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No.  8882. 

Miller  v.  The  State. 

Cbiminal  JjAW. -^Murder. ^Evidence^  Insufficiency  of  to  Sustain  ConvicUon. 
— Where,  on  the  trial  of  a  defendant  indicted  for  murder,  the  evidence 
tended  to  show  that  the  accused  was  at  his  home,  and  that  the  deceased 
had  followed  him  there  for  the  purpose  of  forcing  him  into  a  fight, 
and  that  in  the  altercation  the  deceased,  in  assaulting  the  accu8ed,was 
fatally  stabbed  by  him,  such  evidence  is  insufficient  to  sustain  a  con- 
viction of  the  crime  of  murder  in  the  second  degree. 

Same. — Self-Defence.— Assault,— Justifiable  Homicide, — It  is  not  necessary 
for  one  to  fiee  from  his  home  to  avoid  a  fight  thrust  upon  him  by  an 
assailant,  in  order  to  justify  or  excuse  a  homicide  resulting  therefrom. 
Being  without  fault,  and  in  a  place  where  he  has  a  right  to  be,  if  vio- 
lently assaulted,  he  may,  without  retreating,  repel  force  by  force,  and 
if,  in  the  reasonable  exercise  of  his  right  of  self-defence,  his  assailant  is 
killed,  he  is  justifiable.  » 

From  the  Clay  Circuit  Court. 
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2  SUPREME  COURT  OF  INDIANA, 

Miller  v.  The  State. 

HowK,  C.  J. — ^In  this  case  the  appellant  was  indicted  for 
the  unlawful  homicide  of  one  Joseph  Ellison,  at  Clay  county, 
on  the  16th  day  of  March,  1880.  The  indictment  contained 
three  counts.  The  first  charged  the  appellant  with  murder  in 
the  first  degree,  the  second  count  charged  him  with  murder 
in  the  second  degree,  and  the  third  count  charged  him  with 
manslaughter.  His  motions  to.  quash  the  several  counts  of 
the  indictment  were  sustained  as  to  the  third  count,  and 
overruled  as  to  the  first  and  second  counts  of  the  indict- 
ment, and  to  the  latter  rulings  he  excepted.  Upon  arraign- 
ment the  appellant's  plea  to  the  indictment  was  that  he  was 
not  guilty  as  therein  charged.  The  issues  joined  were  tried 
by  a  jury,  and  a  verdict  was  returned  finding  him  guilty  of 
murder  in  the  second  degree,  as  charged  in  the  indictment, 
and  assessing  his  punishment  at  imprisonment  in  the  State's 
prison  during  life.  His  motion  for  a  new  trial  having  been 
overruled,  and  his  exception  saved  to  this  ruling,  the  court 
rendered  judgment  on  the  verdict. 

In  this  court  the  only  error  relied  upon  by  the  appellant 
for  the  reversal  of  the  judgment  below  is  the  decision  of  the 
trial  court  in  oveiTuling  his  motion  for  a  new  trial.  Many 
causes  were  assisnied  in  this  motion  for  such  new  trial,  but 
of  these  we  will  consider  such  causes  only  as  the  appellant's 
counsel  have  presented  and  discussed  in  their  elaborate  brief 
of  this  case.  The  first  point  made  by  the  appellant's  coun- 
sel, in  argument,  arises  under  the  third  cause  assigned  for  a 
new  trial,  namely,  *'The  verdict  is  contrary  to  the  law  and 
the  evidence."  It  is  earnestly  insisted  by  counsel  that,  in 
the  killing  of  Joseph  Ellison,  the  appellant  was  not  guilty, 
under  the  evidence  adduced  upon  the  trial  and  the  law  appli- 
cable thereto,  of  murder  in  the  second  degree,  but,  at  the 
most,  was  guilty  of  no  higher  grade  of  unlawful  homicide 
than  voluntary  manslaughter. 

In  section  7  of  the  felony  act  of  June  10th,  1852,  it  is 
provided  that  **If  any  person  shall  purposely  and  mali- 
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ciously,  but  without  premeditation,  kill  any  human  being, 
every  such  person  shall  be  deemed  guilty  of  murder  in  the 
second  degree,"  etc. 

In  section  8  of  the  same  act,  it  is  declared  that  <*If  any 
person  shall  unlawfully  kill  any  human  being  without  malice 
express  or  implied  either  voluntarily  upon  a  sudden  heat,  or 
involuntarily,  but  in  the  commission  of  some  unlawful  act, 
such  person  shall  be  deemed  guilty  of  manslaughter,"  etc. 
2  R.  S.  1876,  p.  426. 

With  these  statutory  definitions  before  us  of  murder  in 
the  second  degree  and  manslaughter,  we  proceed  now  to  the 
consideration  and  decision  of  the  question  presented  and  dis- 
•cussed  by  the  respective  counsel,  of  the  sufficiency  of  the 
evidence,  under  the  law,  to  justify  or  sustain  the  appellant's 
conviction  of  the  crime  of  murder  in  the  second  degree.  We 
4eem  it  necessary  to  a  clear  and  intelligible  presentation  of 
this  question,  and  to  the  proper  understanding  of  the  grounds 
of  our  decision  thereof,  that  we  should  give,  in  this  connec- 
tion, a  summary  at  least  of  all  the  evidence  adduced  upon 
the  trial.  * 

Matilda  Miller,  a  witness  for  the  State,  testified  that  she 
lived  at  Carbon,  in  Clay  county,  on  March  16th,  1880;  that 
on  that  day,  between  3  and  4  o'clock  p.  M.,  Joseph  Ellison 
came  to  her  house  and  said  that  he  wanted  to  warm,  and 
took  a  seat  by  the  fire.  Appellant  came  to  her  house  on  the 
same  day,  about  half  an  hour  after  Ellison,  and  put  up  his 
team,  and  took  a  seat  by  the  fire.  Witness  heard  no  conver- 
sation between  them ;  they  sat  there  about  fifteen  minutes 
without  speaking  to  each  other.  In  ten  or  fifteen  minutes 
they  got  up  to  fight.  Joseph  Ellison  sat  near  the  fire-place, 
and  defendant  took  a  seat  near  him.  Ellison  threw  his  head 
over  against  defendant's  breast,  and  told  him  that  he  had  to 
fight.  Defendant  said  he  had  nothing  against  him,  and  didn't 
want  to  fight  him.  Ellison  swore  he  had  to  fight.  Defend- 
ant put  his  right  hand  on  Ellison's  shoulder  and  said,  ^'Joe, 
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I  don't  want  to  fight  you."  Witness  then  went  out  of  the 
room,  and  when  she  saw  that  Ellison  was  huit  she  gave  the 
alarm.  When  Ellison  was  stabbed,  he  went  out  of  the  door 
into  the  middle  room.  He  came  back  with  his  fist  drawn, 
and  said,  ^'Let  me  to  him  !  Let  me  kill  him  !"  and  he  then 
fell  on  the  floor  and  died. 

On  cross-examination  the  same  witness  further  testified  in 
regard  to  the  transaction,  that  Ellison  butted  the  defendant 
with  his  head  pretty  severely,  and  then  put  his  hands  up  to 
his  breast.  Defendant's  right  hand  was  on  Ellison's  left 
shoulder ;  can't  say  whether  he  tried  to  push  him  away  or 
not.  Ellison  began  to  rise  up  first.  Witness  saw  no  licks 
struck  by  either ;  the  last  words  that  she  heard  defendant 
speak  were  that  he  did  not  want  to  fight.  EUison  swore 
twice  that  defendant  should  fight. 

Mahlon  Miller,  a  witness  for  the  State,  also  testified  con- 
cerning the  homicide,  that  Ellison  butted  the  defendant  in 
the  breast,  and  asked  him  if  he  wanted  to  fight.  Defendant 
put  his  hand  on  Ellison's  head  and  pushed  him  back.  They 
got  up,  and  I  saw  the  defendant  strike  him.  This  was  but  a 
short  time  after  Ellison  had  sworn  that  the  defendant  should 
fight.  At  the  time  the  defendant  struck  him,  Ellison  had 
put  his  hand  back  to  his  pocket  as  if  he  was  trying  to  get 
something.  Defendant  said  he  did  not  want  to  fight,  but 
would  fight  if  he  had  to.  Ellison  put  his  hand  to  his  pocket 
just  as  he  rose  ;  then  defendant  struck  him  vnih  a  knife.  I 
didn't  notice  where  Ellison  had  his  other  hand.  Defendant 
was  standing  in  front  of  Ellison  when  the  blow  was  given. 

On  cross-examination  this  witness  testified  that  he  went 
with  his  brother  to  Isaac  Miller's,  at  his  request.  *'We  did 
not  know  that  Ellison  was  there  ;  had  last  seen  him  at  Nat. 
Priest's  saloon.  The  first  word  spoken  was  when  Ellison 
asked  defendant  if  he  didn't  want  to  fight.  Defendant  said 
that  he  had  nothing  against  Ellison,  and  didn't  want  to  fight 
him.     Defendant  struck  Ellison  in  the  left  breast  with  the 
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knife  ;  don't  know  whether  Mrs.  Miller  saw  the  lick  or  not. 
When  Ellison  was  struck,  he  ran  out  of  the  room,  and  then 
came  back  and  said,  ^Let  me  to  the  son  of  a  bitch !'  The 
knife  used  was  a  common  pocket  knife.  I  saw  my  brother 
open  the  knife  before  he  jumped  up.  He  took  it  out  of  his 
pocket  after  Ellison  said  that  he  must  fight.'' 

This  was  all  the  evidence  given  by  the  State  concerning 
the  homicidal  act.  On  this  subject  the  defendant  testified 
in  his  o^vn  behalf,  in  substance,  that  he  saw  Ellison  on  the 
16th  day  of  March,  1880 ;  "I  was  working  on  that  day  for 
Isaac  Miller ;  Ellison  was  quarreling  with  Ben.  Dickey ;  I  re- 
marked that  they  wouldn't  fight ;  then  Ellison  wanted  to 
fight  me  ;  I  refused  to  fight  him,  and  went  away  to  my  work ; 
I  went  home  to  Isaac  Miller's  about  4  o'clock  in  the  evening ; 
Ellison  was  there,  sitting  by  the  fire ;  in  a  short  time  he 
pushed  me  with  his  head,  and  swore  that  I  should  fight  him ; 
I  didn't  want  to  fight  him,  but  he  swore  that  I  should,  and 
then  we  both  raised  up  ;  he  made  a  motion  as  if  to  draw  a 
revolver,  and  I  drew  my  knife ;  I  struck  him  in  the  left 
breast ;  I  didn't  intend  to  kill  him,  but  only  to  disable  him 
60  that  I  could  get  away ;  he  was  much  larger  and  stronger 
than  I,  and  I  was  afraid  of  him ;  I  was  afraid  to  run,  for 
fear  he  would  shoot  me  ;  I  knew  he  was  in  the  habit  of  using 
weapons ;  ♦  ♦  ♦  *  when  I  went  to  the  house  that  day, 
I  did  not  know  that  Ellison  was  there ;  I  had  no  malice  or 
ill-will  against  Ellison." 

The  foregoing  was  all  the  evidence  adduced  upon  the  trial 
of  this  cause,  which  has  any  material  bearing  on  the  sub- 
ject, grade  and  character  of  the  homicide.  The  question 
arises,  and  it  is  an  important  and  controlling  question  in 
this  case,  was  this  evidence  sufficient,  under  the  law,  to  show 
that  the  appellant,  in  the  killing  of  Joseph  Ellison,  was  guilty 
of  murder  in  the  second  degree,  or  did  it  justify  or  sustain 
the  appellant's  conviction  of  that  grade  of  criminal  homi- 
cide?    We  need  not,  and  do  not,  discuss  this  question.     It 


SUPREME  COURT  OF  INDIANA, 


Miller  v.  The  State. 


seems  very  clear  to  us  that  the  evidence  wholly  fails  to  sus- 
tain the  conviction  of  the  appellant  of  the  crime  of  murder 
in  the  second  degree.  Indeed,  it  may  well  be  doubted,  we 
think,  from  our  reading  of  the  evidence,  whether  or  not  it 
tends  to  show  that,  in  the  killing  of  Ellison,  the  appellant 
was  guilty  of  any  grade  or  degree  of  criminal  homicide. 
The  evidence  tends  to  show  that  the  appellant  was  at  his- 
home,  where  he  had  the  right  to  be,  and  that  Ellison  had 
gone  there  for  the  purpose  of  forcing  him  into  a  fight.  It 
was  not  necessary  that  the  appellant  should  flee  from  his 
home  in  order  to  avoid  the  fight  thus  thrust  upon  him. 
There  is  nothing,  at  least  in  modern  law,  which  would  re- 
quire such  flight  in  order  to  justify  or  excuse  a  homicide  re- 
sulting from  such  enforced  fight.  Thus,  in  Runyan  v.  The 
State ^  57  Ind.  80,  this  court  said  that  **the  tendency  of  the 
American  mind  seems  to  be  very  strongly  against  the  en- 
forcement of  any  rule  which  requires  a  person  to  flee  when 
assailed,  to  avoid  chastisement  or  even  to  save  human  life, 
*  *  *  The  weight  of  modem  authority,  in  our  judg- 
ment, establishes  the  doctrine,  that,  when  a  person,  being^ 
without  fault  and  in  a  place  where  he  has  a  right  to  be, 
is  violently  assaulted,  he  may,  without  retreating,  repel  force 
by  force,  and  if,  in  the  reasonable  exercise  of  his  right  of 
self-defence,  his  assailant  is  killed,  he  is  justifiable."  And 
see  the  authorities  there  cited,  and  Agee  v.  Tlie  State^  64 
Ind.  340. 

For  the  reasons  given  we  are  of  the  opinion  that  the  court 
clearly  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial.  The  clerk 
of  this  court  will  notify  the  warden  of  the  proper  prison  to 
return  the  appellant  to  the  sheriff  of  Clay  county. 
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No.  7«85. 

The  Board  of  Comm'rs  of  Jay  County  v.  Brewington. 

Practice. — Complaint. — Deacriptio  Personce. — Medical  Services  to  Pau- 
pers.— In  a  complaint  for  medical  services  to  paupers,  rendered  at 
the  request  of  the  trustee  of  a  township,  the  word  *'as''  before  the  official 
title,  '^trustee  of  Jackson  township,"  is  not  necessary  to  show  that  he 
acted  in  his  oiRcial  capacity. 

Samk.— Services  of  Assistant.— Services  rendered  by  an  assistant  may  be 
proved  as  part  uf  the  claum  sued  on. 

Evidence. — Poor-Books. — ^Entries  in  the  poor-books  of  a  township  are 
admissible  in  evidence,  although  made  up  from  memomnda  made  at 
the  time  of  the  transaction. 

SA^K.-'Testimomj  of  Trustees. —PsltoI  testimony  of  township  trustees  is 
competent  evidence  to  prove  an  employment  to  treat  paupers. 

SAMK.^Instrttctions.—PrepoTiderance  of  Evidence.^An  erroneous  defini- 
tion of  the  preponderance  of  evidence,  followed  by  proper  qualif3ring 
words,  will  not  tend  to  mislead  the  jury. 

Same.— It  is  not  error  to  mstinict  the  juiy  that  if  they  find  for  the  plain- 
tiff they  should  '^ascertain  from  the  evidence  of  the  witnesses  the  value 
of  the  services  by  him  rendered,  and  allow  him  the  value  of  the  services 
for  which  he  is  entitled  to  recover,  as  ascertained  by  the  evidence  of 
the  witnesses  who  have  testified  as  to  the  value  of  such  services. ''^ 

Presumption.—  Value  of  Services. Services  rendered  upon  proper  re- 
quest are  presumed  to  be  of  some  value. 

From  the  Jay  Circuit  Couii;. 

J.  M.  Haynesy  J.  W.  Headington  and  J".  J.  M.  LaFoUette^ 
for  appellant. 

T.  Bosworthy  for  appellee. 

Franklin,  C. — Appellee  brought  suit  asrainst  the  board 
of  commissioners  for  medical  and  surgical  services  to  pau- 
pers in  the  county,  under  employments  by  township  trustees. 

The  defendant  filed  a  demurrer  to  the  complaint ;  over- 
ruled by  the  court,  and  excepted  to  by  the  defendant. 

The  defendant!  then  answered : 

1st.    A  general  denial. 

2d,  3d  and  4th  special  paragraphs  of  answer  filed  ;  but,  as 
no  question  is  raised  in  this  court  upon  either  of  them,  they 
need  not  be  stated. 
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Trial  by  jury.  Verdict  and  judgment  for  plaintiff  for  $130. 

Motion  and  reasons  filed  by  defendant  for  a  new  trial ; 
overruled,  and  excepted  to. 

Bill  of  exceptions,  embracing  evidence,  filed,  and  cause 
appealed  to  this  court. 

Appellant  has  assigned,  in  this  court,  two  eiTors :  over- 
ruling the  demurrer  to  the  complaint,  and  overruling  the 
motion  for  a  new  trial. 

The  first  paragraph  in  the  complaint  reads  as  follows, 
to  wit: 

"Comes  now  William  J.  Brewington,  plaintiff,  and  com- 
plains of  the  board  of  commissioners  of  said  county  of  Jay, 
and  says  that  said  Jay  county  is  indebted  to  him  in  the 
sum  of  one  hundred  and  thirty-six  dollars  on  an  account,  an 
itemized  statement  of  which  is  filed  herewith  and  made  a 
part  of  this  paragraph,  and  marked  *  Exhibit  A,'  for  medical 
and  surgical  services  rendered  to  one  David  Lanning,  a  resi- 
dent pauper  of  Jackson  township  in  said  county ;  that  said 
services  were  rendered  at  the  special  instance  and  request  of 
Isaac  Jordan,  trustee  of  said  Jackson  township  ;  that,  at  the 
time  said  services  were  rendered,  there  was  no  physician 
employed  by  the  board  of  commissioners  of  said  county, 
whose  duty  it  was  to  render  medical  and  surgical  service  to 
the  paupers  of  said  county ;  that  said  claim  is  just,  due,  and 
wholly  unpaid.  Plaintiff  demands  judgment  for  one  hun- 
dred and  fifty  dollars,  and  other  proper  relief." 

The  second  paragraph  is  similar,  except  as  to  the  names 
of  the  pauper,  township  and  trustee. 

The  objection  urged  to  these  paragraphs  is  that  the  word 
**as"  before  the  phrase,  *'  trustee  of  the  township,''  has  been 
omitted  by  the  pleader ;  that  such  phrase,  as  it  stands,  is 
only  a  description  of  the  person,  and  does  not  show  that  the 
trustee  acted,  in  the  employment,  in  his  official  capacity ; 
and  that  the  same  is  fatal.  In  support  of  this  objection, 
we  are  referred  to  Capp  v.  Oilman^  2  Blackf .  45 ;   White 
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V.  JRankin,  2  Blackf .  78 ;  Barnes  v.  Moduettj  3  Blackf . 
253  ;  Shepherd  v.  Evans ^  9  Ind.  260.  In  the  last  case  re- 
ferred to,  it  was  held  that  there  was  nothing  showing  anj 
interest  of  the  ward  in  the  note,  and  the  guardian  might 
maintain  the  action  in  his  individual  capacity.  We  think 
the  complaint  in  this  case  sufficiently  shows  that  the  services 
were  rendered  by  appellee,  under  the  employment  of  the 
trustees  of  the  townships.  And  that  there  was  no  error  in 
overruling  the  demurrer  to  it.  Sheffield  School  Tovmship 
V.  Andress^  56  Ind.  157 ;  School  Town  of  MonticeUo  v. 
Kendall,  72  Ind.  91. 

Under  the  second  assignment  of  errors,  we  have  been  re- 
ferred to  the  fourth  alleged  cause  for  a  new  trial,  which 
reads  as  follows : 

"For  error  of  the  court  in  permitting  the  plaintiff,  over 
the  objection  of  the  defendant,  to  testify  as  follows :  *I  em- 
ployed Dr.  Hoyt  to  assist  me,  and  put  the  whole  fee  into 
one  charge.'  *' 

There  was  nothing  wrong  in  the  admission  of  this  testi- 
mony. The  services  to  be  rendered  consisted  of  two  surgical 
operations,  in  amputating  both  of  the  feet  of  the  patient ; 
the  condition  of  the  patient's  health  required  that  they  should 
be  performed  on  different  days.  These  operations  required 
skilful  assistance,  and  appellee  procured  the  same,  for  which 
he  was  entitled  to  pay. 

The  objections  to  the  introduction  in  evidence  of  the  poor- 
books  of  the  townships,  on  account  of  the  entries  therein 
having  been  made  after  the  transaction  of  the  matters  therein 
entered,  and  copied  from  slips  of  paper  and  memorandum 
books  used  at  the  time  of  the  transactions,  before  the  trus- 
tees had  got  regular  poor-books,  we  think  were  not  well 
taken ;  they  were  official  acts  not  under  the  control  of  the 
appellee. 

The  parol  testimony  of  the  trustees,  objected  to  by  appel- 
lant, we  think  competent,  and  properly  admitted,  to  prove 
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the  actual  employment  of  appellee,  to  treat  the  paupers,  as 
alleged  ;  notwithstanding  the  trustees  were  also  required  to 
keep  a  record  of  their  official  proceedings  in  a  book  to  be 
provided  for  that  purpose.     1  R.  S.  1876,  p.  900,  sec.  6. 

Our  attention  is  also  called  to  the  fifth  cause  alleged  for 
a  new  trial,  and  that  is  in  relation  to  the  instructions  to  the 
jury.  The  following  clause  in  the  sixth  instruction,  given  by 
the  court  on  its  motion,  is  complained  of,  to  wit : 

'* Where  there  is  evidence  on  both  sides  of  any  issue,  that 
side  upon  which  the  evidence  is  most  numerous,"  etc. ,  may  be 
said  to  have  the  preponderance  of  the  evidence,  etc.  As  an 
abstmct  proposition,  standing  alone,  not  modified  or  explained 
by  any  subsequent  part  of  the  charge,  this  clause  in  the  in- 
struction would  be  erroneous,  j^nd  might  mislead  the  jury. 
The  weight  of  testimony  does  not  depend  upon  the  number 
of  witnesses  or  facts  sworn  to.  But  immediately  following, 
and  as  a  part  of  the  same  sentence,  without  even  a  comma 
between  them,  we  have  the  following  words,  "most  reason- 
able, best  corroborated  by  other  evidence  and  by  circum- 
stances, and  most  convincing  to  the  mind  and  judgment  of 
a  reasonable  man,  may  be  said  to  have  the  preponderance,'* 
etc.  Taking  the  whole  instruction  together,  we  do  not  think 
that  it  would  tend  to  mislead  the  juiy. 

The  ninth  and  tenth  instructions  are  also  complained  of. 
They  may  be  considered  together,  as  they  are  in  all  respects 
alike,  except  as  they  are  varied  to  suit  the  different  para- 
graphs of  the  complaint.  The  ninth  instruction  reads  as 
follows:  «*If  you  find  from  the  evidence,  that  the  plaintiff 
rendered  the  services  charged  in  the  first  paragraph  of  the 
complaint,  or  any  of  them,  at  the  request  of  the  townsliip 
trustee,  and  that  the  person  who  received  the  semces  was  a 
pauper  of  Jacksan  township,  Jay  countj^,  Indiana,  and  that 
there  was  no  physician  provided  by  the  board  of  commis- 
sioners of  Jay  county,  whose  duty  it  was  to  render  said  ser- 
vices, you  should  find  for  the  plaintiff  on  the  first  paragraph 
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of  the  complaint."  The  objection  urged  against  these  in- 
structions is,  that  nothing  is  said  about  the  value  of  the 
services.  We  think  this  objection  is  not  well  taken.  The 
services,  when  rendered  as  stated,  are  presumed  to  be  of 
some  value  to  the  person  for  whom  they  were  rendered,  or 
inconvenience  to  the  person  by  whom  they  were  rendered. 
These  instructions  were  not  calculated  to  mislead  the  jury 
in  relation  to  the  value  of  the  services. 

Objection  is  also  made  to  the  fourteenth  instruction,  which 
reads  as  follows,  to  wit : 

**If  you  find  for  the  plaintiff,  you  will  ascertain  from  the 
evidence  of  the  witnesses,  the  value  of  the  services  bv  him 
rendered,  and  allow  him  the  value  of  the  services  for  which 
he  is  entitled  to  recover,  as  ascertained  by  the  evidence  of  the 
witnesses  who  have  testified  as  to  the  value  of  such  services.'* 

We  sec  no  reasonable  objection  to  this  instruction. 

The  objection  to  the  fifteenth  instruction  raises  the  same 
question  that  has  been  heretofore  decided  upon  the  introduc- 
tion of  the  evidence  upon  the  services  of  the  assistant. 

In  support  of  our  rulings  upon  these  instructions,  we  refer 
to  the  following  authorities :  Brooster  v.  Tlie  State y  15  Ind. 
190  ;  Pennington  v.  Nave^  15  Ind.  323  ;  Freeman  v.  Boio^ 
maiiy  25  Ind.  236  ;  Dunning  \.  JDnveVy  25  Ind.  269  ;  Hedge 
V.  Sims,  29  Ind.  574. 

We  think  this  case  was  fairly  tried  in  the  court  below,  and 
that  the  verdict  of  the  Jury  was  fully  sustained  by  the  evi- 
dence, and  we  see  no  sufficient  reason  for  reversing  the 
judgment. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  fore- 
going opinion,  that  the  judgment  below  be,  and  is  hereby > 
in  all  things  affirmed,  at  the  costs  of  the  ap2)ellant. 
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Praudulent  CONVETANCE.— -4c«fon  to  Set  Aside,— -OrarUor  and  Grantee. — 
Judgment, — ^In  an  action  to  set  aside  an  alleged  fraudulent  conveyance, 
against  the  grantor  and  grantee  therein,  by  a  judgment  creditor  of  the 
grantor,  a  general  verdict  was  returned  against  both  defendants.  On 
motion,  a  new  trial  was  awarded  the  grantor  and  denied  the  grantee, 
4ind,  without  judgment,  the  case  was  continued.  At  the  subsequent 
term,  the  cause  as  to  the  grantor  was  tried  by  the  court,  and  a  finding 
■and  judgment  rendered  in  his  favor.  Over  the  objection  of  the  grantee, 
the  court  rendered  a  judgment  against  hhn,  upon  the  verdict  of  the 
jury,  setting  aside  such  conveyance  as  fraudulent. 

J7eZd,  that  such  judgment  was  erroneous. 

From  the  Hendricks  Circuit  Court. 

IT.  W.  Hai^ngton  and  A.  G.  IIowBy  for  appellant. 

HowK,  C.  J. — This  suit  was  commenced  by  the  appellee 
against  the  appellant,  Lewis  Love,  and  Samuel  Love  and 
Malinda  Love,  his  wife,  as  defendants,  in  the  Marion  Su- 
perior Court.  The  object  of  the  action  was  to  set  aside  an 
alleged  fraudulent  conveyance  of  cei-tain  real  estate,  partic- 
ularly described,  in  Marion  county,  Indiana,  executed  by 
the  said  Samuel  Love  and  his  wife  to  the  appellant,  Lewis 
Love.  The  venue  of  the  action,  after  it  had  been  put  at 
issue,  was  changed  to  the  court  below. 

The  issues  joined  were  there  tried  by  a  jury,  and  a  gen- 
•eral  verdict  was  returned  for  the  appellee  against  all  the  de- 
fendants ;  and,  with  their  general  verdict,  the  jury  also  re- 
turned into  court  their  special  findmgs  as  to  particular  ques- 
tions of  fact,  submitted  to  them  by  the  parties,  under  the 
direction  of  the  court.  Each  of  the  defendants  separately 
moved  the  court  for  a  new  trial ;  which  motion  was  gi*anted 
and  a  new  trial  awarded  as  to  the  defendants  Samuel  and 
Malinda  Love,  but  it  was  overruled  and  a  new  trial  was  de- 
nied as  to  the  appellant,  Lewis  Love,  and  to  this  ruling  he 
excepted.  The  appellant  then  moved  the  court  in  writing 
to  arrest  judgment  against  him  in  this  cause ;  which  motion 


MAY  TERM,  1881.  IS 


Love  V.  Qeyer. 


was  overruled,  and  his  exception  was  saved  to  this  decisionv 
By  the  agreement  of  all  the  parties,  the  cause  was  then  con- 
tinued, without  the  rendition  of  a  judgment,  until  the  next 
ensuing  term  of  the  court;  at  which  time,  ''at  the  request 
of  the  defendant  Samuel  Love,  the  court  made  a  special 
finding  of  the  facts  in  the  case,  and  its  conclusions  of  law 
upon  them."  The  appellant  then  moved  the  court  in  writ- 
ing  for  a  judgment  in  his  favor,  which  motion  was  over- 
ruled, and  his  exception  was  entered  to  this  ruling.  His 
written  objections  to  the  rendition  of  any  judgment  against 
him,  in  the  case,  were  also  overruled,  and  to  this  ruling  he 
excepted ;  and  his  second  motion  in  arrest  of  judgment  hav- 
ing been  overruled,  and  his  exception  saved  to  this  decision^ 
the  couit  rendered  judgment  against  him,  in  favor  of  the  ap- 
pellee, upon  the  general  verdict  of  the  jury,  in  accordance 
with  the  prayer  of  the  complaint.  Upon  the  court's  special 
finding  of  facts  and  its  conclusions  of  law  thereon,  judgment 
was  rendered  against  the  appellee,  and  in  favor  of  the  defend- 
ant  Samuel  Love,  for  his  costs  in  this  action  expended. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
several  decisions  of  the  trial  court  adverse  to  him,  as  herein- 
before stated.  The  appellee  sued  in  this  action,  as  a  judg- 
ment creditor  of  the  defendant  Samuel  Love,  to  set  aside 
a  certain  conveyance  of  real  estate,  alleged  to  have  been  ex- 
ecuted by  him  and  his  wife  to  the  appellant,  Lewis  Love, 
without  any  consideration  therefor,  during  the  pendency  of 
her  action,  but  before  the  recovery  of  her  said  judgment, 
against  the  said  Samuel  Love,  with  the  fraudulent  intent  and 
puri>ose  of  cheating,  hindering  and  delaying  his  creditors 
generally,  and  especially  the  appellee,  in  the  collection  of 
any  judgment  she  might  recover  of  him,  in  her  said  action. 
It  will  be  seen  from  our  statement  of  this  case,  that  after 
the  jury  had  returned  a  jgeneral  verdict  for  the  appellee, 
against  all  the  defendants,  the  court  granted  the  said  Samuel 
Love  a  new  trial.     As  to  him,  the  cause  was  then  submitted 
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to  the  court  for  trial,  and,  at  his  request,  the  court gnade  a 
special  finding  of  facts  and  of  its  conclusions  of  law  thereon, 
upon  which  he  subsequently  recovered  judgment  against  the 
appellee  for  his  costs.  In  its  special  finding  of  facts,  the 
court  found,  among  other  things,  that  the  conveyance  of 
said  real  estate  to  the  appellant  "was  made  by  said  Samuel 
Love  in  good  faith,  and  it  was  a  bona  fide  transaction,  on 
his  part,  and  said  consideration  was  the  full  value  thereof 
at  the  time  the  same  was  so  conveyed ;"  and  further,  that, 
at  the  date  of  said  conveyance  to  the  appellant,  the  said 
Samuel  Love  was  the  owner  in  fee  simple  of  other  real  es- 
tate in  the  city  of  Indianapolis,  in  said  Marion  county,  which 
he  still  owned  and  which  was  of  a  value,  over  and  above  all 
encumbrances  thereon,  largely  in  excess  of  the  amount  of 
the  appellee's  judgment  against  him.  Upon  these  facts,  the 
court's  conclusions  of  law,  *'that  no  judgment  can  be  ren- 
dered in  this  cause  against  defendant  Samuel  Love,  and 
that  judgment  should  be  rendered  in  his  favor  against  the 
plaintiff,  for  his  costs  expended  in  this  action,"  were  mani- 
festly correct. 

After  the  court  had  announced  and  filed  its  special  finding 
of  facts,  and  its  conclusions  of  law  thereon,  the  appellant's 
motion  for  a  judgment  in  his  favor,  and  his  written  objec- 
tions to  the  rendition  of  any  judgment  against  him,  and  his 
second  motion  in  arrest  of  judgment  against  him,  were  each 
and  all  overruled  by  the  court,  and  his  exceptions  were  sev- 
erally saved  to  each  of  these  decisions. 

We  are  of  the  opinion,  that  the  court  clearly  erred  in 
each  of  these  several  rulings,  and  in  the  rendition  of  any 
judgment  against  the  appellant  after  it  had  decided  the  con- 
trolling issues  in  the  cause  against  the  principal  defendant, 
Samuel  Love.  From  the  court's  special  finding  of  facts, 
and  its  conclusions  of  law  thereon,  it  is  clear  that  the  ap- 
pellee had  no  cause  of  action  against  the  defendant  Samuel 
Love ;  and,  without  a  cause  of  action  against  the  said  Sam- 
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uel  Love,  it  is  equally  clear  that  she  could  have  none  what- 
ever against  the  appellant,  Lewis  Love.  For  in  this  case 
it  is  certain  that  a  valid  cause  of  action  against  the  said 
Samuel  Love,  in  the  appellee's  favor,  was  the  only  founda- 
tion for  any  claim  or  cause  of  action,  in  her  favor,  against 
the  appellant,  Lewis  Love.  Romine  v.  Romine,  59  Ind. 
346.  On  this  point,  see  also  the  case  of  HoUingsworth  v. 
Crawford,  60  Ind.  70. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  appel- 
lant's second  motion  in  arrest  of  judgment. 


»•♦ 


No.  d497. 

The  S'WiTE  v.  Pancake. 

Criminal  JjK^iv. --(kiming, --Pleading. ^IndicPmenU— An  indictment,  aver- 
ring that  the  defendant  did  ^'keep  his  said  room  and  tenement  to  be 
used  for  gaming,"  sufficiently  charges  the  offence  of  keeping  a  liouse 
for  gambling,  under  the  first  branch  of  section  29  of  the  act  concerning 
misdemeanors,  2  K.  S.  1876,  p.  469;  and  such  indictment  is  not  ren- 
dered bad  by  aveiTing  the  kind  of  games  played  and  stating  the  names 
of  the  persons  by  whom  such  games  were  played. 

From  the  Bartholomew  Circuit  Court. 

D.  P.  Baldvnrij  Attorney  General,  W.  C.  Duncan,  Prose- 
cuting Attorney,  and  TT.  W,  Tliornion,  for  the  State. 

Elliott,  J. — ^The  State  appeals  from  a  judgment  entered 
upon  a  ruling  sustaining  a  motion  to  quash  an  indictment 
preferred  against  the  appellee  by  the  grand  jury  of  Bar- 
tholomew county.  The  charge  against  the  appellee  is  thus 
stated  in  the  indictment:  "That  the  said  Frank  Pancake, 
late  of  said  county,  on  the  20th  day  of  October,  1880,  and 


16  SUPREME  COURT  OF  INDIANA, 

llie  State  o.  Pancake. 

on  divers  other  days  between  that  day  and  the  day  of  mak* 
ing  this  presentment,  he,  the  said  Frank  Pancake,  being  the 
tenant  and  manager  of  'a  certain  room  and  tenement  in  the 
city  of  Columbus,  Indiana,  in  said  county  and  State,  did 
then  and  there  unlawfully  keep  his  said  room  and  tenement 
to  be  used  for  gaming,  by  then  and  there  suffering  and  per- 
mitting one  Rudolph  Siebert,  one  Albert  Stebbins,  one  Jerry 
Williams,  one  Daniel  McCarger  and  divers  other  persons^ 
whose  names  are  unknown  to  the  grand  jury,  to  play  at  cer- 
tain games  of  cards  called  poker,  for  money  and  other  articles 
of  value." 

The  indictment  is  based  upon  the  29th  section  of  the  mis- 
demeanor statute,  which  contains  the  following  provision : 
*«If  any  person  shall  keep,  or  suffer  his  or  her  building,, 
arbor,  booth,  shed,  or  tenement,  to  be  used  for  gaming,  * 
*  *  he  shall  be  fined,"  etc.  This  section  received  a  con- 
struction by  this  court  in  Sowle  v.  J7ie  State^  11  Ind.  492,, 
where  it  was  said,WoRDEN,  J.,  speaking  for  the  court :  "The 
first  branch  of  the  above  section  contemplates  two  offences- 
first,  the  keeping  of  a  building,  etc.,  for  gambling ;  and,  sec- 
ond, suffering  gambling  in  his  building,  etc."  The  indictment 
under  consideration  in  the  case  in  hand  charges  the  offence 
defined  in  the  first  branch  of  the  section  under  mention,  that 
of  keeping  a  house  for  gambling.  We  think  the  offence  is 
well  and  suflSciently  charged.  It  is  alleged  that  the  appellee- 
did,  from  the  20th  day  of  October,  1880,  and  on  divers  other 
days  between  that  day  and  the  day  of  making  the  present- 
ment, keep  his  said  room  and  tenement  to  be  used  for  gam- 
ing. This  was  a  distinct  and  substantive  charge,  and  was 
sufiicient  without  aid  from  the  averments  which  followed  it. 

It  is  not  necessary,  to  aver  in  an  indictment  for  keeping  a 
house  for  gambling,  that  any  gambling  had  actually  taken 
place.  In  Sowle  v.  TJie  State^  supra^  it  was  said :  "Under 
the  first  branch  of  the  section,  for  keeping  a  building,  etc., 
for  gambling,  there  need  be  no  averment  that  gambling  had 
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actually  taken  place."  This  doctrine  is  well  sustained  by  the 
adjudged  cases.  Tlie  State  v.  Miller ^  5  Blackf  .502  ;  TTie  State 
V.  Staker,  3  Ind.  570 ;  Dormer  v.  Tfie  State,  2  Ind.  308  ;  The 
State  V.  Winemiller,  11  Ind.  516  ;  The  State  v.  Pi^escott,  33 
N.  H.  212 ;  Stoltz  V.  The  People,  4  Scam.  168. 

The  time  which  the  house  or  room  was  kept  for  gambling 
was  sufficiently  charged.  McAlpin  v.  Tlie  State,  3  Ind.  567, 
It  would  have  been  sufficient  to  have  shown  that  the  house 
was  kept  for  gambling  purposes  for  one  day.  The  State  v. 
Crogan,  8  Iowa,  523. 

The  indictment  was  not  rendered  bad  by  the  averment  of 
the  kind  of  games  played,  and  the  statement  of  the  names 
of  the  persons  by  whom  the  games  were  played.  It  was  not 
necessary  to  state  the  character  of  the  games  played,  or  the 
names  of  the  persons  by  whom  they  were  played.  Tfie  State 
V.  Bole,  3  Blackf.  294 ;  The  State  v.  Ake,  9  Tex.  322 ;  Car- 
penter  v.  Tlie  State,  14  Ind.  109.  The  allegation  of  the 
character  of  the  games  played,  and  the  statement  of  the 
names  of  the  persons  who  played  them,  are,  however,  mere 
matters  of  surplusage,  and  do  not  vitiate  the  indictment. 

The  court  erred  in  sustaining  the  appellee's  motion  to 
quash  the  indictment. 

Judgment  reversed,  at  costs  of  appellee. 


♦•» 


No.  8289. 

Thb  State,  ex  bel.  Eolb,  v.  Ennis  et  al.  * 

Jurisdiction.— Personal  Judgment,— K  personal  judgment  is  void.  If  the 
court  have  no  jnrisdfetion  of  the  person.  • 

Same.— Z^iest^  «/Md^nento.—P»*e«ttmption.— Where  domestic  judgments 
of  courts  of  general  jurisdiction  are  called  in  question  collaterally, 
jurisdiction  of  the  person  will  be  presumed,  In  the  absence  of  proof  la 
the  record  to  the  contrary. 

Saxb.— TTant  of  JurUdiction,--'C<mplaint,— Demurrer.— Jbuwer.-^li  want 

Vol.  74.-2 
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of  jurisdiction  be  apparent  on  the  face  of  a  complaint,  it  will  be  bad 
on  demurrer;  but  wlien  not  apparent  it  may  be  shown  by  answer. 

Same,-— How  ^c(^jre^.— Jurisdiction  of  the  person  can  be  acquli*ed  only 
by  service  of  process,  or  by  appearance,  and  on  appeal  it  must  be 
affli'matively  shown  by  the  record  that  the  process  was  duly  served,  or 
that  the  defendant  appeai-ed. 

Cross  Complaint.— iVoftce. — Notice  of  across  complaint  must  be  served 
on  the  defendants  thereto  to  give  a  judgment  thereon  any  validity. 

From  the  Gibson  Circuit  Court. 

C.  A.  Buskirk  and  JO.  D.  Doughty ^  for  appellant. 
J.  E.  McCullough  and  L.  G.  IJ^nbi'eCy  for  appellees. 

BiCKXELL,  C. — This  was  a  complaint  for  review  under 
article  28  of  the  practice  act.  The  proceeding  sought  to  be 
reviewed  was  an  action  by  the  appellant  against  Jacob  G. 
Vail  and  the  appellees,  on  a  sheriff's  bond.  Jacob  G.  Vail 
was  the  sheriff ;  his  co-defendants  were  his  sureties. 

The  breach  alleged  was  that  the  sheriff  had  three  execu- 
tions, one  in  favor  of  The  Peoples  National  Bank  against 
Hai^rove,  Trippett,  Sterne  and  the  plaintiff's  relator ;  an- 
other in  favor  of  Welbom,  receiver,  etc.,  and  against  Har- 
grove and  Trippett,  and  another  in  favor  of  Nancy  Devin 
against  Hargrove,  Trippett  and  Sterne ;  that  the  first  and 
third  of  these  came  to  the  sheriff's  hands  at  the  same  time, 
and  the  second  three  days  afterward;  that,  in  the  suit  in 
which  said  first  mentioned  execution  was  issued,  the  defend- 
ants Sterne  and  the  plaintiff's  relator  appeared  and  filed  an 
answer  in  denial,  and  also  filed  a  cross  complaint  against 
their  co-defendants  Hargrove  and  Trippett,  alleging  that,  in 
the  contract  sued  on,  said  Sterne  and  the  plaintiff's  relator 
were  merely  sureties  for  Hargrove  and  Trippett ;  that  Har- 
gi'ove  and  Trippett  failed  to  appear  in  said  suit,  and  were 
defaulted  as  to  the  complaint,  and  also  as  to  the  cross  com- 
plaint ;  that  the  issues  were  tried  by  the  court,  who  found 
for  the  plaintiff  against  all  the  defendants,  and  also  found 
for  Sterne  and  the  plaintiff's  i*elator  on  the  question  of 
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4iuretyship,  and  rendered  judgment  in  favor  of  plaintiff 
against  all  the  defendants,  and  also  rendered  judgment  that 
4;hc  sheriff,  in  any  execution  upon  such  judgment,  should 
first  levy  upon  and  exhaust  the  property  of  Hargrove  and 
Trippett  before  levying  upon  the  property  of  Sterne  and  the 
plaintiff's  relator ;  that  upon  said  first  mentioned  execution 
there  was  a  memorandum,  signed  by  the  clerk  of  the  court, 
as  follows :  **This  writ  is  first  to  be  levied  upon  the  property 
of  Hargrove  and  Trippett  and  the  same  exhausted  before 
a  levy  be  made  on  the  property  of  Sterne  and  Kolb;" 
that  the  sheriff,  on  the  21st  of  August,  1876,  levied  the  sec- 
ond and  third  of  said  executions,  upon  property  of  Hargrove 
And  Trippett,  and  afterward  realized  therefrom,  by  sale, 
fourteen  hundred  dollars,  but  made  no  levy  of  said  first 
mentioned  execution,  in  which  Sterne  and  the  plaintiff's 
relator  were  sureties,  and  retumed  the  same  unsatisfied  on 
the  8th  of  June,  1877  ;  that  the  sheriff  was  never  directed 
by  the  plaintiff  in  said  first  mentioned  execution  not  to  levy 
the  same,  and  that  he  held  the  same  in  his  hands  without 
levying  **  until  said  property  of  Hargrove  and  Trippett  was 
wasted  and  wholly  lost  to  the  plaintiff  in  said  execution ;" 
that,  after  said  fii'st  mentioned  execution  was  retumed  unsat- 
isfied, an  alias  execution  was  issued,  with  like  memorandum 
thereon,  signed  by  the  clerk,  as  was  upon  said  first  men- 
tioned execution,  and  that  said  sheriff,  pretending  that  all 
the  property  of  said  Hargrove  and  Trippett  had  been  ex- 
hausted, demanded  of  said  plaintiff's  relator  payment  of  said 
<ilias  execution,  and  threatened  to  levy  the  same  upon  his 
property ;  that,  in  order  to  prevent  such  levy,  the  plaintiff's 
relator  was  compelled  to  pay  to  said  sheriff  eleven  hundred 
dollars,  whereby  an  action  has  accrued,  etc.  The  action  on 
the  sheriff's  bond  was  tried  by  the  court  upon  the  complaint 
assigning  the  foregoing  breach,  the  general  denial,  a  third 
paragraph  of  answer,  and  the  plaintiff's  reply  thereto  in 
denial.     The  third  paragraj^h  of  the  answer  alleged,  in  sub- 
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stance,  that  the  court  had  no  jurisdiction  to  determine  the 
question  of  suretyship,  because,  although  there  was  a  cross- 
complaint  filed  by  Sterne  and  the  plaintiff's  relator,  against 
Hargrove  andTrippett,  alleging  suretyship,  yet  there  was  no 
summons  issued  upon  said  cross  complaint,  and  that  Har- 
grove and  Trippett  did  not  appear  to  said  cross  complaint,, 
and  did  not  appear  in  the  original  action,  but  were  defaulted 
therein,  and  were  not,  nor  was  either  of  them,  present  in 
court  when  said  cross  complaint  was  filed,  or  when  said  judg- 
ment of  suretyship  was  rendered.  Upon  the  foregoing  issues 
the  court  found  for  the  defendants.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  was  rendered  for  defendants. 

The  proceedings  in  the  suit  upon  the  bond  are  set  forth 
in  the  complaint  for  review,  and  a  bill  of  exceptions  pre- 
sents all  the  evidence. 

The  court  below  sustained  a  demurrer  to  the  complaint 
for  review,  and  rendered  judgment  against  the  appellant. 

The  only  error  assigned  here  is  that  the  court  below  erred 
in  sustaining  said  denmrrer.  The  plaintiff's  relator  being 
one  of  the  defendants  in  the  suit  in  which  the  execution  of 
the  Peoples  National  Bank  was  issued,  the  alleged  miscon- 
duct of  the  sheriff  worked  no  injury  to  him,  unless  he  had 
been  properly  adjudged  to  be  a  surety,  as  alleged  in  his. 
original  complaint. 

A  personal  judgment  is  void  if  the  court  have  no  jurisdic- 
tion of  the  person.    MitchtlVs  AdmW  v.  Gray^  18  Ind.  123. 

In  case  of  domestic  judgments  of  courts  of  general  juris- 
diction, collaterally  in  question,  jurisdiction  of  the  person 
will  be  presumed,  where  the  record  discloses  nothing  on  the 
point,  in  the  absence  of  proof  to  the  contrary.  Waltz  v» 
Borrowayj  25  Ind.  380. 

If  want  of  jurisdiction  be  apparent  on  the  face  of  a  com- 
plaint, the  complaint  will  be  bad  upon  demurrer.  Practice 
act,  sec.  50. 

Want  of  jurisdiction  not  apparent  on  the  face  of  the  com- 
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plaint  may  be  shown  by  answer.  Brownfield  v.  Weichty  9 
Ind.  394. 

Jurisdiction  of  the  person  can  be  acquired  only  by  service 
of  process,  or  by  appearance,  and  on  appeal  it  must  be  af- 
firmatively shown  by  the  record,  that  the  process  was  duly 
served,  or  that  the  defendant  appeared.  Hawkins  v.  Haw- 
kins' AdrrCr,  28  Ind.  66. 

In  the  action  on  the  bond,  the  evidence  fully  sustained  the 
averments  of  the  third  paragraph  of  the  answer. 

The  court  therefore  had  no  jurisdiction  to  inquire  into  the 
question  of  suretyship  between  the  plaintiff's  relator  and 
Hargi-ove  and  Trippett,  and  no  jurisdiction  to  render  any 
judgment  on  that  subject.  This  question  was  fully  consid- 
ered by  this  court  in  Joyce  v.  Wliiiivey^  57  Ind.  550,  where 
it  was  held  that  a  judgment  so  obtained,  without  notice  to 
the  defendants  of  the  cross  complaint,  was  of  no  validity  for 
any  purpose  whatever. 

The  finding  and  judgment  for  defendants  in  the  proceed- 
ing sought  to  be  reviewed  were  right ;  tlie  demurrer  to  the 
-complaint  for  review  was  rightly  sustained.  The  judgment 
of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
43ame  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
4ippeIlaDt. 


No.  9398. 
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CRnOKAL  Law.— l?cntin(7  Property  for  Gaming  Purposes,— Svidence.^To 
sustain  a  prosecution,  under  section  29  ol  tlie  act  defining  misdemean- 
ors, etc.,  2  R.  S.  1876.  p.  4G9,  the  State  must  sliow,  by  sufficient  evidence, 
either  direct  or  circumstantial,  that  the  accused  rented  the  property 
to  be  used  for  the  purpose  of  gaming. 
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From  the  Boone  Circuit  Court. 

G.  S.  TFeijner,  for  appellant. 

Z>.  P.  Baldwin^  Attorney  General,  and  W.  R.  Moorey 
Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — The  appellant  was  tried  and  convicted  upon 
an  indictment  charging  him  with  having  rented  a  house  *'ta* 
be  used  for  gaming."  There  is  a  single  question  discussed,, 
and  that  is :     Was  the  verdict  sustained  by  the  evidence? 

The  indictment  is  based  upon  the  29th  section  of  the  mis- 
demeanor statute,  which  provides,  among  other  things,  that 
it^hall  be  an  offence  for  any  person  **  being  the  owner  of 
any  building,  arbor,  booth,  shed  or  tenement,"  to  "rent 
the  same  to  be  used  for  gaming."  To  sustain  a  prosecu- 
tion under  this  statute,  the  State  must  show  that  the  accused 
rented  the  property  for  the  purpose  of  gaming.  We  do  not 
mean,  of  course,  that  there  must  be  direct  evidence  showing- 
the  puq^ose  for  which  the  property  was  rented,  but  there 
must  be  sufficient  evidence,  either  direct  or  circumstantial,, 
of  this  essential  element  of  the  offence,  or  no  prosecution- 
can  be  maintained.  In  the  present  case,  there  was  sui  entire 
absence  of  evidence  upon  this  material  point.  So  far  from 
its  having  been  proved  by  the  State  that  the  premises  were 
rented  for  use  for  gaming,  it  was  proved  that  the  appellant 
expressly  prohibited  their  use  for  that  puipose,  and  exacted 
from  his  tenant  an  agreement  that  they  should  not  be  so 
used.  The  evidence  shows  that  the  premises  were  rented 
for  lodging  rooms,  and  for  no  other  purpose. 

It  is  true  that  the  evidence  shows  that  gambling  did  actu- 
ally take  place  on  the  premises,  but  this  is  very  far  from 
proving  that  the  accused  rented  them  for  any  such  purpose. 
It  is  also  true  that  the  appellant  was  informed  that  there 
was  probably  some  gambling  in  the  rooms,  but  it  is  equally 
true  that,  immediately  upon  receipt  of  this  information,  the 
appellant  went  to  his  tenant,  reminded  him  of  his  contract^ 
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notified  him  that  he  must  not  peimit  any  gambling,  and 
that,  if  he  did,  he  would  be  at  once  ejected. 

We  reverse  the  judgment  below,  not  because  of  a  conflict 
in  the  evidence,  but  because  there  is  an  entire  failure  of 
proof  upon  one  of  the  most  material  points  in  the  case. 

Judgment  reversed. 


•  •» 
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Oriminal  Law. — Proseaition  by  Affidavit  and  Information, — In  a  prosecu- 
tion by  affidavit  and  information,  the  affidavit  mast  state  that  the  de- 
fendant is  in  custody  on  the  charge  preferred  against  him,  and  that  the 
Hpund  jury  of  the  county  is  not  in  session. 

From  the  Orange  Circuit  Court. 

Z>.  P.  Baldwin^  Attorney  General,  M.  S.  Mavity^  Prose- 
cuting Attorney,  and  W.  W.  Thornton^  for  the  State. 

Elliott,  J. — ^This  appeal  is  prosecuted  by  the  State,  and 
calls  in  question  the  con'ectness  of  the  ruling  of  the  court 
below  in  sustaining  appellee's  motion  to  quash. 

The  affidavit  was  insufficient,  for  the  reason  that  it  did  not 
state  that  the  appellee  was  in  custody  on  the  charge  preferred 
against  him,  and  that  thegi*and  jury  of  the  county  was  not 
in  session.  These  were  jurisdictional  facts,  and  the  affidavit, 
which  was  the  basis  of  the  prosecution,  was  fatally  defective 
in  omitting  to  aver  the  facts  which  authorized  the  court  to 
assume  and  exercise  jurisdiction.  Buin*oughs  v.  The  State^ 
72  Ind.  334 ;  Lindsey  v.  Tlie  State,  72  Ind.  39 ;  Davis  v. 
Tlie  State,  69  Ind.  130. 

Judgment  affirmed. 
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Zehner  et  al.  v.  Aultman  et  al. 
No.  7724. 

'i33  472-  Zehner  et  al.  v.  Aultbian  et  al. 

Practice. — Instruction, — Hecord. — Supreme  Court, — ^Wliere  an  instruc- 
tioa  complained  of  is  set  out  in  the  motion  for  a  new  trial,  but  does  not 
otherwise  appeal*  in  the  record,  no  question  with  reference  thereto  is 
properly  presented  to  the  Supreme  Court. 

Chattel  Mortgage. — Description. — Property  described  in  a  chattel 
mortgage  as  *'oue-thlrd  of  twenty-two  acres  of  growing  wheat,  situate,'' 
etc.,  means  the  undivided  one-third  of  such  wheat,  and  is  a  sufficiently 
paiticular  description. 

Same.— Z^ewand.— Where  a  chattel  mortgage  is  duly  recorded,  no  demand 
for  the  mortgaged  property  of  a  purchaser  thereof  is  necessary  before 
suit  to  foreclose  the  same. 

From  the  Marshall  Circuit  Court. 

P.  O.  Jones  and  A,  O,  CaproUy  for  appellants. 


f 


W.  B.  HesSj  for  appellees. 


Woods,  J. — Suit  upon  a  promissory  note  and  chattel  mort- 
gage. Issues  of  fact ;  verdict,  judgment  and  decree  of  fore- 
closure in  favor  of  the  appellees.  The  appellant  Zehner  wiis 
not  a  party  to  the  note  or  mortgage,  but  was  charged  as  a 
purchaser  in  possession  of  a  part  of  the  mortgaged  property, 
which,  besides  a  reaper  and  mower,  was  described  in  thQ 
mortgage  as  consisting  of  '*  one-third  of  twenty-two  acres  of 
growing  wheat,  situate,"  etc. 

Zehner  alone  has  assigned  error,  and  that  upon  the  over- 
ruling of  his  motion  for  a  new  trial.  Under  this  assignment 
he  claims  that  the  verdict  against  him  is  contrary  to  law,  and 
not  supported  by  sufficient  evidence,  and  that  the  court  erred 
in  giving  an  instruction  to  the  jury. 

An  alleged  copy  of  the  instruction  complained  of  is  given 
in  the  motion  for  a  new  trial,  but  it  does  not  otherwise  ap- 
pear in  the  record.  There  is,  therefore,  no  question  properly 
saved  in  reference  to  it.  Elbert  v.  Iloby^  73  Ind.  Ill ;  Jfc- 
Danielv.  Mattingly^  72  Ind.  349. 

It  is  claimed  that  the  particular  part  of  the  wheat  intended 
to  have  been  mortgaged  is  not  specified,  and  that  the  mort- 
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gage  is  therefore  void  in  respect  to  the  wheat.  The  court 
interpreted  the  mortgage  as  meaning  the  undivided  one-third 
of  the  wheat.  This  was  right,  and  a  more  particular  descrip- 
tion was  not  necessary. 

The  point  is  made  that  there  was  no  proof  of  demand  upon 
Zehner  for  the  wheat  before  suing.  The  mortgage  was  duly 
recorded,  and  he  therefore  bought  the  mortgaged  wheat 
with  notice,  either  actual  or  constructive,  of  the  plaintiffs' 
claim,  and  no  demand  was  necessary  upon  him  any  more 
than  upon  the  maker  of  the  mortgage.  But,  if  it  were  re- 
quired, there  was  sufficient  proof  on  the  subject.  Upon  a 
demand  made  of  him,  at  Plymouth,  the  appellant  refused  to 
surrender  the  wheat,  and  declared  a  purpose  to  shoot  any 
one  who  should  come  for  it.  Under  the  circumstances  he 
can  hardly  be  heard  to  complain  that  a  demand  was  not 
made  upon  his  premises. 

There  is  no  particular  in  which  we  find  a  lack  of  evidence 
in  the  record  sufficient  to  support  the  verdict. 

The  judgment  is  therefore  affirmed,  with  costs. 


•  •• 


No.  7989. 

Williams  v.  Moray  et  al. 

il'EOLiOENCE. — Keeping  VXctous  Animal.--' I)amages.'--Pleadtnff. —  Con^ 
plaint, — ^Tiie  owner  or  keeper  of  a  vicious  dog,  knowing  it  to  be  such, 
is  liable  prima  fade  in  an  action  for  damages,  to  a  person  injured  there- 
by ;  but  he  is  not  liable  if  the  negligence  of  the  party  injured  contrib- 
uted to  the  injury,  and  the  complaint  in  such  action  should  aver  that 
the  plaimiff  was  without  fault. 

From  the  Johnson  Circuit  Court. 

S.  P.  OyUvy  for  appellant. 

F.  8.  Staf  and  P.  M.  Dill,  for  appellees. 
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Best,  C. — ^The  appellee  John  Moray  brought  this  suit 
against  his  co-appellee,  and  the  appellant.  His  complaint 
consisted  of  two  paragraphs.  He  averred,  in  substance,  in 
the  first,  that  said  James  and  Thomas  Williams  wrongfully 
kept  a  certain  dog,  well  knowing  that  said  dog  was  accus- 
tomed to  attack  and  bite  mankind  ;  that,  while  they  so  kept 
him,  said  dog  did  attack  and  bite  the  plaintiff,  by  reason 
whereof  he  was  greatly  injured  and  damaged,  in  th&  sum  of 
five  hundred  dollars. 

In  the  second,  he,  in  substance,  averred  that  said  James 
and  Thomas  Williams  did  wrongfully  keep,  unsecured,  a 
certain  ferocious  and  mischievous  dog,  and  suffered,  the 
same  to  run  at  large,  well  knowing  said  dog's  ferocious  and 
mischievous  nature,  and  his  propensity  to  attack  and  bite 
mankind  ;  that,  while  said  dog  was  suffered  by  them  to  run 
about,  without  restraint  or  confinement,  he  did,  on  the  street 
and  sidewalk,  in  the  city  of  Franklin,  attack  and  bite  the 
plaintiff,  throwing  him  down,  tearing  his  clothing,  wound- 
ing and  lacerating  one  of  his  legs,  with  great  violence,  by 
reason  of  which  the  plaintiff  was  greatly  injured,  and  sus- 
tained damages  in  the  sum  of  five  hundred  dollars. 

The  appellant  demurred  to  each  paragraph  of  the  com- 
plaint, because  neither  stated  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled,  and  he  ex- 
cepted. Both  defendants  filed  an  answer  in  denial.  The 
issue  was  submitted  to  a  jury,  and  a  verdict  returned  for 
the  appellee  against  the  appellant,  and  in  favor  of  the  ap- 
pellee Thomas  Williams.  The  appellant  moved  for  a  new 
trial,  which  was  overiniled,  and  he  excepted.  A  judgment 
was  rendered  against  him  upon  the  verditit,  from  which  he 
appeals  and  assigns,  as  error,  that  the  court  erred  in  over- 
ruling his  demurrer  to  each  paragraph  of  the  complaint,  and 
in  overruling  his  motion  for  a  new  trial. 

In  support  of  the  first  assignment,  it  is  insisted  that  the 
facts  averred  do  not  show,  nor  is  there  any  averment  in  the 
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complaint,  that  the  appellee  was  himself  without  fault,  and» 
therefore,  each  jiaragraph  was  insufficient  on  demurrer. 

In  all  actions  of  negligence  this  is  the  rule  of  pleading* 
It  was  so  held  in  the  case  of  The  President^  etc.^y.  Dusou-- 
chett,  2  Ind.  586,  and  the  ruling  in  that  case  has  been  uni- 
formly followed  since.  Tfie  Evansvilley  etc.,  li.  li.  Co,  v.. 
Hiatti  17  Ind.  102;  Hie  Indianapolis^  etc.,  R.  li.  Go.  v. 
JCeeley'aAdm'r,  23  Ind.  133  ;  TheEvanm)ille,etc.,R. li.  Co. 
V.  Dexiei'y  24  Ind.  411 ;  T/ie  Jeffersonville  R.  R.  Co.  v. 
Hendricks'^  Adrnr,  26  Ind.  228  ;  LouisviUe,  etc.,  R.  W.  Co. 
V.  Roland^  53  Ind.  398. 

In  the  case  last  cited,  it  is  said,  that  in  this  State  it  is  es-> 
tablished  by  a  long  line  of  decisions,  that,  in  an  action  ta 
recover  for  an  injury  caused  by  the  negligence  of  another, 
the  complaint  must  show  that  the  party  injured  was  himself 
guilty  of  no  negligence  that  contributed  to  the  injury.  This 
is,  then,  the  settled  rule  in  all  cases  to  which  it  applies. 
Does  it  apply  in  this  case?  It  does,  if  the  action  is  based 
upon  the  negligence  of  the  appellant. 

In  Shearman  and  Redfield  on  Negligence,  it  is  said : 

**Sec.  185.  The  owner  of  an  animal  is  liable  for  injuries 
which  by  his  negligence  he  suffers  it  to  commit ;  and,  except 
in  some  cases  provided  for  by  statute  (which  will  be  here* 
after  separately  considered),  he  is  not  liable  for  the  acts  of 
the  animal  upon  any  other  ground  than  that  of  negligence, 
actual  or  presumed." 

The  common  law  imposes  the  duty  upon  the  owner  of  an 
animal  that  is  naturally  inclined  to  stray  and  trespass  upon 
the  lands  of  another,  to  restrain  it,  and,  if  he  does  not,  neg- 
ligence is  presumed.  This  duty  is  not  imposed  upon  the: 
owner  of  a  dog,  for  the  reason  that  the  straying  of  such  an 
animal  upon  the  lands  of  another  is  not  liable  to  cause  an 
injury,  but  a  like  duty  is  imposed  upon  the  owner  of  a  dog  tOi 
restrain  him,  if  the  owner  have  knowledge  that  he  is  vicious^ 
and,  if  he  is  not  restrained,  the  failure  so  to  do  is  negligence. 
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The  gist  of  the  action  is  the  failure  to  keep  such  animal 
securely.  It  is  frequently  said  that  the  scienter  is  the  gist 
of  the  action,  and  it  is  true  that  no  action  can  be  maintained 
without  it,  but  it  is  equally  true  that  no  action  can  be  main- 
tained with  it  alone.  No  law  is  violated,  nor  any  liability 
created  by  securely  keeping  a  ferocious  animal,  with  knowl- 
-edge  of  its  vicious  disposition,  but  this  knowledge  imposes 
the  duty  to  keep  it  safely,  and  the  neglect  to  do  this,  coupled 
with  an  injury,  creates  the  liability.  No  negligence  is  im- 
puted without  this  knowledge,  and  with  it  no  liability  is 
incurred,  without  negligence. 

If  the  owner  of  such  animal,  after  notice  of  its  vicious  dis- 
position, neglects  to  keep  it  securely,  and  any  person  is 
injured  by  it,  he  is  prima  facie  liable  for  the  injury,  without 
proof  of  neglect  in  keeping  such  animal.  He  must  keep  it 
safely,  or  respond  in  damages  for  all  injuries  inflicted  by  it, 
Without  the  fault  of  the  person  injured. 

This  court  said,  in  Parthw  v,  Haggartyy  35  Ind.  178,  that 
-**  Whoever  keeps  an  animal  accustomed  to  attack  or  bite 
mankind,  with  knowledge  of  its  dangerous  propensities,  is 
prima  facie  liable  to  an  action  for  damages  at  the  suit  of 
any  pei-son  attacked  or  injured  by  the  animal,  without  proof 
of  any  negligence  or  fault  in  the  securing  or  taking  care  of 
it.  The  gist  of  the  action  is  the  keeping  the  animal  after 
knowledge  of  its  mischievous  disposition.  Addison  on  Torts, 
184.  It  was  the  duty  of  the  defendant  to  see  to  it  that  sa 
•dangerous  an  animal  was  left  in  safe  hands." 

The  neglect  of  the  owner  renders  him  prima  facie  liable 
to  every  person  who  is  injured  by  such  animal,  after  notice 
of  its  vicious  disposition.  It  does  not,  however,  render  him 
iibsolutely  liable.  His  negligence  will  not  render  him  liable, 
if  the  negligence  of  the  injured  paity  contributed  to  the 
injuiy. 

Judge  Cooley,  in  his  work  on  Torts,  at  page  346,  says : 
^*The  doctrine  of  contributory  negligence  applies  to  the  case 
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of  injury  by  animals."  The  same  is  asserted  in  section  19^ 
of  Shearman  and  RedlSeld  on  Negligence,  and  has  been  recog- 
nized as  a  rule  of  law,  applicable  to  all  the  cases  brought  to- 
recover  for  such  injuries.  Smith  v.  Pelah,  2  Strange,  1264  j 
Woolfy.  Chalker,  31  Conn.  121 ;  JBlackman  v.  Simmons^ 
3  C.  &  P.  138  ;  Loomi»  v.  Terry,  17  Wend.  496  ;  Munn  v. 
Reed,  4  Allen,  431. 

As  the  gravamen  of  the  action  is  negligence,  and  as  con- 
tributoiy  negligence  by  the  injured  party  will  preclude  a 
recovery,  the  complaint  should  aver  that  the  plaintiff  waa 
without  fault.  It  is  true  that  each  paragraph  of  this  com- 
plaint is  in  accordance  with  the  forms  in  Chitty,  Abbott,, 
etc.,  but  these  forms  are  in  actions  of  negligence,  and  can 
not  be  regarded  as  sufScient  in  this  State,  under  the  rule 
established  in  2  Ind.,  supra. 

For  these  reasons  we  are  of  opinion  that  the  same  rule 
applies  to  this  case,  and  that  the  court  erred  in  overruling 
appellant's  demurrer  to  each  paragraph  of  the  complaint. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  is  hereby,  in  all  things 
reversed,  at  the  costs  of  the  appellee  John  Moray,  with 
instructions  to  sustain  the  demurrer,  with  leave  to  amend. 
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Strbets.  —  TUHe  of  Adjoining  Proprietor,  —  Town  Laid  out  by  State.  — 
ImUanapoli8.— The  State,  In  laying  out  for  its  seat  of  government,  upon 
land  donated  by  the  United  States  for  that  purpose,  the  town  of  Indi- 
anapoUs,  and  making  and  filing  maps  thereof,  as  required  by  law, 
vested  in  the  town,  for  the  use  of  the  public,  such  rights  to  the  streets 
and  alleys,  and  such  interest  therein,  as  would  have  been  vested  in  it  if 
any  citizen  had  been  the  proprietor  of  the  land  and  had  laid  out  the 
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town  in  the  same  way ;  and  the  grantee  in  fee  simple,  in  a  conveyance 
by  the  State  through  its  agent,  of  a  lot  by  its  number,  abutting  upon  a 
public  street  in  said  town,  and  his  assignees,  acquired  such  rights  to 
said  street  and  such  interest  therein  as  would  be  conferred  by  a  like 
conveyance  made  by  such  a  citizen  proprietor  of  a  town ;  that  is,  such 
grantee  and  his  assignees  took  the  fee,  subject  to  the  public  use,  to  the 
center  line  of  such  adjoining  8ti*eet. 
Same.  —  Bailroad. — Appropriation  of  Land.  —  Construction  of  Charter. — 
Where  the  charter  of  a  railroad  company  provides  that,  in  all  cases 
whei*e  the  owner  of  lands  necessary  for  the  use  and  construction  of  its 
road  ^ 'shall  refuse  to  relinquish  the  same  to  the  corporation,  or  shall 
refuse  to  accept  a  fair  compensation  therefor,'^  it  shall  be  lawful  for 
the  corporation  to  enter  and  take  possession  of  and  use  such  lands,  and 
that  the  owner  of  lands,  who  feels  aggi-ieved  or  injured  by  such  use 
thereof,  shall  make  application  to  a  justice  of  the  peace  for  an  appraise- 
ment of  damages,  and  that  there  shall  be  no  recovery  by  such  owner 
unless  such  an  application  be  made  by  him  within  two  years,  such  pro- 
visions will  be  sti'ictly  construed  as  against  the  owner  of  land  taken, 
and  such  limitation  will  not  apply  as  against  the  owner  of  a  lot  abutting 
upon  a  public  street  of  a  city,  incorporated  under  the  general  law  for 
the  incorporation  of  cities,  upon  his  side  of  which  street  such  railroad 
company  has  maintained  its  track  for  fifteen  yeai*s,  upon  a  level  with 
the  grade  of  the  street,  with  the  authority  of  such  city,  but  without  the 
-consent  of  the  owner  of  such  lot,  without  having  demanded  of  him  a 
relinquishment  of  his  title  to  the  street,  and  without  having  offered  him 
a  fair  compensation;  and,  against  the  railroad  company  so  occupying 
the  street,  such  adjoining  proprietor  may  have  the  usual  remedies  for 
the  protection  of  rights  in  real  property. 

From  the  Marion  Superior  Court. 

O.  Baker  J  O.  B.  Hord  and  T.  A.  Hendricks^  for  appel- 
lant. 

B.  Harrison^  C.  C.  Sines  and  W.  H.  H.  Miller^  for  ap- 
pellees. 

Morris,  C. — The  appellees,  who  were  the  plaintiffs  below, 
in  their  complaint  say,  that  for  fifteen  years  last  past  they 
have  been  and  still  are  the  owners  of  lots  7,  8,  9,  10,  11 
and  12  in  square  92,  in  the  city  of  Indianapolis ;  that  said 
lots  are  contiguous  to,  and,  on  the  south-east  side  thereof, 
for  the  distance  of  600  feet,  abut  upon,  Kentucky  avenue,  a 
public  street  in  said  city,  and  that,  as  the  owners  of  said 
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lots,  they  are  also  the  ownei*s  ia  fee,  and  have  been  during 
said  fifteen  years,  of  that  portion  of  said  street,  for  said 
distance,  lying  between  their  said  lots  and  the  center  line  of 
said  street ;  that  ingress  and  egress  to  and  from  said  lots, 
during  said  period,  have  been  obstructed  and  prevented  on 
the  north  side  thereof  by  eight  railroad  tracks,  constructed 
and  in  constant  use  near  thereto ;  that  the  plaintiffs  have, 
during  said  time,  used  said  lots  for  the  purpose  of  stonng 
thereon  rojigh,  hewn  and  dressed  stone,  and  as  a  place  for 
sawing,  cutting  and  dressing  stone  for  building  purposes ; 
that,  in  prosecuting  their  business,  it  is  necessary  that  they 
should  have  free  and  uninterrupted  access  to  their  said  lots, 
with  horses  and  wagons. 

They  further  say,  that  on  the day  of ,  187-, 

the  White  River  Iron  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Indiana,  without  right,  and 
without  first  causing  damages  to  be  assessed  and  tendered 
to  the  plaintiffs,  and  without  their  consent,  entered  upon, 
and  laid  a  railroad  track  upon,that  portion  of  said  Kentucky 
avenue  described  as  belonging  to  them.  They  further  say, 
that  the  White  River  Iron  Company  was  succeeded  by  the 
Capital  City  Iron  Company ;  that  the  appellant,  the  railroad 
company,  a  corporation  organized  under  the  laws  of  the  State 
of  Indiana,  procured  an  assignment  and  transfer  to  it,  from 
said  Capital  City  Iron  Company,  of  said  railroad  track  ;  that 
said  appellant  still  maintains  said  railroad  track,  and  still  uses 
the  same,  and  has  for  fifteen  years  used  the  same  for  the 
passage  of  locomotives  and  cars  ;  that  the  occupancy  of  said 
street  by  the  defendants  and  each  of  them,  for  railroad  pur- 
poses, has  always  been  without  the  consent  of  the  plaintiffs. 

The  plaintiffs  say  they  have  been  damaged  by  the  unlaw- 
ful use  of  said  street  by  the  appellant,  in  the  sum  of  $20,000. 
They  ask  an  injunction,  and  all  other  proper  relief. 

The  appellant  demurred  to  the  complaint.  The  demurrer 
was  overruled,  and  it  excepted. 
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The  appellant  then  answered  the  complaint  in  five  para- 
graphs, the  first  being  a  general  denial. 

The  second  paragraph  of  the  answer  admits  that  the  ap- 
pellees are  the  owners  of  the  lots  as  alleged,  bat  avers  that 
the  lots  are,  and  have  been,  within  the  limits  of  the  town 
and  city  of  Indianapolis  ever  since  the  5th  day  of  February, 
1836  ;  that,  prior  thereto,  said  lots  were  a  part  of  the  terri- 
tory selected  and  laid  off  as  a  town,  and  site  for  the  perma- 
nent seat  of  government  for  the  State,  under  an  act  for  the 
appointment  of  commissioners  to  select  and  locate  the  seat 
of  government  for  the  State,  approved  January  11th,  1820, 
an  act  appointing  commissioners  to  lay  off  a  town  on  the 
site  selected,  approved  January  6th,  1821,  and  an  act  au- 
thorizing the  agent  of  the  State  to  lay  off  the  lands  belong- 
ing to  the  State  into  lots,  and  offer  the  same  for  sale,  ap- 
proved February  9th,  1831 ;  that  said  commissioners  laid 
out  the  town,  made  two  copies  of  its  plans,  locating  and 
marking  thereon  Kentucky  avenue,  and  the  lines,  form  and 
dimensions  of  said  lots  as  the  same  were  when  the  appellees 
purchased  them ;  that  Kentucky  avenue  was  marked  and 
designated  on  said  plan  as  a  street  of  said  town ;  that  twa 
plans  of  the  town  were  duly  made,  certified  and  disposed  of 
as  the  law  required,  one  being  deposited  with  the  Secretary 
of  State,  and  the  other  with  the  agent  of  State  for  said  town ; 
that,  under  the  act  of  February  9th,  1831,  the  agent  of 
State  of  the  town  of  Indianapolis  made  two  complete  maps 
of  the  town,  designating  the  names  and  width  of  the  streets 
and  alleys,  and  the  number  and  size  of  the  several  squares 
thereon,  the  number  and  size  of  in-lots  and  out-lots,  and  the 
forms,  courses  and  distances  of  their  boundaries,  the  con- 
tents and  numbers  of  the  several  lots,  which  maps  were  dis- 
posed of  by  the  agent  as  provided  by  law ;  that,  in  all  re- 
spects, these  maps  were  made,  filed,  endorsed,  etc.,  as  re- 
quired by  law ;  that,  upon  said  maps,  the  width  and  courses 
of  Kentucky  avenue,  Louisiana  street  and  West  street  were 
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marked  and  designated  ;  that  the  real  estate  described  in  the 
complaint  was  sold  and  conveyed  by  the  agent  of  State  of 
said  town  to  one  Dennis  White,  on  the  12th  day  of  Decem- 
ber, 1835  ;  that  the  title  of  plaintiffs  to  said  lots  is  derived 
from  the  State,  through  the  conveyance  to  said  White  ;  that 
the  plaintiffs  obtained  title  to  lots  7,8,9  and  10  on  the  Gth 
day  of  August,  1860 ;  to  the  two-thirds  of  lot  12  on  the  6th 
day  of  August,  1860,  and  to  the  other  one-third  on  the  22d 
day  of  January,  1864 ;  to  the  two-thirds  of  lot  11, August, 
1860,  and  to  the  other  third . 

It  is  then  averred  that  on  the  25th  day  of  February,  1867, 
the  common  council  of  Indianapolis  passed  an  ordinance^ 
which  has  ever  since  been  in  force,  authorizing  the  Indiana^ 
polls  Furnace  Company  to  lay  a  railroad  track  on  said  Ken* 
tucky  avenue,  which  was  subsequently  amended  so  as  to  give 
the  same  privileges  to  its  assignee ;  that  this  company  con- 
structed  the  railroad  track  complained  of,  and  that  appellant, 
as  its  successor  and  assignee,  became  the  owner  of  said  track 
on  the  28th  day  of  November,  1873,  and  has  since  remained 
such  owner. 

It  is  then  averred  that  the  appellant  is  a  railroad  company, 
organized  under  certain  acts  of  the  State  of  Indiana,  to  wit : 
An  act  to  incorporate  the  Terre  Haute  and  Richmond  Railroad 
Company,  approved  January  26th,  1847  ;  an  act  amendatory 
thereof,  approved  February  16th,  1848,  and  an  act  further 
amendatory  thereof,  approved  January  13th,  1849.  That  the 
ai^eUant  accepted  the  act  of  January  13th,  1849,  on  the  12th 
day  of  February,  1849.  It  is  further  averred  that  on  the 
28th  day  of  February,  1873,  the  appellant  acquired,  by  as- 
signment from  the  Capital  City  Rolling  Mill  Company,  the 
successor  and  assignee  of  the  Indianapolis  Furnace  Company, 
all  the  rights  of  the  latter  company,  under  said  ordinance,  to 
said  railroad  track,  and  then  appropriated  to  its  own  use  the 
ground  upon  which  said  track  was  built,  and  ever  since  has 
Vol.  74.. 
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held,  occupied  and  used  the  same,  subject  to  the  rights  of 
the  public,  for  a  railroad  track,  etc. 

The  third  paragraph  of  the  answer  admits  the  plaintiffs' 
ownership  of  said  lots,  and  the  north  half  of  Kentucky  ave- 
nue, as  stated  in  the  complaint ;  but  it  avei*s  that  the  appel- 
lant is  a  corporation,  existing  under  the  laws  of  the  State ; 
that  said  track  was  laid,  and  has  been  maintained,  level  and 
even  with  the  grade  of  said  avenue ;  that  said  avenue  is  a 
public  street  in  the  city  of  Indianapolis,  a  municipal  corpo- 
ration, existing  under  the  general  laws  of  the  State,  during 
the  time  mentioned  in  the  complaint;  that  the  plaintiffs' 
estate  in  said  street,  and  during  all  said  time  has  been,  sub- 
ject in  all  things  to  the  right  of  use  thereof  as  a  public  high- 
way and  street  of  the  city  for  all  the  uses  of  a  street ;  that 
said  track  was  laid,  and  has  been  maintained,  by  the  appel- 
lant as  a  part  of  its  main  line  of  railroad  from  Indianapolis 
to  Terre  Haute,  for  the  transpoitation  of  freight  and  pas- 
sengers by  the  appellant  as  a  common  carrier,  without  in  any 
manner  obstructing  said  avenue,  or  in  any  way  inconsistent 
with  the  proper  use  of  said  track  for  transportation  by  means 
of  cars  drawn  by  steam  engines,  etc. 

The  fourth  paragraph  states  that  the  lots  mentioned  in  the 
complaint  were  part  of  a  tract  of  land  donated  by  the  United 
States  to  the  State  of  Indiana  as  a  permanent  seat  of  gov- 
ernment ;  that  it  was  properly  selected  and  established  by 
the  State  as  the  permanent  seat  of  government ;  that  it  was, 
by  the  proper  agents  of  the  State,  duly,  and  in  accordance 
with  law,  laid  out  as  a  town  into  squares,  lots,  public  streets 
asnd  alleys,  of  which  square  92  was  one,  and  that  said  Ken- 
tucky avenue  was  one  street,  dividing  said  square  ;  that  two 
complete  maps  were  made  by  the  proper  officers  of  said  town 
and  disposed  of  as  the  law  required  ;  that  the  north-west  half 
of  said  square  92  was  sold  and  conveyed  by  the  agents  of 
the  State  to  Dennis  White,  on  the  12th  day  of  December, 
1835,  by  and  according  to  the  description  of  said  maps,  as 
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follows :  "North-west  half  of  square  92,  in  the  town  of  Indi- 
■anapolis ;"  that  the  only  right  and  title  of  said  plaintiffs  to 
said  Kentucky  avenue  was  derived  and  held  by  sale  and  con- 
veyance to  their  grantor  by  said  description,  and  not  other- 
wise :  that  said  avenue  was,  during  all  said  time  in  the 
complaint  mentioned,  a  public  street  of  the  city  of  Indian- 
apolis, a  city  incorporated  under  the  general  laws  of  the 
State  for  the  incorporation  of  cities  ;  that  said  railroad  track 
is  on  a  level  with  the  grade  of  said  avenue,  and  used  for  the 
transportation  of  freight,  etc. 

The  fifth  paragraph  of  the  answer  is  like  the  fourth,  ex- 
-cept  that  it  avers  specially,  as  in  the  second  paragraph  of 
answer,  the  manner  in  which  the  appellant  was  organized, 
and  that  the  railroad  track  was  laid  on  said  Kentucky  avenue 
in  such  manner  as  not  to  obstruct  the  same ;  that  said  lots 
and  avenue  in  complaint  mentioned  have  been  at  all  times 
within  and  part  of  the  city  of  Indianapolis,  a  city  existing 
under  the  general  laws  of  the  State ;  that  said  lots  being 
the  private  property  of  the  appellees  and  their  grantors,  and 
the  said  avenue  a  public  street  of  said  city,  laid  out,  graded, 
etc.,  by  said  city,  the  plaintiffs  had,  at  no  time,  any  right, 
title  or  interest  in  said  avenue  other  than  as  grantees 
of  said  lots  in  the  complaint  mentioned,  by  derivation 
thereof  from  said  Dennis  White ;  that  said  city,  by  the  gen- 
eral laws  of  the  State,  had  and  exercised  exclusive  control 
over  the  streets  of  said  city,  of  which  said  avenue  was  one, 
and  that  before  said  railroad  track  was  laid,  said  city  granted 
to  the  Indianapolis  Furnace  Company,  assignor  and  prede- 
cessor of  appellant,  a  license  to  construct  and  maintain  Siiid 
railroad  track,  as  the  same  was  and  had  been  laid  and  main- 
tained on  said  avenue  by  ordimmces  properly  passed  by  the 
common  council  of  said  city,  in  February,  1867 ;  that  said 
ordinances  have  been  continuously  in  force,  etc. 

The  appellees  demurred  to  the  second,  third,  fourth  and 
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fifth  paragraphs  of  the  answer.     The  demurrers  were  sus- 
tained and  the  appellant  excepted. 

The  cause  was  submitted  at  special  term  to  the  court  for 
trial.  Findings  and  judgment  for  appellees.  The  appellant 
moved  for  a  new  trial,  which  motion  was  overruled  and  it 
excepted.  The  appellant  appealed  to  the  general  term  of 
said  court.  The  judgment  at  special  term  was  affirmed,  and 
the  appellant  excepted. 

The  errors  assigned  by  the  appellant,  on  appeal  from  the^ 
special  to  the  general  term,  are : 

First.  That  the  court  at  special  tenn  erred  in  overruling" 
the  appellant's  demurrer  to  the  appellees'  complaint ; 

Second.   That  the  court  erred  in  sustaining  the  appellees' 
demurrer  to  the  2d,  3d,  4th  and  5th  paragraphs  of  the  ap- 
pellant's answer. 

Third.  The  court  erred  in  oveiTuling  the  appellant's  mo- 
tion for  a  new  trial. 

The  error  assigned  in  this  court  is,  that  the  court  at  gen- 
eral term  erred  in  affirming  the  finding  and  judgment  at 
special  term.  The  evidence  is  set  out  in  a  bill  of  excep- 
tions. It  is  not  insisted  by  the  appellant,  that  the  evidence^ 
introduced  by  the  appellees  did  not  sustain  their  complaint, 
nor  does  the  appellant  ask  that  the  judgment  below  should 
be  reversed  on  the  ground  that  the  evidence  was  not  suffi- 
cient to  support  the  finding  of  the  court.  The  appellant  in 
the  court  below,  at  the  proper  time,  offered  to  prove  the 
facts  alleged  in  the  2d,  3d,  4th  and  5th  paragraphs  of  its 
answer.  The  appellees  objected,  not  to  the  form  of  the 
offer  thus  made,  but  on  the  ground  that  the  facts,  if  proven, 
would  constitute  no  answer  or  defence  to  the  complaint. 
The  court  sustained  the  objection,  refused  to  hear  the 
offered  proof,  and  the  appellant  excepted. 

Counsel  for  the  appellant  neither  waive  nor  press  objec- 
tions to  the  complaint.  We  think  it  states  a  cause  of  action,, 
and  that  there  was  no  error  in  overruling  the  demurrer  to  it^ 
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The  evidence  established  the  facts  stated  in  the  complaint. 
If  the  demurrer  to  the  2d,  3d,  4th  and  5th  paragraphs  of 
the  answer  were  rightly  sustained,  there  was  no  error  in 
-overruling  the  appellant's  motion  for  a  new  trial.  If  these 
paragraphs  were  bad,  there  could  be  no  error  in  ruling  out 
testimony  offered  in  proof  of  them.  If  the  paragraphs  were 
good,  it  was  error  to  sustain  the  demurrers.  We  need  not, 
therefore,  separately  consider  the  motion  for  a  new  trial. 
The  questions  arising  upon  the  motion  will  be  considered  in 
<lisposing  of  the  demurrers. 

The  first  question  discussed  by  counsel  for  the  appellant  is : 
Does  the  purchaser  of  a  lot  by  its  number,  abutting  upon  a 
public  street  in  a  city  duly  laid  out  and  incorporated,  the 
location  and  \iidth  of  its  streets  and  alleys,  and  the  number 
and  size  of  its  squares  and  lots  having  been  properly  marked 
and  designated  on  plats  and  maps  made  and  filed  in  strict 
-accordance  with  the  statutes  of  the  State  made  for  that  pur- 
pose, take,  as  a  part  of  or  as  incident  to  his  purchase,  the 
fee,  subject  to  the  public  use,  to  the  center  line  of  the  ad- 
joining public  street? 

The  appellant  insists  that  the  purchaser  does  not  so  take, 
but  that  the  fee  in  the  streets  is  in  the  city,  and  held  by  it 
in  trust  for  the  public  use. 

The  lots  described  in  the  complaint  were  a  part  of  a  tract 
•of  land  donated  by  the  United  States  to  the  State,  as  a  site 
for  a  permanent  seat  of  government  for  the  State.  The 
town  of  Indianapolis  was  laid  out  by  the  State  as  its  perma- 
nent seat  of  government,  and  included  within  its  limits  said 
lots  and  the  street  in  dispute.  The  lots  abutting  upon  Ken- 
«tucky  avenue  were  sold  and  conveyed  by  the  State,  through 
its  proper  agents,  to  one  White,  from  whom  the  appellees 
derive  title.  In  laying  out  the  town  of  Indianapolis,  making 
and  filing  maps  as  required  by  law,  the  State  vested  in  the 
town  for  the  use  of  the  public  such  rights  to,  and  interest 
in,  the  streets  and  alleys  of  the  town  as  would  have  vested 
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in  it  had  any  citizen  been  the  proprietor  and  laid  out  the- 
town  in  the  same  way.  And  the  deed  to  White  gave  him 
just  such  rights  to,  and  interest  in,  the  streets  upon  which 
the  lots  conveyed  abutted,  as  would  a  like  deed  made  by  any 
other  party  who  might  hAve  been  the  proprietor  of  the  town^ 

It  is  insisted  by  the  appellant,  in  an  exhaustive  argument, 
that  the  making  and  filing  of  maps  of  the  town,  as  required' 
by  law,  operated  as  a  grant  of  the  fee  in  the  streets  to  the 
town,  in  trust  for  the  public  use.     It  is  claimed  that  the 
language  of  the  second  section  of  the  act  of  1818  can  not 
be  reconciled  with  any  other  view  ;  that  the  words  "general 
warranty,"  as  used  in  that  section,  are  without  meaning  as 
to  the  donation  of  streets  unless  construed  as  indicating  the* 
quantity  of  the  interest  granted  ;  that,  as  to  streets,  the  words^ 
are  meaningless  and  purposeless,  unless  they  can  have  this 
operation.    There  is  much  plausibility  and  force  in  this  rea- 
soning, but  we  must  regard  the  question  as  settled  the  other 
way  in  Indiana. 

The  case  of  Cox  v.  The  Louisville ^  etc.y  R.  H,  Co.^  4& 
Ind.  178,  is  precisely  in  point.  The  decision  was  made  upon- 
great  deliberation,  after  hearing  arguments  in  a  number  of 
cases  involving  the  same  point,  and  the  conclusion  reached 
was,  that  the  towns  and  cities  of  Indiana,  laid  out  in  accord- 
ance with  the  statutes  of  the  State  upon  the  subject,  take 
but  an  easement  in  the  public  streets,  and  that  the  fee  in  the- 
streets  remains  in  the  proprietor  and  his  grantees  of  the  lots 
abutting  upon  such  streets.  This  case  has  been  approved  by 
this  court  in  a  number  of  subsequent  cases :  Sharpe  v.  The 
St.LouiSy  etCyR.  W.  C^o.,  49  Ind.  296  ;  Boss  v.  Faust ^  54  Ind. 
471 ;  Nelson  v.  Fleming ^  56  Ind.  310  ;  The  Anderson^  etc.j  R^ 
R.  Co.  V.  Kemodlej  54  Ind.  314  ;  Roelker  v.  Tlie  St.  Louis^ 
etc.  J  R  W.  Co.y  50  Ind.  127.  And  these  cases  agree  with  the- 
early  case  of  Conner  v.  The  President^  etc.,  1  Blackf.  43. 

It  is  said  that  in  the  case  of  Cox  v.  The  Louisville j  etc.y. 
R.  R.  Co. J  supn'a,  the  complaint  alleged  that  the  plaintiff 
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owned  the  street  in  fee ;  that  the  demurrer  admitted  this, 
and  therefore  the  real  question  was  not  involved,  though  de- 
cided by  the  court.  But  clearly  the  court  and  counsel  en- 
gaged in  the  case  regarded  the  complaint  as  alleging  owner- 
ship of  the  street  merely  by  way  of  conclusion  from  the 
alleged  ownership  of  the  lot ;  and  in  this  we  think  the  court 
was  right.  While  Cox  does  aver  that  he  owned  the  street, 
etc.,  he  does  it  in  such  a  way  as  to  show  that  the  averment 
is  simply  an  inference  deduced  from  his  ownership  of  the 
lot.  So  the  pleading  was  understood  by  all,  and  the  deci- 
sion should  have  the  same  force  as  if  there  could  be  no  ques- 
tion as  to  this. 

It  is  further  said  that  it  was  not  averred  in  the  complaint 
that  maps  of  the  city  of  Lafayette  had  been  made  and  dis- 
posed of  as  required  by  law.  This  may  be,  but  in  deciding 
the  case  the  court  assumed  that  the  law  in  this  respect  had 
been  fully  complied  with.  Judge  Dowxey  says:  "Con- 
ceding that  the  proprietor  of  the  town  complied  with  this 
law  in  every  respect,  that  he  made  the  plat  and  caused  it 
to  be  recorded,  indicating  the  location  of  the  street  and  its 
width,  and  writing  upon  it  its  name  or  number,  what  was 
the  effect  or  operation  upon  his  ownership  of  the  fee  simple 
estate  which  he  had  in  the  land  over  which  the  street  runs? 
It  is  not  very  clear  that  the  second  section  of  the  statute  has 
any  reference  to  streets,  lanes,  and  alleys,  but  we  will  con- 
cede that  it  has,  and  that  streets,  lanes,  and  alleys  are  among 
the  'donations  or  grants'  mentioned  in  the  section."  Streets 
thus  considered,  the  court  say,  belong  to  the  owners  of  abut- 
ting lots,  subject  to  the  public  easement.  We  approve  the 
conclusion  reached  in  this  case. 

It  is  alleged  in  several  paragraphs  of  the  answer,  that  the 
appellant  took  possession  of  the  railroad  track  mentioned  in 
the  complaint  fifteen  years  ago,  and  that  portion  of  Ken- 
tucky avenue  occupied  by  said  track,  and  has  used  it  con- 
tinuously ever  since  as  a  part  of  its  main  line  of  railroad. 
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for  the  transportation  of  freight  and  passengers  thereon, 
pursuant  to  the  provisions  of  its  charter.  It  is  stated  that 
the  appellant  was  incorporated  under  an  act,  approved  Jan- 
uary 26th,  1847,  Local  Laws  of  1847,  p.  77,  the  fifteenth  sec- 
tion of  which,  it  affirms,  was  repealed  by  the  third  section 
of  the  act  of  January  13th,  1849,  which  was  duly  accepted 
by  it.  It  is  insisted  that  the  third  section  of  the  act  of  1849 
npt  only  repealed  the  fifteenth  section  of  the  act  of  1847, 
but  that  it  authorized  the  appellant,  without  notice  to  the 
land-owner  or  an  offer  to  purchase  the  right  of  way  through 
his  lands,  to  enter  upon  and  take  possession  of  any  land 
required  for  its  right  of  way,  or  the  construction  of  its  road, 
and  that  unless  the  owner  within  two  years  from  such  entry 
made  application  in  writing  before  some  justice  of  the  peace 
of  the  proper  county,  for  compensation  as  provided  in  said 
section,  it  became  seized  of  the  land  so  taken  in  fee,  and  he 
waived  all  right  to  compensation. 

The  18th  section  of  the  act  of  1847,  incorporating  the  ap- 
pellant, provided  that,  when  the  corporation  had  procured 
its  right  of  way  as  therein  provided,  it  should  be  seized  of 
the  land  so  procured  in  fee.  The  3d  section  of  the  act  of 
January  13th,  1849,  provides  that,  *'In  all  cases  where  the 
owner  or  owners  of  lands,  stone,  [gravel,  wood,  or  other  ma- 
terials,] necessary  for  the  use  and  construction  of  said  road, 
shall  refuse  to  relinquish  the  same  to  the  corporation,  or 
shall  refuse  to  accept  a  fair  compensation  therefor,  it  shall  be 
lawful  for  the  corporation,  by  their  president,  or  by  any  su- 
perintendent, agent  or  engineer  employed  by  them,  to  enter 
upon,  and  take  possession  and  use  the  same,  avoiding  in 
all  cases  unnecessary  damage  or  injury  to  the  owners  or  pro- 
prietors ;  and  where  the  said  owner  or  owners  may  feel  ag- 
grieved or  injured  in  consequence  of  such  use  of  land,  or 
stone,  [or  other  materials,]  the  person  or  persons  so  feeling 
aggrieved  or  injured,  shall  make  written  complaint  before 
the  nearest  justice  of  the  peace  within  the  county  where  such 
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supposed  injury  has  been  done,  particularly  setting  forth  the 
nature  and  locality  of  the  injury,  and  the  interests  of  the  com- 
plainant or  complainants  therein.  Whereupon  such  justices 
of  the  peace  shall  require  the  president  of  said  company  to 
appoint  one  disinterested  appraiser,  who  shall  be  a  citizen  of 
the  county  in  which  such  justice  has  jurisdiction,  and  who 
shall  not  be  a  stockholder  in  said  company,  within  thirty  days 
from  the  date  of  such  requisition  of  the  justice,  and  notify 
such  justice  of  the  name  and  place  of  residence  of  such 
appraiser ;  such  justice  of  the  peace  shall  also  require  the 
complainant  or  complainants  to  appoint  one  disinterested 
appraiser,  who  shall  be  a  citizen  of  the  county,  and  shall 
not  own  land  within  three  miles  of  the  line  of  said  road, 
and  such  justice  shall  thereupon  summon  the  appraisers 
so  appointed  to  meet  on  a  certain  day  and  select  a  third  dis- 
interested appraiser,  who  shall  also  be  a  citizen  of  that  county, 
and  shall  neither  own  stock  in  said  corporation  nor  land  within 
three  miles  of  the  line  of  said  road,  and  the  three  appraisers 
so  appointed,  after  being  duly  sworn  by  said  justice  to  do 
impartial  justice  between  the  complainant  or  complainants 
and  the  corporation,  and  to  take  into  consideration  the  ben- 
efits resulting  to  the  complainant  or  complainants  by  the 
construction  of  the  road,  according  to  the  best  of  their  judg- 
ment, shall  upon  actual  trial  and  computation  [view]  of  the 
supposed  damages,  make  up  their  award,  and  report  the  same 
to  such  justice,  who  shall  thereupon  record  the  same,  to- 
gether with  all  costs,  and  enter  his  judgment  and  enforce  its 
collection,  in  the  same  manner  that  other  judgments  are 
collected :  Provided,  that  the  complainant  or  complainants 
shall  be  liable  to  pay  all  costs,  unless  the  award  of  the  ap- 
praisers exceeds  in  amount  the  sum  previously  offered  by 
the  agents  of  the  corporation  as  a  compensation  for  the  sup- 
posed injury ;  the  decision  and  award  of  the  appraisers,  so 
made,  shall  be  final  between  the  parties,  unless  either  party 
shsUl  appeal,"  etc. 
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It  then  provides  that  the  proceedings  on  appeal  shall  be 
conducted  as  in  other  cases  of  appeal ;  and  then  follows 
this  proviso:  ^^ Provided y  That  no  claim  shall  be  recovered 
or  paid  by  said  corporation,  unless  the  application  therefor 
be  made  as  herein  provided,  within  two  years  next  after  the 
property  shall  have  been  taken  possession  of  as  aforesaid." 
Section  4  of  this  act  provides,  that  so  much  of  sections  13^ 
15  and  16  of  the  act  of  January  26th,  1847,  incorporating 
the  appellant,  as  conflicts  with  section  3  of  the  act  of  Jan- 
uary 13th,  1849,  shall  be  repealed. 

We  think  that  section  3,  above  recited,  repeals  section  15 
of  the  act  of  January  26th,  1847.  It  covers  the  whole  subject 
embraced  by  the  latter  section,  and  is  inconsistent  with  all 
its  provisions,  except  so  much  of  it  as  relates  to  the  refusal 
of  the  land-owner  to  relinquish  to  the  corporation  the  land 
required,  or  to  accept  compensation  therefor,  but  this  por- 
tion of  it  is,  in  almost  the  same  words,  contained  in  section  3 
of  the  act  of  1849.  So  much  of  section  16  of  the  act  of  1847 
as  provides  for  notice  to  infants,  insane  persons,  etc.,  may 
not  be  repealed,  nor  is  section  14,  which  provides  for  agree- 
ments to  purchase  the  right  of  way,  materials,  etc. 

It  is  claimed  by  the  appellant,  that,  under  section  3  of  the 
act  of  1849,  it  had  the  right  to  enter  upon  and  take  posses- 
sion of  Kentucky  avenue  and  use  and  occupy  the  same,  lay 
its  track  upon  it  and  run  its  cars  and  locomotives  over  it, 
without  the  consent  of  the  appellees,  though  they  had  not 
refused,  nor  had  an  opportunity  to  refuse,  to  relinquish  their 
right  in  the  street  to  the  appellant,  nor  refused  to  accept 
fair  compensation  for  said  street. 

The  question  is  not  whether  the  Legislature  could  have 
authorized  the  appellant  thus  to  take  and  appropriate  the 
appellees'  property,  but  whether  by  this  section  such  author- 
ity has  been  given  to  the  appellant. 

That  this  act,  which  ripens  the  possession  of  the  appellant, 
taken  without  consultino:  the  owners  and,  it  mav  be,  with- 
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out  their  knowledge,  into  a  title  in  fee  in  two  years,  should 
be  strictly  construed,  will  hardly  be  questioned. 

The  appellant  can  only  exercise  this  unusual  and  extraordi- 
nary power  in  cases  where  the  law  expressly  confers  it.  The 
lan^cua^e  of  the  section  seems  to  be  clear :  *'In  all  cases  where 
the  owner  or  owners  of  lauds,"  etc.,  shall  refuse  to  relinquish 
to  the  corporation,  or  shall  refuse  to  accept  a  fair  compen- 
sation ** therefor,  it  shall  be  lawful  for  the  corporation,  by 
their  president,"  etc.,  "to  enter  upon  and  take  possession," 
etc.,  is  the  language  of  the  section.  The  cases  in  which  the 
corporation  may  enter  upon  and  take  possession  of  the  land 
of  another  are  clearly  specified.  The  provisions  of  the  sec- 
tion, though  unusual  and  extraordinary,  if  limited  to  the 
cases  specified,  will  neither  be  unusually  harsh  nor  palpably 
unjust.  If,  under  the  power  conferred,  the  corporation  canr 
only  take  possession  of  land  which  the  owner  has  refused  to 
relinquish,  or  for  which  he  has  refused  to  accept  fair  com- 
pensation, he  can  not,  without  negligence  on  his  part,  lose 
his  rights.  In  such  cases,  he  could  hardly  fail  to  obtsiin 
notice  of  the  entry  and  possession  of  the  corporation. 

It  can  not  be  inferred,  legally  or  logically,  that  because 
the  law  authorized  the  appellant  to  take  possession  of  so 
much  of  another's  land  as  might  be  necessary  for  the  way 
of  its  road,  on  the  ground  that  he  had  refused  to  accept  fair 
compensation  for  it,  it  is  authorized  to  take  the  laud  of 
others  who  have  not  refused,  nor  had  an  opportunity  to  re- 
fuse, such  compensation. 

It  will  not  be  pretended  that,  in  the  absence  of  statutory 
authority,  the  appellant  could  enter  upon  and  take  posses- 
sion of  the  land  of  another  without  his  consent.  Section  3 
of  the  act  of  1849,  which  confers  all  the  power  the  appellant 
has  in  this  respect,  says  that  upon  the  refusal  of  the  owner 
to  accept  fair  compensation,  etc.,  it  may  enter.  In  no  other 
case  does  the  law  authorize  such  an  entry.  No  such  authority 
can  or  should  be  implied.   Mills  Eminent  Domain,  sec.  105  ; 
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1  Redfield  Railways,  232 ;  Eward  v.  Tlie  Lawrenceburgh^ 
etc. J  R,  JR.  Co.y  7  Ind.  711 ;  Vail  v.  Hie  Morris^  etc.,  li.  li. 
Co.,  1  Zab.  189  ;  Doughty  \.  The  Somein)ille,etc.,R.R.Co., 
1  Zab.  442  ;  The  Mississijypi,  etc.,  R.  R.  Co.  v.  Roaseau,  8 
Iowa,  373 ;  Dyckman  v.  The  Mayor,  etc.,  5  N.  Y.  434. 

In  the  case  of  Bonaparte  v.  Tlie  Camden,  etc.,  R.  R.  Co., 
Bald.  205,  the  question  was  whether  the  company  had  the 
right  to  enter  and  take  possession  of  the  complainant's  land, 
without  filing  a  survey  of  its  road  as  required  by  its  charter. 
The  company  claimed  that  it  had  the  right,  but  the  court 
held  otherwise — that  the  filing  of  the  survey  was  a  condition 
precedent  to  the  right  of  entry. 

In  the  case  of  The  Indiana  Central  R.  W.  Co.  v.  Oakes,  20 
Ind.  9,  referred  to  by  the  appellant's  counsel  as  supporting 
their  views,  Judge  Davison,  on  p.  13,  says:  **It  is,  how- 
ever, contended  that  until  the  plaintiffs  had  refused  to  relin- 
quish their  property  to  the  corporation,  or  to  accept  a  fair 
compensation  therefor,  the  company  had  no  authority  under 
her  charter  to  possess  and  use  it ;  and  having  appropriated 
it  without  demanding  such  relinquishment,  or  offering  such 
compensation,  she  was  guilty  of  trespass.  This  proposi- 
tion, when  applied  to  the  case  before  us,  seems  to  be  incor- 
rect. The  owners  of  the  property  being  infants,  were,  for 
that  reason,  not  of  legal  capacity  to  give  a  valid  relinquish- 
ment, or  to  agree  upon  a  fair  compensation.  And  the  de- 
fendants were  therefore  excused  from  the  demand  and  offer, 
which,  in  ordinary  ctiscs,  are  required  by  her  charter." 

By  the  clearest  implication  the  court  holds  that,  in  a  case 
like  this,  there  must  be  such  demand  and  offer.  Whether  or 
not  the  infancy  of  the  land-owner  should  be  held  to  enlarge 
the  power  of  the  company,  and  enable  it  to  enter  upon  land 
which,  but  for  such  infancy,  it  would  have  no  right  to  take, 
is  a  question  not  involved  in  this  case,  as  the  appellees  are  not 
alleged  to  have  been  infants  at  the  time  the  entry  was  made. 

The  case  of  Swinney  v.  The  Ft.  Wayne,  etc.,R.  R.  Co.y  59 
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Ind.  205,  is  referred  to  by  the  appellant  as  supporting  its  posi- 
tion. It  seems  to  have  been  held,  in  this  case,  that  it  was  un* 
necessary,  in  proceedings  by  a  railroad  company  to  appropri- 
ate land  for  railroad  purposes,  to  aver  and  prove  that  an  ef- 
fort had  been  made  to  agree  with  the  owner  for  the  purchase 
of  the  land  proposed  to  be  appropriated.  The  question  arose 
upon  an  appeal  from  an  assessmept  of  damages,  and  it  might 
well  have  been  held  that,  upon  appeal,  the  question  should  be 
considered  as  waived  ;  that,  if  the  owner  wished  to  raise  such 
a  question,  he  should  do  it  by  a  proceeding  to  enjoin  the 
company.  This  is  not  the  reason  assigned  by  the  court,  it 
is  true,  and  it  may  have  had  no  influence  in  the  determina- 
tion of  the  question,  but  if  the  decision  means  that  where  a 
statute  authorizes  a  railroad  company  to  institute  proceed- 
ings to  condemn  the  land  of  others,  upon  its  failure  to  agree 
with  the  owner  for  the  purchase  of  the  property,  it  may, 
without  any  effort  so  to  agree  and  in  disregard  of  the  stat- 
ute, at  once  institute  proceedings  to  condemn,  we  are  not 
disposed  to  follow  the  decision.  The  language  of  the  gen- 
eral statute  upon  the  subject  differs,  in  some  respects,  from 
the  3d  section  of  the  act  of  1849.  Under  the  latter  we  think 
it  clear  that  a  demand  of  the  relinquishment  of  title  and  the 
offer  of  fair  compensation  are  conditions  precedent  to  the 
right  of  appellant  to  enter  upon  and  take  possession  of  the 
lands  of  others. 

Assuming  that  the  entry  of  the  appellant  was  valid,  we 
are  unable  to  see  how  the  limitation  insisted  upon  could  be 
avoided  :  but,  holding  as  we  do,  that  its  entry  and  possession 
were  unauthorized  and  wrongful,  it  could  thereby  secure  no 
right  as  against  the  appellees.  Meriam  v.  Brown,  128  Mass. 
391 ;  Daniels  v.  TTie  Chicago,  etc.,  B.  JR.  Co,,  35  Iowa,  129  ; 
Doe  V.  The  Manchester,  etc.,  R.  W.  Co.,  14  M.  &  W.  687  ; 
Stacey  v.  The  Vermont,  etc.,  R.  R.  Co.,  27  Vt.  39. 

The  decision  below  should  be  affirmed. 
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Per  Curiam. — It  is  ordered  that,  upon  the  foregoing  opin- 
ion, this  cause  be  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 

Note. — Elliott,  J.,  having  been  of  counsel  in  this  case, 
was  absent* 


♦•*> 


No.  7804. 

RoBiNSox  V.  Wise  et  al. 

Practice.  —  Dismissal  for  want  of  Prosecution.  —  Change  of  Venue, — 
Continuance, — Supreme  Court. — Where  the  correctness  of  the  niUng  of 
the  trial  court  in  dismissing  a  cause  for  want  of  prosecution  is  not 
questioned,  the  Supreme  Court  will  not  go  baelc  of  such  ruling  to  con- 
sider assignments  of  error  attaclcing  the  rulings  refusing  a  change  of 
venue  and  denying  a  continuance. 

From  the  Huntington  Circuit  Court. 
J.  B.  Kenner^  for  appellant. 

Elliott,  J. — ^Appellant  was  the  plaintiff  below.  In  that 
court  motions  were  made  by  the  appellant  for  a  change  of 
venue  and  for  a  continuance.  Both  of  these  motions  were 
overruled.  After  these  motions  had  been  overruled,  the 
cause  was  called  for  trial  and  dismissed  for  want  of  prose- 
<5ution,  and  judgment  rendered  against  the  appellant  for 
costs.  Appellant  moved  for  a  new  trial,  assigning,  in  sup- 
port of  his  motion,  two  causes :  1st,  the  overruling  of  his 
motion  for  a  change  of  venue ;  2d,  overruling  his  motion 
for  a  continuance. 

The  record  does  not  present  any  question  for  our  consid- 
eration. The  only  causes  assigned  for  a  new  trial  are  based 
upon  rulings  made  prior  to  the  order  of  dismissal,  and  were 
disposed  of  by  that  order.  As  the  appellant  does  not,  by 
his  motion ,  attack  the  correctness  of  the  ruling  dismissing 
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the  cause  for  want  of  prosecution,  we  must  regard  him  as 
in  effect  acquiescing  in  such  dismissal.  There  is  no  attack 
at  all  made  upon  the  order  of  dismissal,  and  we  cannot  go 
back  of  it  to  consider  the  questions  upon  the  rulings  refus- 
ing a  change  of  venue,  and  denying  a  continuance.  If  the 
appellant  refused  to  prosecute  his  action,  the  court  did  right 
in  dismissing  it,  and  it  is  immaterial  what  errors  were  com- 
mitted at  an  earlier  stage  of  the  proceedings.  We  must 
presume  that  the  court  did  do  right,  until  the  appellant,  by 
a  proper  motion  and  upon  sufficient  grounds,  satisfies  us 
that  the  order  of  dismissal  was  erroneous. 
Judgment  affirmed. 
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No.  7258. 

Sntder  V.  Baber. 

Pabtnebship.— CompIoiiU. — Conversion.— Demand.—ln  a  complaint,  by 
one  partner  against  another,  after  dissolution  and  settlement,  alleging  an 
agreement  by  the  defendant  to  collect  assets  of  the  firm  and  apply  them 
in  payment  of  outstanding  liabilities  of  the  firm,  and  charging  a  con- 
version of  the  money  collected  to  his  own  use  and  the  use  of  others,  it 
is  unnecessary  to  aver  a  demand  before  the  commencement  of  the  suit. 

iSahb. — Implied  Demand.^Au  allegation  that  the  defendant  refused  to  ac- 
count implies  a  demand  for  an  accounting. 

Pleading.— Jfoft'on  to  make  more  Specific. — Demurrer. — If  an  allegation 
be  not  sufficiently  certain,  a  motion  to  make  more  specific,  and  not  a 
demurrer  for  want  of  facts,  is  the  remedy. 

From  the  Gibson  Circuit  Court. 

T.  JR.  PaoctoHy  for  appellant. 

W.  M.  Land  and  J.  E.  McCuUough^  for  appellee. 

HowK,  C.  J. — ^The  sufficiency  of  the  appellee's  complaint 
to  withstand  a  demurrer  thereto  for  the  want  of  facts  is  the 
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only  question  presented  for  the  decision  of  this  court,  by 
the  record  of  this  cause  and  the  appellant's  assignment  of 
error  thereon. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that 
on  and  before  the  7th  day  of  April,  1876,  he  and  the  ap- 
pellant were  co-partners  in  the  business  of  carriage-making 
in  the  town  of  Princeton,  in  Gibson  county,  under  the  fii-m 
name  of  George  W.  Snyder  &  Co. ;  that  they,  as  such  co- 
partners,  had  each  an  equal  interest  in  the  business,  stock 
and  assets  of  said  firm,  and  a  like  equal  interest  in  the  prof- 
its of  said  business  ;  that  on  the  7th  day  of  April,  1876,  the 
said  partnership  was  dissolved  by  the  mutual  consent  of 
said  partners,  and  all  the  business  of  said  firm  was  fully  and 
finally  settled  and  adjusted  by  and  between  them,  saving- 
and  excepting  certain  outstanding  liabilities  of  said  firm,  an 
itemized  list  of  which  was  given,  amounting  in  the  aggre- 
gate to  $1,114.65,  and  certain  assets  of  the  firm  amounting- 
to  $1,459.20 ;  that  the  said  assets  were  of  the  affereffate  val- 
ue  stated  and  were  $344.55  more  than  the  outstanding  lia- 
bilities  of  said  firm ;  -  that  upon  the  dissolution  and  settle- 
ment of  said  firm,  as  aforesaid,  by  agreement  between  the 
said  parties,  all  the.  said  assets  of  the  firm,  of  the  value 
aforesaid,  were  turned  over  to  and  received  by  the  appellant, 
to  be  by  him  collected  and  applied  in  payment  of  said  out* 
standing  liabilities,  which  the  appellant,  in  consideration  of 
the  premises,  agreed  and  undertook  to  do ;  that  the  appel* 
lant  had  collected  and  converted  to  his  own  use,  and  to  the 
use  of  others,  all  of  the  said  assets,  of  the  value  aforesaid, 
and  in  violation  of  said  agreement,  and  of  the  appellee's 
rights,  had  failed  and  refused  to  apply  the  same  to  the  pay- 
ment  of  said  outstanding  liabilities,  leaving  a  large  portion 
thereof  unpaid ;  that,  by  reason  thereof,  the  appellee  had 
been  compelled  to  advance,  and  had  advanced  and  paid,  out 
of  his  own  individual  funds,  on  said  outstanding  indebted* 
ness  of  the  firm,  that  might  and  ought  to  have  been  paid 
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by  the  appellant  out  of  the  said  partnership  assets  so  in 
his  hands,  certain  specified  sums  amounting  in  the  aggre- 
gate to  $307.65,  which  remained  unpaid  to  appellee ;  thai 
all  the  indebtedness  of  said  firm  had  been  fully  paid  and 
satisfied,  and  that  there  were  no  outstanding  debts  or  unset- 
tled liabilities  against  said  firm  ;  and  that  the  appellant  re- 
fused to  account  to  the  appellee  for  the  assets  of  said  firm, 
placed  in  his  hands  as  aforesaid,  over  and  in  excess  of  the 
firm's  liabilities,  or  .to  repay  the  appellee  the  aforesaid  sum 
so  advanced  by  him  to  pay  said  liabilities,  to  his  damage  in 
the  sum  of  $500,  for  which  he  demanded  judgment. 

The  appellant's  counsel  objects,  in  argument,  to  the  suf- 
ficiency of  the  appellee's  complaint,  '^because  it  does  not 
allege  a  demand  before  suit,  by  appellee  of  appellant,  for 
an  accounting  together  and  payment  to  appellee  of  the 
amount  due  him,  if  any,  from  appellant."  We  are  of  the 
opinion,  however,  that,  under  the  allegations  of  the  com- 
plaint, a  demand  before  suit  brought,  for  an  accounting  to- 
gether and  payment  of  the  kmount  due,  was  not  necessary 
to  the  maintenance  of  the  action,  and  that,  for  this  reason^ 
it  was  not  necessary  to  the  validity  or  sufficiency  of  the  com* 
plaint  that  it  should  contain  an  averment  of  any  such  de- 
mand. We  have  given  a  full  summary  of  the  allegations  of 
the  complaint,  and  it  will  be  seen  therefrom  that  the  appel- 
lee averred,  in  clear  and  positive  terms,  that,  at  the  time  of 
the  dissolution  of  the  firm,  there  was  a  full  and  final  settle- 
ment and  adjustment  of  all  the  business  of  said  firm  by  and 
between  him  and  the  appellant,  except  as  to  certain  out- 
standing liabilities  and  certain  specified  assets  of  said  firm  ; 
that  the  aggregate  value  of  said  assets  exceeded  the  amount 
of  said  liabilities  in  the  sum  of  $344.55  ;  that,  by  an  agree- 
ment then  made  between  the  said  parties,  all  the  said  assets 
were  turned  over  to  and  received  by  the  appellant,  to  be  by 
him  collected  and  applied  to  the  payment  of  said  liabilities^ 

which  he,  in  consideration  of  the  premises,  agreed  and  un- 
Vol.  74. 
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dertook  to  do ;  and  that  he,  the  appellant,  had  collected  all 
the  said  assets,  and  had  converted  the  same  to  his  own  use 
and  the  use  of  others,  and,  in  violation  of  his  agreement 
and  of  the  appellee's  rights,  had  failed  and  refused  to  apply 
the  same  to  the  payment  of  said  liabilities,  etc.  It  will  be 
seen  that,  in  and  by  these  allegations,  the  appellant  was  ex- 
pressly charged  with  the  conversion  of  the  money,  received 
by  him  for  a  specific  purpose,  to  his  own  use  and  the  use  of 
others.  The  rule  of  pleading  is  well  settled  by  the  decisions 
of  this  court,  that  where,  as  in  this  case,  an  actual  conversion 
of  the  money  sued  for  has  been  alleged  in  the  complaint,  it 
is  wholly  unnecessary  to  aver  therein  a  demand  made  before 
the  commencement  of  the  suit.  liobinson  v.  Skipworth^  23 
Ind.  311;  Ferguson  v.  Dunn's  Adm'Vy  28  Ind.  58;  The 
Jeffersonville^  etc.^  R.  R.  Co,  v.  Gent^  35  Ind.  39  ;  Nelson 
V.  Corwin^  59  Ind.  489  ;  Proctor  v.  Cole^  66  Ind.  576 ; 
Bungery.  Roddy ^  70  Ind.  26. 

It  was  also  alleged  in  the  complaint,  that  the  appellant 
refused  to  account  to  the  appellee  for  the  assets  of  the  firm, 
placed  in  his  hands,  in  excess  of  the  firm's  liabilities,  etc. 
It  seems  to  us,  that  a  demand  for  an  accounting,  before  suit 
brought,  is  necessarily  implied  in  and  by  this  allegation ; 
for  there  could  be  no  refusal  to  account  by  the  appellant, 
without  a  demand  for  an  accounting  previously  made  by  the 
appellee.  If  the  allegation  was  not  sufficiently  certain,  in 
regard  to  the  demand  for  an  accounting,  the  appellant's  rem- 
edy was  a  motion  to  make  more  specific,  and  not  a  demur- 
rer for  the  want  of  facts  ;  for,  when  the  appellant  admitted, 
as  he  did  by  his  demurrer,  that  he  had  refused  to  account 
to  the  appellee,  he  also  admitted  by  necessary  implication, 
that  the  appellee  had  demanded  of  him  the  accounting  which 
he  had  refused. 

Our  conclusion  is,  that  the  appellee's  complaint  was  suf- 
ficient, and  that  the  appellant's  demurrer  thereto,  for  the 
want  of  facts,  was  correctlv  overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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No.  7915. 

HosBROOK  V.  Schooley,  Administrator,  et  al. 

Tax  Title.— 7n<er«s«  on  Taxes  Paid  by  Holder.^The  holder  of  an  invalid 
tax  title  to  land  sold  for  taxes  is  entitled  to  twenty-flve  per  cent,  inter- 
est per  annum  on  tlie  amount  of  taxes  paid  by  him  on  such  land,  under 
section  257  of  the  act  relating  to  the  assessment  ol  taxes,  1  R.  S.  1876, 
p.  72. 

From  the  Marion  Circuit  Court. 
L .  Barbour 9  for  appellant. 

Best,  C. — Thomas  Schooley,  one  of  the  appellees,  as 
administrator  of  the  estate  of  Joseph  A.  Yancey,  deceased, 
brought  this  suit  against  his  co-appellees,  as  heirs  of  the  de- 
cedent, to  obtain  an  order  to  sell  the  real  estate  described  in 
his  complaint,  for  the  payment  of  the  decedent's  debts,  and 
against  the  appellant  because  he  claimed  a  lien  upon,  or  an 
interest  in,  said  realty.  The  appellant  appeared  and  filed  a 
•cross  complaint,  in  which  he  claimed  title  to  said  land  through 
a  tax  deed  made  August  28th,  1877.  Issues  were  formed, 
submitted  to  the  court,  and  a  finding  made  that  the  appellee 
Schooley  was  entitled  to  an  order  to  sell  the  land,  as  against 
all  the  other  parties ;  that  appellant's  title  was  invalid,  but 
that  he  was  entitled  to  the  sum  of  $654tVV>  to  be  first  paid 
out  of  the  proceeds  of  said  sale.  The  appellant  moved  for 
a  new  trial,  because  the  amount  assessed  in  his  favor  was 
too  small ;  but  the  court  overruled  his  motion,  and  he  re- 
served an  exception.  Final  judgment,  from  which  he  ap- 
peals, and  assigns  as  error  the  ruling  of  the  court  in  refus- 
ing to  sustain  his  motion  for  a  new  trial. 

The  only  question  in  the  case  is  as  to  the  amount  of  in- 
terest appellant  should  have  been  allowed.  The  evidence  is 
in  the  record,  and  shows  that  interest  was  computed  upon 
the  amount  of  taxes  paid  by  him  upon  the  land  at  the  rate 
of  six,  instead  of  twenty-five,  per  centum  per  annum.  The 
case  made,  as  it  seems  to  us,  presents  the  same  question  that 
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was  decided  by  this  court  in  Flinn  v.  Parsons^  60  Ind.  573^ 
and  in  Duke  v.  Brown^  65  Ind.  25,  in  each  of  which  it  was. 
held  that  the  purchaser  was  entitled  to  interest  at  the  rate 
of  twenty-five  per  cent,  per  annum.  The  ruling  in  the  case 
below  was  made  after  the  above  cases  were  decided,  and  we- 
have  been  somewhat  apprehensive  that  some  reason  existed 
why  the  rule  therein  announced  was  not  applicable  to  this^ 
case  ;  but,  unaided  by  the  appellee,  who  has  not  filed  a  brief  ^ 
we  have  been  unable  to  discover  any,  and  therefore  conclude- 
that  the  court  erred  in  not  allowing  interest  at  the  greater 
rate. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things, 
reversed,  at  the  costs  of  the  appellee  Schooley ;  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 


"^^ 


No.  9293. 

Sumner  v.  The  State. 

Criminal  Law. —  Oaming  Table,^  Indictment,—  Evidence.—  Variance.-^ 
Under  an  indictment  charging  the  defendant  with  keeping  and  exliib- 
iting  a  pool  table  for  tlie  purposes  of  gaming,  evidence  that  he  Icept  a. 
billiard  table  and  not  a  pool  table  is  a  fatal  variance. 

Same.— iS^atute  Construed,— Etfidence.— The  clause,  **for  the  pnrpose  of 
wagering,'*  in  section  74, 2  R.  S.  1876,  p.  480,  making  it  a  misdemeanor 
for  one  to  keep  a  gaming  table,  means  **for  the  purpose  of"  (himself) 
^*wagering,'*  and  not  for  the  purpose  of  permitting  others  to  wager 
thereon ;  and  where,  in  a  prosecution  under  said  section,  the  evidence* 
fails  to  show  that  the  defendant  kept  or  exhibited  tlie  table  for  the  piv* 
pose  of  wagering  thereon,  or  that  ho  ever  did  wager  thereon,  though 
he  permitted  others  to  do  so,  it  is  insufficient  to  warrant  a  conviction. 

Same.— A  criminal  statute  will  not  be  extended  by  construction  beyond 
what  its  terms  fairly  import. 
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From  the  Greene  Circuit  Court. 

JE.  E.  Rose  aivi  E.  Shorty  for  appellant. 
D.  P,  Baldwhiy  Attorney  General,  8.  O,  Pickens^  Pros- 
>ecuting  Attorney,  and  W.  W.  Thoamtony  for  the  State. 

WoRDEN,  J. — An  indictment  was  found  against  the  appel- 
lant in  the  court  below,  charging  that  "at  said  county  of 
Greene,  on  the  15th  day  of  January,  1880,  and  on  divers 
other  days  and  times  between  that  day  arid  the  day  of  mak- 
ing this  presentment,  one  William  Sumner  was  unlawfully 
.the  keeper  a«d  exhibitor  of,  and  did  then  and  there  unlaw- 
fully keep  and  exhibit,  a  certain  gaming  table,  commonly 
.known  as  a  pool  table,  for  the  purpose  of  wagering  articles 
jof  value  upon  the  result  of  games  played  thereon,  contrary," 
'etc.  On  trial  of  the  cause,  the  defendant  was  convicted  and 
fined,  a  motion  made  by  him  for  a  new  trial  having  been 
voverruled. 

The  evidence  is  in  the  record,  from  which  it  appeared  that 
the  defendant  kept  a  billiard  table,  but  none  that  he  kept  a 
pool  table.  The  variance  would  seem  to  have  been  fatal. 
JBarteiider  y .  Tlie  State^  51  Ind.  73;  Squierv.  The  States 
€6  Ind.  317,  604. 

But  there  is  another  and  more  substantial  point,  in  respect 
to  which  the  evidence  was  radically  defective.  To  say  the 
most  of  the  evidence  favorable  to  the  State,  it  tended  to 
show  that  the  appellant  kept  a  billiard  table  on  which  he 
.suffered  third  persons  to  play  billiards,  they  paying  him  for 
the  use  of  the  table,  the  loser  of  the  game  sometimes  paying 
for  the  use  of  the  table.  Whether  or  not  the  persons  thus 
playing,  with  an  understanding  that  the  loser  of  the  game 
should  pay  for  the  use  of  the  table,  were  gambling,  is  a 
question  which, we  need  not  decide,  and  one  upon  which  the 
authorities  are  not  uniform.  See  some  authorities  upon  this 
jpoint  collected  in  the  case  of  Carr  v.  Hie  States  50  Ind. 
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178,  181.    The  indictment  in  the  present  case  is  based  upon? 
the  following  statutory  provision  : 

"Every  person  who  shall  be  the  keeper  or  exhibitor  of 
any  gaming  table,  roulette,  shuffle-boards,  faro  bank,  nine- 
pin  alley,  or  billiard  table,  or  any  other  gaming  apparatus, 
for  the  purpose  of  wagering  any  article  of  value  therein, 
shall  be  fined  not  exceeding  one  thousand  dollars,  to  which 
may  be  added  imprisonment  not  exceeding  six  months.'* 
2  R.  S.  1876,  p.  480,  sec.  74. 

The  person  guilty  under  the  above  provision  must  have 
kept  or  exhibited  the  gaming  apparatus  *'for  the  purpose  of 
wagering,"  etc.  This  language  clearly  means,  *'for  the  pur- 
pose of"  (himself)  *'wagering,"  and  not  for  the  purpose  of 
permitting  others  to  wager  thereon.  A  criminal  statute  will 
not  be  extended  by  construction  beyond  what  its  ternis  fairly 
import. 

The  evidence  entirely  fails  to  show  that  the  appellant  kept 
or  exhibited  the  table  for  the  purpose  of  wagering  thereon^ 
or  that  he  ever  did  wager  thereon,  though  he  may  have  per- 
mitted others  to  do  so. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  anew  trial. 


■>»• 
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74      54 

140  298  Practice. —  Exception. —  WTien  Taken. —  Becord,  —  Section  343,  2  R.  S^ 
1876,  p.  176,  imperatively  requires  an  exception  to  the  decision  of  the* 
court  to  be  taken  at  the  time  it  is  made,  although  time  may  be  givea 
to  reduce  the  exception  to  writing? ;  and,  where  the  record  entry  on  ap^- 
peal  shows  an  exception  at  one  term  to  a  ruling  at  a  former  term,  no 
available  question  is  reserved  thereby.  ^ 
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From  the  Vanderburgh  Superior  Court. 

H.  A.  Hill 9  for  appellants. 

C.  Denby,  D.  B.  Kumler,  P.  W.  Cook  and  H.  V.  Bevr^ 
nighofj  for  appellees. 

Elliott,  J. — On  the  eighteenth  day  of  the  January  term, 
1878,  of  the  Superior  Couit  of  Vanderburgh  county,  a  de* 
.murrer  was  sustained  to  appellants'  complaint,  and  leave  to 
amend  was  granted.  At  the  next  term  of  said  court  the 
following  proceedings  were  had ;  "Now  come  the  plaintiffs, 
by  Robert  A.  Hill,  their  attorney,  and  withdraws  his  motion 
for  leave  to  amend  their  complaint,  and  enters  his  excep- 
tions to  the  ruling  of  the  court  on  the  demurrer  to  the  com- 
plaint heretofore  rendered  herein."  We  have  copied  liter- 
ally from  the  record,  and,  although  the  entry  is  a  very 
clumsy. one,  we  think  that  the  exception  entered  may  be 
fairly  said  to  be  that  of  the  appellants,  and  not  of  Robert  A. 
Hill,  their  attorney.  The  language,  if  literally  interpreted, 
would  mean  that  the  exception  was  that  of  the  attorney,  and 
not  that  of  the  appellants. 

It  is  insisted  by  appellees  that  there  was  no  exception 
taken  at  the  time  to  the  ruling  on  the  demurrer,  and  that 
there  is,  therefore,  no  question  so  reserved  as  to  be  availa- 
ble upon  appeal.  The  language  contained  in  the  extract  made 
from  the  record,  '*and  enters  his  exceptions  to  the  ruling  of 
the  court,  on  the  demurrer  to  the  complaint  heretofore  ren- 
dered herein,"  shows,  not  an  exception  taken  at  the  time  the 
ruling  was  made,  but  an  exception  to  a  ruling  made  at  a  for- 
mer term.  It  is  impossible,  without  Violating  all  rules  of  con- 
struction, to  attach  any  other  meaning  to  the  words  quoted ; 
they  refer  not  to  the  present,  but  to  the  past.  The  code  im- 
peratively requires  that  the  exception  shall  be  taken  at  the 
time.  The  343d  section  provides  that  *'The  party  objecting 
to  the  decision  must  except  at  the  time  the  decision  is  made." 
The  provisions  of  the  statute  upon  the  subject  are  unusually 
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explicit.  The  exception  must  be  taken  ^^at  the  time  the  de- 
cision is  made ;  but  time  may  be  given  to  reduce  the  excep- 
tion to  writing."  There  is  a  very  material  difference  between 
the  act  of  excepting,  and  the  act  of  putting  the  exception  in 
writing.  Time  may  be  allowed  for  the  latter,  but  not  for  the 
former.  The  power  given  the  court  is  to  allow  time  to  put 
the  exception  in  form,  not  to  grant  time  for  the  interposition 
of  the  exception  itself. 

The  judgment  must  be  afBrmed. 

Opinion  liled  at  the  November  term,  1880. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1881. 


'♦•♦ 
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150  101 1  Lockwood  et  al.  v.  Dills,  Administrator. 

Judgment.— 2Van«cr(pt.—-4dm<wion.—^r«fence.— The  admission  on  the 
trial  of  a  cause,  that  a  transcript  of  a  judgment  offered  in  evidence 
is  valid,  is  not  an  admission  that  the  judgment  of  >vhich  it  is  a  copy  is 
also  valid. 

Practice.— <Si)€ctoZ  Finding,— Exception.— An  exception  to  the  conclu- 
sions of  law  hy  the  court  upon  a  special  finding  of  facts  is  an  admission 
that  the  facts  are  correctly  found. 

Same. — Neto  Trial,— It  the  court  finds  the  facts  contrary  to  the  evidence, 
whether  hy  admission  or  otherwise,  the  remedy  is  by  a  motion  for  a 
new  trial,  and  not  by  an  exception  to  the  conclusions  of  law  on  such 
finding. 

Replevin  Bail,— Invalid  Entry,— 'Writing  an  undertaking  of  replevin 
bail  upon  a  separate  piece  of  paper,  and  attaching  it  to  the  page  of 
the  docket  of  a  justice  of  the  peace,  on  which  the  judgment  appears, 
by  pinning  it  thereto,  is  not  ^'entering''  it  upon  such  docket  within  the 
meaning  of  section  84,  2  R.  8. 1876,  p.  632,  and  such  undertaking  is 
therefore  invalid  as  a  recognizance  of  replevin  bail. 

From  the  DeKalb  Circuit  Court. 

P.  J.  Lockwood f  W.  L.  Penfield  and  C.  E.  Umarmel,  for 
appellants. 

J.  E.  liosCi  E.  £>.  Hartman  and  W.  U.  Dills,  for  appellee. 
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Best,  C. — ^The  appellee  brought  this  suit,  as  administrator 
of  the  estate  of  John  Whittington,  deceased,  against  John  J. 
Whittington,  the  only  son  of  said  decedent,  to  obtain  an  order 
to  sell  lot  No.  six  (6),  in  Auburn  Junction,  DeKalb  county, 
Indiana,  of  which  said  decedent  died  seized,  for  the  payment 
of  his  debts,  and  against  the  appellants  to  enjoin  them  from 
selling  said  lot  upon  an  execution  then  in  the  hands  of  Au- 
gustus S.  Leas,  as  sheriff,  in  favor  of  Alonzo  Lockwood,  his 
co-appellant. 

John  J.  Whittington  appeared,  and  consented  to  an  order 
for  the  sale  of  the  lot.  Appellants  demurred  to  the  com- 
plaint for  want  of  facts,  which  was  overruled,  and  they  ex- 
cepted. They  then  filed  an  answer  in  denial.  The  issue  was 
submitted  to  the  court  for  trial,  with  a  request  by  appellants 
that  the  court  find  the  facts  specially,  and  state  its  conclu- 
sions of  law  thereon.  This  was  done,  and  the  appellants  ex- 
cepted to  the  conclusions  of  law.  Final  judgment  was  ren- 
4]ered  for  appellee,  from  which  the  appellants  appeal  and 
assign  as  error  that  the  court  erred  in  its  conclusions  of  law 
upon  the  facts  found.  Other  errors  are  assigned,  but  as  this 
one  presents  the  only  questions  argued  by  appellants,  the 
others  will  not  be  noticed. 

The  facts  as  found  are  briefly  these :  That  on  November 
22d,  1876,  Alonzo  Lockwood  recovered  a  judgment  against 
one  Nathan  Tamey  for  $86.63,  before  John  S.  Barnes,  a  jus- 
tice of  the  peace  of  DeKalb  county,  Indiana ;  that,  on  said 
day  the  decedent  wrote  upon  a  piece  of  paper  the  usual  un- 
dertaking for  the  stay  of  an  execution  upon  said  judgment, 
signed  the  same,  which  was  attested  by  said  justice  upon  said 
paper,  and  then  by  said  justice  attached  to  his  docket,  by 
pinning  it  to  and  across  the  face  of  the  leaf  upon  which  said 
judgment  was  entered,  and  not  otherwise  ;  that  at  the  time 
said  undertaking  was  written,  the  whole  of  the  page  of  said 
docket  upon  which  it  was  attached  was  filled  with  the  entry 
of  said  judgment,  but  there  was   sufficient  room   on  the 
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margin  of  said  leaf,  and  at  least  twenty  lines  on  the  next 
page,  immediately  after  the  entry  of  said  judgment,  upon 
which  said  undertaking  could  have  been  Written  ;  that  on  the 
20th  day  of  December,  1877,  said  Alonzo  Lockwood  caused 
a  transcript  of  said  judgment  and  of  said  undertaking  to  be 
tiled  in  the  clerk's  ofl5cc  of  said  county,  which  was  duly  en- 
tered in  the  proper  order-book,  and  the  judgment  docketed 
on  the  judgment  docket ;  that  on  the  20th  of  January,  1879,. 
said  Alonzo  Lockwood  procured  from  said  John  S.  Barnes  a 
certificate  that  an  execution,  issued  upon  said  judgment,  had 
been  returned  unsatisfied,  and  filed  the  same  in  said  clerk'& 
office ;  that  said  Barnes,  when  he  made  said  certificate,  was 
not  an  acting  justice  of  the  peace,  his  term  of  office  having- 
expired  the  24th  of  the  preceding  October ;  that  on  the  28th 
day  of  March,  1879,  the  clerk  of  said  county  issued  an  exe- 
cution upon  said  judgment,  and  delivered  it  to  Augustus  S. 
Leas,  sheriff,  who  levied  upon  said  lot,  and  advertised  to* 
sell  it  upon  the  3d  of  May,  1879  ;  that  on  the  11th  of  April, 
1879,  said  decedent  died  intestate,  seized  of  said  lot,  leaving- 
said  John  J.  Whittington  his  only  heir ;  that  on  April  28th,. 
1879,  the  appellee  was  duly  appointed  administrator  of  said 
estate  ;  that  the  personalty  was  insufficient  to  pay  the  debt* 
of  said  decedent,  and  that  said  Tarncy  never  had  any  inter- 
est in  said  lot.  The  court  further  found  ''that  it  is  admitted 
by  the  parties  that  said  transcript  is  in  all  respects  confonn- 
able  to  law,  and  valid,  unless  it  is  rendered  invalid  by  the 
form  of  the  certificate  attached  thereto,"  which  certificate  is. 
set  out  in  the  finding:. 

The  court  adjudged  said  undertaking  to  be  illegal  and 
void,  enjoined  appellants  from  selling  said  lot  upon  said  ex- 
ecution, and  from  attempting  to  enforce  said  judgment  as  a 
lien  upon  said  lot. 

Appellants,  in  their  brief,  concede  that  said  execution  was 
void,  but  complain  of  that  part  of  the  judgment  which  per- 
petually enjoins  them  from  attempting  to  enforce  said  judg- 
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mcnt  as  a  lien  upon  said  lot,  and,  in  support  of  their  posi- 
tion, insist,  lirst,  that  the  admission  that  the  transcript  waa 
valid  was  equivalent  to  finding  that  said  judgment  was  a 
lien  on  said  lot ;  and,  second,  that  said  undertaking  was  a 
valid  recognizance  of  replevin  bail.  We  do  not  concur  with 
them  in  either  position.  An  admission  that  the  transcript 
was  valid  could  not  mean  more  than  that  it  was  correct.  It 
could  not  mean  that  the  transcript  was  not  only  correct,  but 
that  the  judgment,  of  which  it  was  a  copy,  was  also  valid*. 
A  transcript  of  a  void  judgment  properly  certified  is  a  valid 
transcript.  If  the  certificate  was  suflScient,  the  admission 
added  nothing  to  its  validity  ;  if  not,  the  admission  supplied 
its  ])lace.  It  may  also  have  excused  its  production  upon  the 
trial ;  but,  whether  produced  or  its  absence  supplied  by  the 
admission,  it  would  only  have  been  evidence  of  the  validity 
of  the  undertaking  in  question.  With  both,  the  appellee 
could  still  have  disputed  its  validity.  Remington  y.  Henry y 
6  Blackf .  63. 

Again,  if  the  admission  was  sufficient  to  establish  the  fact 
that  the  judgment  was  a  lien  on  the  lot,  and  the  court  should 
have  so  found,  yet,  as  it  did  not,  the  appellants  can  not  pre- 
sent that  question  by  an  exception  to  the  conclusion  of  law 
by  the  court.  Such  an  exception  is  an  admission  that  the 
facts  are  correctly  found.  Cruzan  v.  /Smithy  41  Ind.  288  ; 
Robinson  v.  Snyder ^  post ,  p.  110. 

If  the  court  found  the  facts  contrary  to  the  evidence ^ 
whether  by  admission  or  otherwise,  the  remedy  was  by  a 
motion  for  a  new  trial,  anjl  not  by  an  exception  to  the  con- 
clusions of  law  by  the  court.    Buskirk's  Practice,  p.  206. 

The  statute  provides  that  the  judgment  defendant  may 
have  stay  of  execution  by  entering  replevin  bail  on  the  docket 
of  the  justice.     2  R.  S.  1876,  p.  632,  sec.  84. 

It  is  by  statute  alone  that  judgments  can  be  replevied,  and 
the  mode  of  doing  it,  as  prescribed  by  the  statute,  must  be 
observed,  to  make  it  valid.     Lowe  v.  Blair^  6  Blackf.  282* 
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The  mode  prescribed  by  the  statute  is  by  "entering"  it  on 
the  docket;  and  this  court,  in  McCormick  v.  Cassell^  16 
Ind.  408,  a  case  where  an  undertaking  of  replevin  bail  had 
Jt>een  entered  upon  the  back  of  an  execution  held  by  a  con- 
stable, among  other  reasons  given  for  its  invalidity,  said  it 
was  "not  valid  as  a  recognizance  of  replevin  bail,  because 
not  entered  on  the  docket  of  the  justice." 

"Entering"  on  the  docket  of  the  justice  is  to  write  the 
undertaking  upon  the  docket  as  other  judgments  are  written 
upon,  or  recorded  in,  such  docket.  To  write  the  undeilak- 
ing  upon  a  separate  piece  of  paper  and  attach  it  to  the  docket, 
•by  pinning  it  thereto,  is  not  "entering"  it  upon  the  docket, 
within  the  meaning  of  the  statute,  and  therefore  the  under- 
taking was  not  valid  as  a  recognizance  of  replevin  bail. 

For  these  reasons,  we  think  the  court  did  not  err  in  its 
conclusions  of  law. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  is  hereby,  in  all  things 
.affirmed,  at  the  costs  of  the  appellants. 


No.  9172. 

Garfield  v.  The  State. 

<}riminal  1, aw. ^Jnatruction.—Beasonable  DoubU—An  fnstractton,  that 
the  jury  ehould  be  so  convinced  by  the  evidence,  that,  as  prudent  men, 
they  would  feel  safe  to  act  upon  such  conviction  in  matters  of  the  high- 
est concern  to  their  own  dearest  and  most  important  interests,  under 
circumstances  where  there  was  no  compulsion  or  coercion  upon  them 
to  act  at  all,  is  not  an  essential  departure  from  the  doctrine  of  reason- 
able doubt  as  laid  down  in  Bradley  v.  The  StaU,  31  Ind.  492. 

:Sawir.^ Teachings  of  Experience,  — An  instruction,  that  "It  is  not  un- 
common for  different  witnesses  of  the  same  conversation  to  g^ve  pre- 
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cisely  opposite  accounts  of  it,^*  etc.,  does  not  contain  a  propositionr 
of  law,  but  only  declarations  of  supposed  facts  which  must  be  left  to  the- 
jury,  in  the  light  of  their  experience. 

Same. — Bannleaa  Error. — It  is  no  cause  for  complaint  that  such  an  in- 
struction  has  been  refused  when  the  grounds  for  distrusting  and  doubt- 
ing testimony  have  been  fully  and  clearly  stated  in  other  instructions 
given  at  the  defendant's  request. 

Same. — Doubts  not  Equivalent. — It  was  not  error  to  refuse  to  instruct  the 
jury  that  they  must  acquit  the  defendant,  if  they  had  a  reasonable 
doubt  as  to  whether  he  left  B.  on  the  1st  of  December,  and  was  present 
at  the  house  of  S.  B.  on  the  moraing  of  the  2d  of  December,  1879.  The* 
court*  could  not  say  as  matter  of  law,  that  a  doubt  whether  the  defend- 
ant left  B.  on  December  1st  was  equivalent  to  a  doubt  whether  he  was 
present  at  the  time  and  place  of  the  offence. 

Larceny. — Bank  BUla  and  Money,— Personal  Goods.— Under  section  24^ 
2  R.  S.  1876,  p.  435,  the  phrase  ^'goods  and  chattels,'^  in  an  indictment^ 
means  ''personal  goods, of  which  larceny  may  be  committed,^*  and  in* 
eludes  '^bault  bills  and  mone3'.^* 

From  the  DeKalb  Circuit  Court. 

J.  Morris  and  W.  L,  Penfield^  for  appellant. 
D.  P.  BaldunUy  Attorney  General,  G.  B.  Adams ^  Prose- 
cuting  Attorney,  and  W.  W,  Tliomton^  for  the  State. 

Woods,  J. — ^The  appellant  was  arraigned  upon  the  third,^ 
fourth  and  fifth  counts  of  the  indictment  against  him,  and, 
on  a  trial  by  jury,  was  found  guilty  of  burglary,  as  charged 
in  the  third  count,  and  was  sentenced,  in  accordance  with 
the  verdict,  to  imprisonment  in  the  state-prison  for  the  pe- 
riod of  ten  years. 

Exception  was  saved  to  the  overruling  of  the  motion  to 
quash,  and  en'or  has  been  assigned  on  the  ruling,  but  coun- 
sel have  pointed  out  no  objection  to  the  count  on  which  the 
conviction  was  had.     It  is  needless  to  give  a  copy  of  it. 

The  questions  discussed  by  counsel,  and  on  which  counsel 
for  the  appellant  rely  for  a  reversal  of  the  judgment,  arise 
out  of  the  overruling  of  the  motion  for  a  new  trial,  and  re- 
late mainly  to  the  giving  and  refusing  of  instructions. 

The  last  instruction  given  was  prepared  by  the  court  of 
its  own  motion,  and  was  as  follows : 
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<'The  rule  of  law  touching  reasonable  doubts  is  a  practical 
rule  for  the  guidance  of  practical  men  when  engaged  in  the 
:solemn  duty  of  assisting  in  the  administration  of  justice.  It 
is  not  therefore  a  rule  about  which  there  is  anything  whim- 
sical or  chimerical.  It  is  not  a  mere  possibility  of  error  or 
mistake  that  constitutes  such  reasonable  doubt.  Despite 
every  precaution  that  may  be  taken  to  prevent  it,  there  may 
be,  in  all  matters  pertaining  to  human  affairs,  a  mere  possi- 
bility of  error.  If,  then,  you  are  so  convinced  by  the  evi- 
dence, of  whatever  class  it  may  be,  and  considering  all  the 
facts  and  circumstances  in  evidence  as  a  whole,  of  the  guilt 
of  the  defendant,  that  as  prudent  men  you  would  feel  safe 
to  act  upon  such  conviction  in  matters  of  the  highest  con- 
cern and  importance  to  your  own  dearest  and  most  impor- 
tant interests,under  circumstances  where  there  was  no  com- 
pulsion or  coercion  upon  you  to  act  at  all,  then  you  will 
have  attained  such  degree  of  certainty  as  excludes  reasona- 
ble doubt  and  authorizes  conviction." 

'*The  appellant  complains  of  this  instruction,  for  the  rear- 
son  that  it  contains  an  inaccurate  and  incomplete  statement 
of  the  law  of  reasonable  doubt  and  conflicts  with  the  state- 
ment of  the  law  on  the  subject,  in  Bradley  v.  The  States  31 
Ind.  492,  which  was  copied  verbatim  into  special  instruction 
^o.  15,  given  at  the  instance  of  the  appellant.  This  general 
instruction  lowered  the  criterion  of  reasonable  doubt  as  set 
forth  in  special  instruction  No.  15.  It  emasculates  the  law 
of  reasonable  doubt  as  laid  down  in  Bradley  v.  T7ie  8tate^ 
and  ever  since  approved."  '*In  the  general  instruction  the 
jury  are  charged  that  if  they  would  feel  safe  to  act  upon  the 
conviction,  etc.  But  in  Bradley  v.  Hie  State  this  court  went 
further,  and  held  that  it  must  induce  such  faith  in  the  truth 
of  the  facts  which  the  evidence  tends  to  establish,  that  a 
prudent  man  might  without  distrust  voluntarily  act  on  their 
assumed  existence;"  and,  extending  their  argument  in  this 
vein,  counsel  insist  that  the  certainty  which  enables  a  pru- 
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dent  raau  <'to  feel  safe  in  acting"  is  greatly  different  from, 
and  inferior  to,  the  degree  of  certainty  which  would  enable 
the  prudent  man  **to  act  voluntarily  and  without  distrust." 

The  case  of  Bradley  v.  The  State  recognizes  both  these 
expressions  as  proper  statements  of  the  law,  and  the  differ- 
ence between  them  is  not  such  as  to  justify  an  interference 
with  the  verdict.  Since  the  promulgation  of  the  opinion  in 
Bradley  v.  The  State^  it  has  become  a  common  practice  in 
criminal  cases  for  the  defendants  to  ask,  and  the  courts  to 
^ve,  instructions  worded  like  those  under  consideration,  but 
it  may  well  be  doubted  whether  they  are  entirely  intelligible 
to  the  minds  of  average  jurors,  and  whether  other  forms  of 
expression  could  not  be  fpund,  which  would  be  equally  ac- 
<jurate  and  much  better  understood  by  the  untrained  men  of 
whom  the  juries  are  ordinarily  composed ;  for  instance,  the 
expression  quoted  from  Burrill,  that  moral  certainty  "is  a 
state  of  impression  produced  by  facts,  in  which  a  reasonable 
mind  feels  a  sort  of  coercion  or  necessity  to  act  in  accord- 
ance with  it ;  the  conclusion  presented  being  one  which  can 
not,  morally  speaking,  be  avoided,  consistently  with  adhe- 
rence to  truth."  Bradley  v.  The  State^  supra;  Burrill  Cir. 
Ev.  199. 

The  appellant  asked  the  following  instruction,  which  t^e 
•court  refused,  namely  : 

"13.  It  is  not  uncommon  for  different  witnesses  of  the 
«ame  conversation  to  give  precisely  opposite  accounts  of  it, 
and  sometimes  a  witness  may  testify  to  statements  as  com- 
ing from  one  party  when  they  actually  came  from  another ; 
and  sometimes,  too,  a  witness,  with  the  best  of  intentions, 
may  repeat  the  declarations  of  a  party  as  having  been  made 
against  himself  when,  in  fact,  the  statement  was  actually 
made  in  his  own  favor." 

In  support  of  this  instruction,  reference  is  made  to  a  note 
to  sec.  200,  vol.  1,  of  Greenleaf's  Evidence.  It  is  not  every 
statement  of  the  law  found  in  a  text-book  or  opinion  of  a 
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judge,  however  well  and  accurately  put,  which  can  properly 
be  embodied  in  an  instruction.  The  processes  of  reasoning 
by  which  a  conclusion  is  reached,  if  well  made,  are  appro- 
priate to  be  found  either  in  text  or  opinion,  but  rarely,  if 
ever,  is  it  proper  to  deliver  such  reasoning  to  a  jury  in  the 
form  of  instructions.  The  instruction  under  consideration 
does  not  contain  a  single  proposition  of  law,  but  only  de- 
clarations of  supposed  facts,  which  common  experience  has. 
perhaps  established  as  true.  The  teachings  of  experience 
on  questions  of  fact  are  not,  however,  doctrines  of  law,, 
which  may  be  announced  as  such  from  the  bench,  nor  yet 
are  they  matters  of  proof  to  be  shown  as  other  facts  in  the- 
case.  They  may  well  enter  into  the  arguments  of  attorneys,, 
one  side  claiming  that  experience  teaches  one  thing,  and  the 
other  side  asserting  another  conclusion,  but  the  jury,  not  the 
judge,  is  the  arbiter  of  such  contentions,  as  of  all  questions 
of  fact.  The  most  that  the  judge  may  do,  under  our  prac- 
tice, which  leaves  questions  of  fact  entirely  to  the  jury,  is  to 
direct  the  attention  of  the  jurors  to  such  propositions  and 
leave  them,  in  the  light  of  their  experience,  to  say  what 
credit  should  be  given  to  any  testimony  on  account  of  its 
alleged  doubtful  character.  As  to  the  instruction  proposed,, 
it  may  well  be  disputed  whether  it  can  be  truly  said  to  be 
**not  uncommon  for  different  witnesses  of  the  same  conver- 
sation  to  give  precisely  opposite  accounts  of  it."  Doubtless, 
it  is  not  uncommon  for  them  to  give  accounts  differing  mor& 
or  less  widely,  amounting  sometimes  to  direct  opposition. 
But,  as  already  said,  these  are  subjects  of  discussion  and  ar- 
gument before  the  jury,  proper  to  be  referred  to  in  the  in- 
structions, but  not  to  be  controlled  thereby. 

But,  aside  from  these  considerations,  the  12th  and  14tb' 
instructions,  given  at  the  appellant's  request,  quite  fully  and 
dearly  stated  to  the  jury  the  grounds  for  distrusting  and 
doubting  the  testimony  m  the  case  concerning  the  alleged' 
declarations  and  admissions  of  the  accused,  and  left  no  cause: 
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for  complaint  on  account  df  the  exclusion  of  No.  13,  even 
if  it  were,  in  all  respects,  proper  to  have  been  given. 

The  following  instruction  was  asked  and  refused :  ♦  •  ♦ 
**You  must  acquit  him  if  j'ou  have  a  reasonable  doubt  as  to 
whether  the  defendant  left  Bryan  on  the  1st  of  December  j 
if  you  have  a  reasonable  doubt  as  to  whether  he  was  present 
at  the  house  of  Solomon  Barney  on  the  morning  of  2d  of 
December,  1879." 

The  court  very  clearly  instructed  the  jury  that  they  should 
acquit  the  defendant  if  there  was  any  doubt  of  his  presence 
at  the  scene  of  the  crime,  and  properly  explained  what  waa 
meant  by  presence ;  and,  conceding  for  the  argument,  as 
counsel  contend,  that  **the  evidence  on  the  part  of  the  State 
shows,  if  it  shows  anything,  that  the  appellant  left  Bryan 
(Ohio?)  on  December  1st,  and  that  the  burglary  was  com- 
mitted on  the  evening  of  that  day,  or  on  the  morning  of  De- 
cember 2d,  it  does  not  follow  that  the  instruction  aske(} 
should  have  been  given.  The  court  could  not  say,  as  mat- 
ter of  law,  that  a  doubt  whether  the  defendant  left  Bryaa 
on  December  1st  was  equivalent  to  a  doubt  whether  he  was 
present  at  the  time  and  place  of  the  offence. 

The  only  other  consideration  urged  upon  our  attention  is, 
that  the  verdict  is  not  sustained  by  the  evidence.  The  third 
count  of  the  indictment,  on  which  the  conviction  was  had, 
charges  the  breaking  ^4nto  the  mansion  house  of  Solomon 
Barney,  then  and  there  situate,with  intent  the  goods  and  chat- 
tels of  Solomon  Barney"  to  steal,  etc.,  and  the  claim  is  that 
the  proof  shows  only  an  intent  to  steal  bank  bills  and  money y 
and  that,  in  the  law,  these  are  not  goods  and  chattels.  We 
think  the  phrase  ''goods  and  chattels,"  as  used,  means  the 
personal  goods  of  said  Solomon  Barney.  By  section  24  of  the 
act  defining  felonies,  2  R.  S.  1876,  p.  435,  it  is  provided, 
**Bond8,  promissory  notes,  bank  notes,  treasury  notes  issued 
by  the  authority  of  the  State  of  Indiana,  canal  scrip,  bills  of 
Vol.  74.-5 
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exchange,  or  other  bills,  orders,  drafts,  checks,"  etc.,  **shaU 
be  considered  as  personal  goods,  of  which  larceny  may  be 
committed." 

We  find  no  error  in  the  record,  and  the  judgment  is 
aflSrmed,  with  costs. 


»•> 


No.  7385. 

Fee  et  al.  v.  The  State,  ex  rel.  Pleasant. 

Apitearance.— JPyw:<ic«.--iS^€rTfc6.— jBecord.--Wbere  the  recoi-d  shows 
neither  a  return  of  service  of  summons  on  a  defendant,  nor  any  appear- 
ance on  his  behalf,  the  entry,  *-come  again  the  parties  by  their  coun- 
«el,"  etc.,  is  not  binding  upon  him. 

Judgment. — Default.— Eecord  of  Service  and  Setum. — Appeal.— Judgment 
by  default  can  not  be  affirmed  on  appeal,  unless  the  recoiti  contains 
ft  transcript  of  the  summons,  and  the  return  of  due  service  thereof;  an 
express  recital  in  the  record,  that  there  was  proof  of  the  Issue  and  due 
eei'vice  of  pi'ocesR,  is  not  sufficient. 

TLEAJ)ivo.—  Quardian*8  Additional  Bond.— Defects  Cured.— A  complaint 
On  a  guardian's  bond  averred  that  it  was  given  us  an  additional  bond 
for  the  sale  of  real  estate,  but  the  bond  merely  recited  that,  *^If  the 
fibovo  bound"^  defendant,  *^who  is  guardian  of  the  person  and  property 
of  certain  wards,  "minor  heirs  of,**  etc.,  "then  the  above  obligation 
is  to  be  void,  else  to  remain  in  fuH  force."" 

Cfeld^  on  demurrer,  that  the  complaint  sufficiently  shows  that  it  was  given 
IIS  an  additional  bond,  and  tiiat,  under  section  790  of  the  code,  it  w^as  a 
good  bon(]^for  that  purpose. 

Heldn  also,  that,  where  defects  of  form  and  recital  nppear  on  the  face  of  a 
bond,  a  more  particular  suggestion  of  such  defects  is  unnecessary. 

^KMF..— Pleading. — Sureties.— Identity  of  Names  and  Persons.— In  such  ac- 
tion, where  the  only  averment  of  the  execution  of  the  bond  is,  tiiat  the 
guaixlian  <*executed  his  bond,^'  and  the  only  showing  that  the  sureties 
joined  in  its  execution  is,  that  the  names  recited  in  the  copy  of  the 
t)ond  filed  with  the  complaint  are  identical  with  the  names  of  the  de- 
fendants, and  the  names  subscribed  thereto  either  identical,  or  differing 
only  in  that  the  christian  names  are  not  given  in  full  but  abbi*eviated 
or  by  initials,  such  complaint  is  insufficient  as  against  such  sureties. 

Same.— General  Denial. — Proo/.— Under  plea  of  general  denial,  the  guar- 
dian in  such  action  could  prove  that  he  had  <*fully  pei-formed  all  the 
conditions  of  said  bond  according  to  the  tenor  and  legal  effect  tiiereof.*' 
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From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  W.  Miers^  for  appellants. 
J.  W.  BusJcirk  and   H.  G.  Duncan^  for  appellee. 

Woods,  J. — Suit  by  the  appellee  against  William  O.  Fee, 
James  Small,  William  H.  Turner  and  Edwin  Bullard,  upon 
a  bond,  of  which  the  following  is  a  copy : 

**We,  Edwin  Bullard,  James  Small,  William  O.  Fee  and 
William  H.  Turner,  are  bound  unto  the  State  of  Indiana,  in 
the  sum  of  five  thousand  dollars,  for  the  payment  of  which 
we  bind  oureelves  jointly  and  severally,  firmly  by  these  pres- 
ents. Sealed  and  dated  this  6th  day  of  December,  1865. 
If  the  above  bound  Edwin  Bullard,  who  is  guardian  of  the 
pei*son  and  property  of  Martha  E.,  John  F.  and  Zachariah 
T.  Pleasant,  minor  heirs  of  John  and  Nancy  Pleasant,  de- 
ceased, then  the  above  obligation  is  to  be  void,  else  to  re- 
main in  full  force. 

i":  (Signed)     "Edwin  Bullard,  [l.  s.] 

i   ^  g'  j  *'James  Small,       [l.  s.] 

iRev.sip!  "Wm.  O.  Fee,         [l.  s.] 
"W.  H.  Turner,     [l.  s.] 

The  complaint  charges  that  said  Bullard  had  been  ap- 
pointed guardian  of  the  relator,  and  as  such  had  * 'procured 
an  order  of  the  Monroe  Court  of  Common  Pleas  to  sell  cer- 
tain real  estate  belonging  to  the  said  relator  and  other  minor 
beii-s  of  John  Pleasant,  deceased,  and  thereupon  executed 
his  bond  in  the  penal  sum  of  five  thousand  dollars,  condi- 
tioned for  the  faithful  discharge  of  the  duties  of  said  trust, 
and  to  faithfully  account  for  the  proceeds  of  said  sale  j" 
and  that,  of  the  proceeds  of  the  sale  made  under  said  order, 
the  said  guardian  had  converted  three  thousand  dollars  to 
his  own  use,  and  had  fniled  to  account  therefor  to  the  re- 
lator, who  had  become  of  lawful  age.  A  copy  of  the  bond 
was  filed  with  and  made  a  part  of  the  complaint. 

The  appellants  Fee  and  Small  have  assigned  as  error  the 
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overruling  of  their  demurrer  to  the  complaint,  for  want  of 
facts  stated  sufficient  to  show  a  good  cause  of  action  against 
them  ;  and  the  appellant  Turner  claims  that  the  judgment 
against  him  is  erroneous  because  rendered  without  the  service 
of  process,  and  without  any  appearance  by  or  for  him. 

The  record  shows  neither  a  return  of  service  of  a  sum- 
mons on  said  Turner,  nor  any  appearance  on  his  behalf.  The 
other  defendants  appeared  by  attorney,  and  filed  demurrers 
and  answers,  and  took  other  steps  in  the  case  ;  and  there  is 
an  entry  in  the  record  of  the  tenor  following:  "Come  again 
the  parties,  by  their  counsel,  and  this  cause,  being  at  issue,, 
is  now  submitted  to  the  court  for  trial,"  etc.  But  this  entry 
is  binding  only  upon  those  for  whom  there  had  been  an  actual 
appearance,  which  must  be  shown  affirmatively  in  some  part 
of  the  record.  A  judgment  by  default,  it  is  well  settled, 
can  not  be  affirmed  on  appeal  unless  the  record  contains  a 
transcript  of  a  summons  and  a  return  of  due  service  thereof ; 
an  express  recital  in  the  record,  that  there  was  proof  of  the 
issue  and  due  service  of  process,  is  not  sufficient ;  and  it 
would  be  intolerable  if  men  could  be  brought  into  the  con- 
clusive and  irreversible  obligation  of  a  judgment  by  force  of 
loose  recitals  of  a  clerk,  such  as  the  one  made  in  this  case,, 
when  in  truth  they  were  neither  present  nor  represented, 
and  had  no  notice  that  the  action  was  pending. 

The  judgment  against  said  Turner  must  therefore  be  re- 
versed. 

In  support  of  the  demurrer  of  Fee  and  Small  to  the  com- 
plaint, it  is  claimed  that  the  bond  sued  on  is  not  an  addi- 
tional bond,  given  on  application  for  an  order  to  sell  real 
estate,  but  is,  and  from  its  terms  and  conditions  can  be 
deemed  to  be,  only  a  general  bond  for  the  faithful  perform- 
ance of  the  duties  of  the  guardianship,  and  therefore  does 
not  create  any  obligation  to  answer  for  the  proceeds  of  the 
sale  of  real  estate. 

In  the  foregoing  statement  we  htxVe  given  literally  so  much 
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•of  the  complaint  as  refers  to  the  bond,  its  execution,  and  the 
purpose  for  which  it  was  made.  We  consider  the  averments 
sufficient  to  show  that  it  was  given  as  the  additional  bond 
which  is  required  by  law  in  cases  of  guardians'  sales  of  real 
-estate.  It  must,  therefore,  under  the  provisions  of  section 
790  of  the  code,  be  held  to  be  a  good  bond  for  the  purpose 
for  which  it  was  executed.  That  section  provides  that 
•**No  official  bond  entered  into  by  any  officer,  nor  any 
bond,  recognizance,  or  written  undertaking  taken  by  any 
officer  in  the  discharge  of  the  duties  of  his  office,  shall  be 
void  for  want  of  form  or  substance,  or  recital,  or  condition, 
nor  the  principal  or  surety  be  discharged  ;  but  the  principal 
and  surety  shall  be  bound  bj*^  such  bond,  recognizance  or 
written  undertaking,  to  the  full  extent  contemplated  by  the 
law  requiring  the  same,  and  the  sureties  to  the  amount  spec- 
ified in  the  bond  or  recognizance.  In  all  actions  on  a  de- 
fective bond,  recognizance  or  written  undertaking,  the  plain- 
;tiff  or  relator  may  suggest  the  defect  in  his  complaint,  and 
recover  to  the  same  extent  as  if  such  bond,  recognizance  or 
written  undertaking  were  perfect  in  all  respects." 

A  bond  taken  or  approved  by  a  Judge  on  the  bench  is 
taken  by  an  officer  in  the  discharge  of  the  duties  of  his  office. 
The  bond  in  suit  is  therefore  within  both  the  letter  and  spirit 
of  this  law.  The  defects  of  form  and  recital  are  apparent  on 
the  face  of  the  instrument,  taken  in  connection  with  the  al- 
leged purpose  for  which  it  was  executed,  and  consequently 
a  more  particular  suggestion  of  the  defects  in  the  complaint 
was  unnecessary.     Buskirk's  Practice,  302. 

A  further  objection  is  made  to  the  complaint  by  these  ap- 
pellants, that  it  does  not  show  that  they  executed  the  bond. 
The  only  averment  on  the  subject  is  that  the  guardian,  Bul- 
lard,  * 'executed  his  bond,"  and  the  only  thing  to  .show  or 
suggest  that  the  other  defendants  had  joined  4n  its  execution 
is  the  fact  that  the  names  recited  in  the  copy  of  the  bond 
filed  with  the  complaint  are  identical  with  the  names  of  the 
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defendants,  and  the  names  subscribed  thereto  are  either  iden- 
tical or  differ  only  in  that  the  christian  names  are  not  given 
in  full,  but  in  abbreviated  form  or  by  initial  letters.  If  the 
sufficiency  of  the  complaint  in  this  respect  had  not  been 
questioned  until  after  the  trial,  we  should  perhaps  be  justi- 
fied in  holding  that  the  defect  was  cured  by  the  verdict,  but 
the  appellants  having  presented  the  question  at  the  earliest 
opportunity  afforded  them  by  the  rules  of  practice,  and  in 
the  appropriate  mode  specifically  provided  by  the  code,  they 
are  entitled  to  a  decision  whether,  by  the  rules  of  pleading,, 
the  complaint  does  state  facts  sufficient  to  constitute  a  cause 
of  action  against  them.  The  rule  is  familiar  and  fundamen- 
tal, that  a  pleading  must  state  facts,  and  it  is  not  sufficient 
to  state  merely  matters  of  evidence  tending  to  show  the  facts 
which  ought  to  be  stated,  unless  the  evidence  is  conclusive 
in  its  nature,  and  even  then  the  better  rule  is  to  aver  the 
fact,  and  not  the  evidence  of  it.  The  copy  of  the  bond  sued 
on  is  a  necessary  part  of  the  complaint,  and  so  the  complaint 
may  be  regarded  as  showing  that  Bullard  gave  a  bond  pur- 
porting to  be  signed  by  the  names  thereto  appearing,  but 
this  is  far  short  of  showing  that  those  names  were  the  names 
of  the  appellants,  or  that  they  were  subscribed  to  the  bond 
by  the  appellants  or  by  their  authority.  Identity  or  similar- 
ity of  names,  in  any  case,  can  be  no  more  than  evidence  of 
identity  of  persons,  and  standing  alone  can  hardly  be  deemed 
to  constitute  prima  facte  proof.  The  demurrer  should  have 
been  sustained. 

As  against  Bullard,  the  complaint  is  unquestionably  good,, 
and  if  his  second  paragraph  of  answer,  to  which  a  demurrer 
was  sustained,  was  good,  no  error  was  committed  of  which 
he  can  avail  himself.  He  had  pleaded  a  general  denial,  under 
which,  if  under  any  plea,  he  could  have  proved  that  he  had 
**fully  performed  all  the  conditions  of  said  bond  according 
to  the  tenor  and  leual  effect  thereof."  This  was  all  there  was 
in  his  special  plea  to  which  the  demurrer  was  sustained. 
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The  judgment  against  the  appellant  Bullard  is  affirmed^ 
with  costs,  but  the  judgment  against  the  appellants  Fee» 
Small  and  Turner,  is  reversed,  with  costs. 


♦•» 


No.  7606. 

Shoemaker  v.  Smith. 

Afpbal. — Interlocutory  Order. ^Assignment  of  Error, — Change  of  Judge* — 
A  refusal  to  change  the  judge  may  be  assigned  as  error  on  appeal 
from  an  order  appointing  a  receiver,  the  rule  that  a  refusal  ta 
change  the  venue  must  be  assigned  as  a  cause,  in  a  motion  for  a  new 
trial,  not  being  applicable  in  such  case. 

Rule  or  Court. — Motion  for  Change  of  Judge,— Cause  for, — A  rule  of 
court,  requiring  an  application  for  a  change  of  judge  to  be  iled 
on  or  before  the  second  day  of  the  term,  can  not  deprive  a  party  ol 
the  right  to  a  change  of  judge,  upon  motion  made  after  the  seconcf 
day  of  the  term,  where  his  affidavit,  properly  setting  forth  a  statutory 
cause,  shows  that  he  did  not  discover  such  cause,  until  the  day  of  the 
making  of  the  motion. 

Pleading.  —  Cross  Complaint. — Partnership, — Beceiver,  —  A  cross  com* 
plaint,  to  withstand  a  demurrer  for  want  of  facts,  must,  like  a  com> 
plaint,  state  facts  sufficient  to  constitute  a  cause  of  action ;  and,  in  aft 
action  by  a  member  of  a  Arm  against  his  partner,  a  cross  complaint 
asking  a  dissolution  and  the  appointment  of  a  receiver,  which  alleged^ 
in  substance,  only  that  the  firm  was  largely  indebted  and  was  not  mak- 
ing money,  showed  no  ground  for  relief. 

From  the  Monroe  Circuit  Court. 

J,  W.  Bmkirkj  H,  C,  Duncan^  C  L.  Taylor^  J.  JEast 
and  C.  F,  McNutt^  for  appellant. 

J,  H.  Louden  and  R.  W.  Miera^  for  appellee. 

Best,  C. — ^The  appellant  commenced  this  suit  against  the 
appellee.  His  complaint  contained  five  paragraphs.  A  de* 
murrer  was  sustained  to  the  fifth,  and  overruled  to  the  others. 
The  first,  second  and  third  averred,  in  various  ways,  8ul>- 
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8tantia1Iy,  these  facts :  That  on  the  1st  day  of  May,  1875, 
the  appellant  and  appellee  entered  into  a  written  agreement, 
a  copy  of  which  is  set  out,  whereby  they  agreed  to  become 
partners  in  the  drug  business,  at  Bloomington,  Indiana ;  that, 
in  pursuance  of  said  agreement,  the  appellant  put  as  capital 
into  said  firm  his  stock  of  drugs,  worth  $8,500  ;  that  he  gave 
it  thenceforward  his  time  and  attention ;  that  he  also  put 
into  said  firm  $2,500  of  his  own  means,  and  otherwise  fully 
performed  his  part  of  said  contract;  that  the  appellee  did 
not  perform  his  part  of  said  contract  in  this,  that  he  only 
put  into  said  firm  $396.15  ;  that  shortly  thereafter  he  with- 
drew from  said  firm  an  equal  amount,  and,  in  addition  thei-e- 
to,  he  has  drawn  from  said  firm  a  sum  in  excess  of  the  prof- 
its of  the  business,  and  has  not  a  dollar  in  said  firm  ;  that, 
relying  upon  the  appellee's  promise  to  furnish  his  proportion 
of  the  capital,  said  firm,  with  a  view  of  increasing  its  facili- 
ties for  doing  business,  expended  $500  in  advertising,  $1,000 
in  buying  wagons,  and  $1,000  in  procuring  a  travelling  sales- 
man ;  that,  by  reason  of  appellee's  failure  to  furnish  said 
capital,  said  firm  was  compelled  to  borrow  an  equal  sum  of 
money,  at  a  high  rate  of  interest,  and  thereby  lost  $1,000 ; 
that  appellee,  although  often  requested,  had  refused  to  pay 
into  said  firm  or  to  pay  appelltint  such  sum  as  would  make 
them  equal ;  that  the  claims  of  said  firm  amount  to  $7,050.59, 
many  of  which  can  not  be  collected  ;  that  its  debts  amount 
to  $4,094.88,  and  that  the  stock  on  hand,  though  larger  than 
when  they  commenced  business,  is  not  so  valuable,  on  ac- 
count of  a  decline  in  prices.  Prayer  that  the  firm  be  dis- 
solved, that  an  accounting  be  had,  and  that  appellant  have 
judgment  for  $8,000. 

In  the  fourth  it  is  averred,  in  addition  to  what  is  alleged 
in  the  other  paragraphs,  that,  by  a  mutual  mistake  of  the 
parties,  the  written  agreement  does  not  contain,  as  it  should 
have  done,  a  stipulaticm  that  each  was  to  furnish  an  equal 
amount  of  capital,  and  to  be  equal  partners,  concluding  with 
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a  prayer  for  a  reformation  of  the  contract,  for  a  dissolution, 
and  for  judgment  for  $8,000.  . 

A  summaiy  of  the  contract  is  as  follows  ^ 

1st.   The  firm  name  shall  be  J.  W.  Shoemaker  &  Co. 

2d.  ^'Each  partner  shall  furnish  the  capital  as  he  conven- 
iently can,  and,  when  required,  the  said  Shoemaker  will  at 
once  put  into  said  business  his  stock  of  drugs,  and  said  Smith 
will  advance  $1,000  immediately.*' 

3d.  Said  Shoemaker  shall  give  his  time,  attention  and 
best  skill  to  the  business  of  said  firm,  and  said  Smith  is  to 
give  his  counsel  and  advice  when  present,  but  not  his  per- 
sonal attention. 

4th.  The  accounts  of  the  parties  shall  be  entered  upon 
the  books,  and  be  subject  to  the  inspection  of  each. 

5th.  Neither  shall  assume  any  liability  in  the  name  of  the 
firm  on  account  of  any  other  person. 

6th.   Each  shall  share  equally  in  the  gains  and  losses. 

7th.  Neither  shall  draw  from  the  firm  more  than  his  share 
of  the  profits. 

8th.  In  case  of  dissolution,  each  shall  share  in  the  assets 
in  proportion  to  the  amount  of  capital  paid  in  by  him. 

9th.  Said  copartnership  shall  continue  five  years,  unless 
sooner  dissolved  by  mutual  consent. 

The  appellee  filed  an  answer  in  denial  and  a  cross  com- 
plaint. In  the  latter  he  aven-ed,  in  substance,  that  he  and 
the  appellant  are  partners  in  the  drug  business,  in  Bloom- 
ington,  Indiana,  under  the  firm  name  of  J.  W.  Shoemaker 
-&  Co. ;  that  a  large  stock  of  drugs,  belonging  to  said  firm, 
is  now  in  their  store  rooms  in  said  city ;  that  said  firm  is 
lar<yely  indebted ;  that  each  of  said  partnei-s  put  into  said 
firm  parts  of  the  capital  stock,  and  that  each  has  withdrawn 
something  therefrom ;  that  said  firm  has  not  been,  and  is 
not  now,  doing  a  profitable  business,  but  this  is  not  because 
of  any  fault  of  the  defendant ;  that  the  facts  respecting  said 
firm  and  its  business  make  this  a  proper  cause  for  a  dissolu- 
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tion  and  an  accounting,  and  the  defendant  joins  the  plaintiff 
in  asking  for  a  dissolution  and  for  an  accounting,  also  for 
the  appointment  of  a  receiver  to  administer  the  assets,  pay 
the  debts,  and  divide  the  surplus,  according  to  the  rights  of 
the  parties. 

.  The  appellee  also  filed  a  verified  application  for  the  ap- 
pointment of  a  receiver,  but,  as  the  conclusion  reached  by  us» 
renders  it  unnecessary  to  set  it  out,  it  is  not  done. 

The  appellant  filed  a  demurrer  to  the  cross  complaint,  for 
want  of  facts.  The  demurrer  was  overruled,  and  he  ex- 
.  cepted.  Thereupon  he  filed  an  answer  in  denial  of  the  cross- 
complaint;  and,  on  February  1st,  1879,  the  twenty^fourth 
day  of  the  term,  he  moved  the  court  for  a  change  of  venue 
from  the  judge,  upon  the  following  affidavit : 

*<The  plaintiff,  John  W.  Shoemaker,  being  duly  sworn,  upon 
his  oath  says,  that  he  can  not  have  a  fair  and  impartial  trial 
of  this  cause  before  the  Honorable  E.  D.  Pearson,  judge  of 
said  court,  before  whom  said  cause  is  pending,  on  account 
of  the  bias  and  prejudice  of  him  the  said  Pearson  ;  that  the 
said  Shoemaker  did  not  discover  the  said  bias  and  prejudice 
of  the  said  Pearson,  until  the  1st  day  of  February,  1879."^ 

This  motion  the  court  overruled,  for  the  reason  that  it 
was  made  too  late,  under  rule  24  of  said  court,  which  is  as 
follows :  ''Application  for  change  of  the  judge  must  be  filed 
on  or  before  the  second  day  of  the  term."  To  which  ruling 
the  appellant,  at  the  time,  excepted. 

Afterwaixl  the  appellant  moved  to  submit  the  issues  for 
trial  to  a  jury  ;  but  the  court  overruled  such  motion,  except 
as  to  the  issue  formed  upon  the  fourth  paragraph  of  the 
complaint,  and  instead  thereof,  on  the  motion  of  the  appel- 
lee, upon  the  pleadings  and  verified  petition,  ordered  a  dis- 
solution of  said  firm,  appointed  a  receiver  and  ordered  him 
to  take  possession  of  the  assets ;  to  appraise  and  advertise 
them  for  sale  in  bulk  after  thirty  days  ;  if  not  thus  sold,  to 
then  sell  in  parcels,  and,  within  the  meantime,  to  continue 
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the  business  without  making  new  additions  to  the  stock ;  to 
collect  the  claims  of  the  firm,  and  to  report  his  doings  from 
tei*m  to  term.  The  court  also  appointed  said  receiver  a  referee 
to  take  evidence  respecting  the  interests  of  said  parties  in 
the  assets  of  said  firm,  with  directions  to  report  at  the  next 
term  ;  and  continued  said  cause.  To  which  orders  of  the 
court,  in  declaring  said  firm  dissolved,  in  appointing  a  re- 
ceiver,  and  in  appointing  a  referee,  the  appellant  severally 
excepted,  for  the  reason  that  the  judge  had  no  jurisdiction 
to  determine  the  matter  in  issue,  and  for  the  reason  that  the 
showing  was  insufficient  to  authorize  the  appointment  of  a 
receiver. 

From  the  order  appointing  a  receiver,  the  appellant  ap- 
peals, and  assigns  various  errors,  among  which  are  the  fol- 
lowing: '*The  court  erred  in  refusing  to  change  the  venue,, 
in  overruling  the  demurrer  to  the  cross  complaint,  and  ia 
appointing  a  receiver." 

The  appellee  insists  that  the  refusal  of  the  court  to  change 
the  venue  can  not  be  considered  on  an  appeal  from  an  order 
appointing  a  receiver ;  but  we  think  otherwise.  The  i-efusal 
of  the  court  to  change  the  venue  is  gi-ound  for  a  new  trial, 
and,  after  final  judgment,  can  not  be  considered  on  appeal,, 
unless  it  is  assigned  as  a  reason  therefor.  Hcyi^ion  v.  Wihoriy 
25  Ind.  316.  This  is  because  the  error  may  thus  be  cor- 
rected, and  a  failure  to  ask  for  a  new  trial  for  such  cause  i» 
a  waiver  of  it.  Kent  v.  Lawson,  12  Ind.  675 ;  Butler  v. 
Edgei^ton^  15  Ind.  15. 

A  party,  however,  does  not  waive  an  objection  which  he 
has  had  no  opportunity  of  making ;  and,  therefore,  this  rule 
does  not  apply  on  an  appeal  from  an  order  appointing  a  re- 
ceiver, as  the  law,  in  such  proceeding,  makes  no  provision 
for  a  new  trial.  Indeed,  strictly  speaking,  there  has  been 
no  trial,  and  therefore  can  not  be  a  new  trial  upon  such  ap- 
peal. We  think  that  all  questions,  upon  which  the  validity 
or  reo^ularity  of  such  appointment  depends,  are  necessarily 
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involved,  and  may  be  considered.  If  the  court  have  no  ju- 
risdiction of  the  subject  of  the  action,  or  of  the  person  of 
the  defendant,  it  would  be  error  to  appoint  a  receiver ;  and 
it  is  wholly  immaterial,  whether  it  failed  to  acquire  jurisdic- 
tion by  service  of  process,  or,  after  acquiring  it,  lost  it  by 
the  proper  application  for  a  change  of  venue  from  the  judge. 
In  either  case  the  appointment  would  be  error. 

In  Kimtz  V.  H6ward^  70  Ind.  174,  an  application  for  a 
change  of  venue  from  the  judge  was  erroneously  refused. 
And  this  court  said :  **When  the  court  improperly  refused 
the  change  of  venue,  *  *  *  it  had  no  further  jurisdiction 
in  the  case,  and  could  render  no  valid  judgment  against 
either  of  the  defendants." 

If  the  court  improperly  overruled  the  application  for  a 
change  of  venue,  it  had  no  power  to  appoint  a  receiver; 
therefore  the  correctness  of  this  ruling  is  necessarily  in- 
volved in  this  appeal. 

The  statute  authorizes  a  change  of  venue  whenever  either 
party  shall  make  and  file  an  affidavit  of  the  bias  or  prejudice 
of  the  judge  before  whom  the  cause  is  pending.  2  R.  S. 
1876,  p.  116,  sec.  207. 

The  affidavit  filed  in  this  case  not  only  stated  the  causes 
prescribed  by  the  statute,  but  stated  that  they  were  not  dis- 
covered by  appellant  until  the  1st  day  of  February,  1879, 
the  day  when  said  motion  was  made. 

The  motion  was  overruled  because  a  rule  of  court  required 
4such  applications  to  be  filed  on  or  before  the  second  day  of 
the  term.  It  has  been  repejitedly  held  that  the  court  pos- 
sesses the  power  to  adopt  such  rules  as  are  reasonable  in  the 
disposition  of  its  business,  and,  when  adopted,  they  are  bind- 
ing upon  all  parties  in  cases  where  they  are  applicable^  A 
similar  rule  to  this  one  was  held  valid  in  Redman  v.  The 
Sta(€y28  Ind.  205,  and  in  Galloway  y.  The  State,  29  Ind.  442. 
The  rule,  though  a  reasonable  one,  can  not,  however,  em- 
brace causes  not  fairly  within  its  spirit.     A  reasonable  rule, 


MAY  TERM,  1881.  77 

Shoemaker  v.  Smith. 

thus  applied,  becomes  an  unreasonable  one.  If,  after  the 
second  day  of  the  term,  another  judge  should  be  called  to 
preside,  such  a  rule  certainly  could  not  preclude  a  party 
from  taking  a  change  of  venue  from  such  judge.  Such  rule, 
in  such  case,  ivould  deprive  him  of  a  right  conferred  by  the 
statute,  without  having  had  any  opportunity  to  exercise  it> 
and  would  not  only  be  unreasonable,  but  would  be  absurd. 
Nor  can  any  rule  be  reasonable  which  requires  the  party  to 
make  his  application  for  a  change  before  the  causes  which 
authorize  it  have  arisen  or  have  been  discovered.  A  party 
can  not  be  deprived  of  a  statutory  right  by  his  failure  to  do 
either  an  unlawful  or  an  impossible  thing.  This  court  said, 
in  the  case  of  Galloway  v.  Tlie  State^  aupra^  that  '*We  do 
not  think  the  rule  under  consideration  in  this  case  should  be 
construed  to  apply  to  a  case  where  it  is  shown  by  the  affi- 
davit that  the  applicant  was  not  aware  of  the  alleged  preju- 
dice of  the  judge  until  the  day  on  which  the  case  is  set  down 
for  trial."  Appellant's  Affidavit  shows  that  the  causes  were 
not  discovered  till  the  day  the  application  was  made,  and  as 
the  rule,  for  that  reason,  can  not  apply  to  this  case,  we  think 
the  court  erred  in  refusing  to  change  the  venue. 

We  also  think  the  court  erred  in  overruling  appellant's 
demurrer  to  the  cross  complaint.  A  cross  complaint,  to 
withstand  a  demurrer  for  want  of  facts,  must,  like  any 
other,  state  facts  sufficient  to  constitute  a  cause  of  action. 
Ewing  v.  Patterson^  35  Ind.  326.  The  only  facts  averred 
in  the  cross  complaint  are  that  the  parties,  are  partners  ;  that 
the  firm  owns  a  large  stock  of  goods  ;  that  it  is  largely  in- 
debted ;  that  each  has  putjn  a  part  of  the  capital,  and  each 
has  taken  out  a  part ;  that,  without  the  fault  of  the  appellee, 
the  firm  has  not  done,  and  is  not  doing,  a  profitable  busi-  j 

ness,  and  that  the  facts  respecting  its  business  require  a 
dissolution.  These  facts  did  not  entitle  the  appellee  to  any 
relief.     There  is  no  averment  as  to  the  contract  by  which  J 

the  firm  was  formed,  the  time  it  was  to  exist,  or  the  method  i 
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of  its  dissolution.  It  is  not  averred  that  the  appellant  has 
violated  his  contract ;  that  the  firm,  or  either  member  of  it, 
is  not  abundantly  able  to  pay  its  liabilities,  or  that  the  ap- 
pellant is  not  willing  to  dissolve  the  firm,  pay  the  debts  and 
divide  the  assets.  In  short,  nothing  is  really  averred,  ex- 
cept that  the  firm  is  in  debt,  and  is  not  Hiaking  money. 
These  facts  furnish  no  ground  for  relief. 

The  cross  complaint  being  insufiScient,  it  was  error  to  ap- 
point a  receiver.     High  Receivers,  595. 

It  is  not  necessary  to  determine  whether  the  showing  for 
the  appointment  of  a  receiver  was  sufficient,  as  the  case 
should  be  reversed,  and  as  the  showing  upon  another  appli- 
cation, if  one  is  made,  mav  be  different. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  is  in  all  things  revei'sed, 
at  the  costs  of  the  appellee,  and  the  cause  is  remanded  with 
instructions  to  sustain  the  demuirer  to  the  cross  complaint 
and  the  motion  to  change  the  venae. 


♦  •♦ 
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Hedrick  et  al.  v.  Hedrick. 

Practicb.— ^i?Mf«>MJe.— BfZ?  ofEixeptioTia.—Prentmption.'-'Where  a  ques- 
tion of  law  is  reserved  under  section  347  of  the  code,  the  bill  of  excep- 
tions must  contain  tlie  evidence  i*elating  to  the  points  of  exception  to 
a  refusal  of  the  court  to  permit  certain  questions  to  be  asked  a  witness 
upon  the  trial  of  a  cause;  and,  in  the  absence  of  such  evidence,  the  Sa- 
preme  Court  will  presume  in  favor  of  the  ruling  of  the  trial  court. 

From  the  Franklin  Circuit  Court. 

J.  F.  McKee  and  D.  W.  McKee^  for  appellants. 
8.  8.  HarrelU  for  appellee. 
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BiCKNELL,  C. — This  was  an  action  by  the  appellee  against 
the  appellants  to  foreclose  a  mortgage  of  land,  iud  to  enjoin 
the  appellants  against  impairing  the  mortgage  security,  by 
cutting  down  timber.  Issues  were  joined  on  the  complaint, 
answers  and  replies;  the  cause  was  tried  by  a  jury.  The 
appellants  excepted  to  the  refusal  of  the  court  to  permit 
certain  questions  to  be  put  to  the  appellant  Edward  Hed- 
rick, a  witness  in  his  own  behalf.  The  jury  returned  a  ver- 
dict for  the  appellee ;  the  appellants  moved  for  a  new  trial, 
alleging  that  the  court  erred  in  refusing  to  permit  the  pro- 
posed questions ;  the  motion  was  overruled,  and  judgment 
was  rendered  against  the  appellants  for  the  foreclosui*e  of 
the  mortgage  and  for  a  perpetual  injunction.  The  appeal 
comes  up  on  the  bill  of  exceptions  only,  on  questions  of  law 
reserved  under  section  347  of  the  practice  act,  upon  the 
refusal  of  the  court  to  admit  said  proposed  questions. 

The  error  assigned  is  that  the  court  en*ed  in  overruling 
the  motion  for  a  new  trial.  It  was  held,  in  Starry  v.  TTtw- 
ningy  7  Ind.  311,  that  the  bill  of  exceptions,  in  such  cases, 
^^must  contain,  and  must  puiport  to  contain,  all  the  evidence 
relating  to  the  point  of  exception."  The  court  said,  that  sec- 
tion 347,  2  R.  S.,  p.  116,  is  modified  by  section  344,  t(i.,p. 
115  ;  thus  *'the  objection  must  be  stated  with  so  much  of  the 
evidence  as  is  necessary  to  explain  it."  * 'Nothing  less  will 
put  the  Supreme  Court  in  a  position  to  judge  correctly  of 
the  point  reserved." 

In  Mitchell  v.  Dibble^  14  Ind.  526,  it  was  held  that,  if  im- 
proper admission  of  testimony  be  complained  of,  the  bill  of 
exceptions  should  distinctly  present  the  points  and  the  state- 
ment by  the  court  of  such  facts  as  may  have  affected  the 
decision.  The  court  said :  -'The  bill  of  exceptions  is  not  so 
made  as  to  distinctly  present  the  points,  and  there  is  no  state- 
ment of  the  court  of  such  facts  as  may  have  existed  render- 
ing the  admission  of  the  evidence  proper  or  improper."  The 
language  of  said  section  347  is,  "the  court  shall  thereupon 
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cause  the  bill  of  exceptions  to  be  so  made  that  it  will  distinct- 
ly and  briefly  embrace  so  much  of  the  record  of  the  cause 
only,  and  the  statement  of  the  court,  as  will  enable  the  Su- 
preme Court  to  apprehend  the  particular  question  involved." 

In  the  case  now  before  us,  the  bill  of  exceptions  does  not 
contain,  or  purport  to  contain,  any  of  the  evidence  given  in 
the  cause.  In  the  absence  of  any  evidence  relating  to  the 
points  of  exception,  we  are  bound  to  presume  that  the  evi- 
dence, if  present,  would  sustain  the  rulings  of  the  court  and 
justify  the  overruling  of  the  motion  for  a  new  trial. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  of  the  court  be,  and  the  same  is 
hereby,  in  all  things  affirmed,  at  the  costs  of  the  appellants.. 


No.  8481. 
The  State  v.  Boss. 

Criminal  Jj aw. —Indictment,—  Title.— -Variance,—  Bepugnancy.— Under 
the  sixth  clause  ol  section  61,  2  R.  S.  1876,  p.  386,  an  indictment  is  not 
had  for  repugnance,  where  the  defendant  is  truly  named  in  the  hody 
of  the  indictment,  hut  another  person  is  named  in  the  title  thereof. 

From  the  Washington  Circuit  Court. 

D.  P,  Baldwin^  Attorney  General,  F,  L.  Pi'oWy  Prose- 
cuting Attorney,  and  W.  W.  Thornton^  for  the  State. 
N.  B.  BosSy  for  appellee. 

WoRDEN,  J. — The   following  indictment  was   returned 
against  the  appellee  in  the  court  below,  viz. : 
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*  *  State  op  Indiana  ,  >      In  the  Washington  Circuit  Court, 
Washington  County.  J  ®®'         October  term,  1879. 

**The  State  of  Indiana  v.  William  Fulk :  Indictment  No.  8* 

**The  grand  jurors  for  the  county  of  Washington  and  State 
of  Indiana,  upon  their  oath,  present  that  Napoleon  Boss,  on 
the  12th  day  of  October,  1879,  at  said  county,  did  then  and 
there  unlawfully  caiTy,  concealed  in  his  pocket  and  upon  his 
person,  a  certain  dangerous  and  deadly  weapon,  to  wit,  a  pis- 
tol,  he,  the  said  Napoleon  Boss,  not  being  then  and  there  a 
traveller,  contrary,"  etc. 

The  court  quashed  the  indictment,  and  the  State  excepted. 
The  indictment  was  good,  unless  the  entitling  of  the  cause  as 
"The  State  of  Indiana  v.  William  Fulk'*  rendered  it  bad* 
The  entitling  of  the  cause  embodied  no  fact  found  by  the 
grand  jury.  What  the  grand  jury  found  by  the  indictment 
was  that  Napoleon  Boss  was  the  person  guilty  of  the  offence 
charged.  There  is  a  repugnance  between  the  title  of  the 
cause  as  to  the  party  defendant  and  the  body  of  the  indict- 
ment in  respect  to  the  person  charged ;  but  we  have  the  fol- 
lowing statutory  provision : 

"No  indictment  or  information  may  be  quashed  or  set 
aside  for  any  of  the  following  defects :     ♦     ♦     ♦ 

** Sixth.  For  any  surplusage  or  repugnant  allegation, 
when  there  is  suflBcient  matter  alleged  to  indicate  the  crime 
and  person  charged."     2  R.  S.  1876,  p.  386,  sec.  61. 

Notwithstanding  the  repugnancy  above  mentioned,  there 
is  ample  in  the  indictment  to  indicate  that  Napoleon  Boss  i» 
the  person  charged  with  the  offence.  Howard  v.  TJie  State, 
67  Ind.  401. 

We  are  of  opinion  that  the  court  erred  in  quashing  the  in- 
dictment. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 
Vol.  74.-6 
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Farman  v.  Chamberlain  et  aL 
No-  7763. 

1^    ^'  Fabmak  V.  Chamberlain  et  al. 

188    83        Pleadino. — PraeUce, — Demurrer, — ^A  complaint  good  in  part  is  sufficient 
^la^  on  a  demurrer  to  it  as  an  entirety. 

"tI    g2       Same. — AMtoer.— An  answer  which  purports  to  answer  the  entire  com- 
^48  557  plaint,  but  answers  only  a  part,  is  insufficient  on  demurrer. 

CovEBTURE. — ^A  married  woman  has  a  right  to  recover  for  money  paid 
by  her  at  another's  request,  and  her  coverture  is  no  defence  to  an  ac- 
tion by  her  seeking  such  recovery. 
fiuSBAND  AND  WiVE,—Wife^8  Services. — A  husband  can. make  a  valid 
gift  of  his  wife's  services  to  her,  for  which  she  can  maintain  an  action. 
Same.— When  Wife  Competent  MtnM*.— Where  the  wife  is  the  owner  in 
'iier  own  right  of  the  cause  of  action,  her  husband  is  only  a  nominal 
-t>laintLff,  and  she  is  a  competent  witness  under  section  1  of  the  act  of 
March  11th,  1867, 2  R.  S.  1876,  p.  132. 

From  the  Marioa  Superior  Court. 

J.  S.  Harvey  and  G.  W.  Oalvin^  for  appellant. 

Elliott,  J. — The  appellees  were  the  plaintiffs  below,  and 
1n  their  complaint  alleged  that  the  appellant  was  indebted  to 
Frances  Chamberlain,  the  wife  of  James  Chamberlain,  her 
co-appellee,  for  services  rendered  by  said  Frances,  in  caring 
for  and  nursing  one  Josephine  Fisher,  and  for  money  paid 
out  by  said  Frances  Chamberlain,  at  appellant's  request,  in 
the  sum  of  five  hundred  dollars. 

Appellant  urges  that  a  demurrer  which  he  addressed  to 
the  complaint  ought  to  have  been  sustained.  The  argument 
is,  that,  as  Frances  Chamberlain  was  a  married  woman,  her 
'iiusband  was  the  only  party  who  could  maintain  an  action 
for  services  rendered  by  her.  It  is  sufficient  to  say  of  this 
argument,  although  other  reasons  for  declaring  it  invalid 
•mjght  be  assigned,  that  it  leaves  out  of  consideration  the 
fact  that  the  complaint  was  incontestably  good  so  far  as  the 
cause  of  action  stated  rested  upon  the  claim  for  money  paid 
at  the  appellant's  request.  It  needs  neither  authority  nor 
argument  to  support  the  proposition,  that  a  complaint  good 
in  part  will  successfully  resist  an  attack  made  by  a  demurrer 
to  it  as  an  entirety. 
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Appellant  answered  the  coverture  of  Frances  Chamberlain, 
the  real  party  in  int/Orest.  To  this  answer,  the  appellee 
Frances  Chamberlain  replied,  that  she  was  entitled  to  all 
the  income  or  compensation  accruing  from  her  services,  by 
^ft  thereof  from  her  husband.  To  this  reply  the  appellant 
unsuccessfully  demurred. 

There  was  no  error  in  overruling  the  demurrer  to  the  re- 
ply. The  answer  was  bad,  because  it  undertook  to  answer 
the  entire  complaint,  and  answered  only  a  part.  Coverture 
was  no  defence  to  that  part  of  the  complaint  which  sought 
s,  recovery  for  money  paid  out  at  the  request  of  the  appel- 
lant. A  married  woman  has  a  right  to  recover  money  paid 
by  her  at  another's  request.  Even  if  it  were  conceded  that 
the  reply  was  bad,  still  there  was  no  available  error  in  over- 
ruling the  demurrer,  because  a  bad  reply  was  good  enough 
for  a  bad  answer. 

The  reply  was  good.  A  husband  may  make  a  valid  gift 
of  his  wife's  services  to  her,  and  the  party  against  whom  she 
seeks  a  recovery  for  such  services  can  not  successfully  dis- 
pute her  right  to  maintain  the  action.  Schouler's  Domestic 
Helations,  243 ;  Cooper  v.  Hamy  49  Ind.  393. 

Among  the  reasons  assigned  for  a  new  trial  is  one  based 
upon  the  raling  of  the  court  permitting  Mrs.  Chamberlain 
to  testify  as  a  witness.  The  court  did  right.  The  wife  was 
the  owner  in  her  own  right  of  the  cause  of  action  ;  the  hus- 
band was  only  a  nominal  plaintiff,  and  she  was  a  competent 
vntness  under  the  statute  in  force  at  the  time  of  the  trial. 
Farman  v.  Lawman^  73  Ind.  568. 

It  is  argued  that  the  motion  for  a  new  trial  ought  to  have 
been  sustained  because  the  verdict  was  contrary  to  the  evi- 
dence. All  we  need  say  upon  this  point  is,  that  the  verdict 
is  clearly  right  upon  the  evidence. 

Judgment  afiBjmed,  at  the  costs  of  appellant. 
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Palmer  o.  Galbreath  et  aL 
No.  8103. 

Palmeb  V.  Galbbeath  et  AL. 

Replevin  Bail. — Execution. — Judgment. — Levy.— Justice  of  the  Peace. — 
Where  the  replevin  bail  upon  a  judgment  rendered  by  a  justice  of  the 
peace  procures  the  issuance  of  an  execution  on  such  judgment,  withia 
the  time  allowed  by  law  for  the  stay  thereof,  without  the  affidavit  and 
notice  required  by  section  94,  2  R.  S.  1876,  p.  635,  such  execution  is  un- 
authorized, and  the  constable  may  return  it  without  making  a  levy. 

Same. — Bight  to  Control  Execution. — ^A  replevin  bail  has  no  right  to  direct 
or  control  an  execution  issued  on  a  judgment  after  the  expiration  of  the 
stay  of  execution  thereon,  without  having  first  paid  off  the  judgment* 

From  the  Kosciusko  Circuit  Court. 

C.  Clemans  and  A.  C.  Clemans^  for  appellant. 
A,  O.  Wood  and Brubaker,  for  appellees. 

Fbanklin,  C. — Appellees  filed  before  a  justice  of  the  peace 
a  complaint  against  appellant  to  have  satisfaction  entered  of 
a  judgment  rendered  before  said  justice  for  $238.73,  on  con- 
fession, against  one  Henry  Hays  and  in  favor  of  said  appel- 
lant, upon  which  said  appellees  had  become  replevin  bail. 
The  cause  got  into  the  circuit  court  by  some  means  which 
are  not  shown  by  the  record,  where,  on  leave  of  the  court, 
appellees  filed  an  amended  additional  third  paragraph  to- 
their  complaint.  Each  paragraph  of  the  complaint  was  sep- 
arately demurred  to.  Demurrers  overruled,  and  excepted  to. 
No  written  answer  was  filed.  Trial  by  jury.  Verdict  and 
judgment  for  appellees. 

Among  the  errors  assigned  is  the  overruling  of  the  sepa- 
rate demurrers  to  each  paragraph  of  the  complaint.  We  see 
no  error  in  overruling  the  demurrers  to  the  first  and  second 
paragraphs  of  the  complaint. 

The  third  paragraph  of  the  complaint  reads  as  follows : 
**And  for  a  third  amended  and  further  cause  of  complaint 
the  plaintiffs  say  that  the  defendant  Osiah  Palmer  obtained 
judgment  against  Henry  W.  Hays,  on  the  docket  of  J.  W, 
Stinson,  justice  of  the  peace  of  Washington  township,  and 
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that  said  plaintiffs  became  replevin  bail  thereon  for  said 
Hays ;  that  afterwards,  to  wit,  on  the  15th  day  of  April, 
1876,  the  said  J.  W.  Stinson,  justice  of  the  peace  as  afore- 
'said,  issued,  at  the  request  of  plaintiffs,  an  execution  against 
the  property  of  the  said  Henry  Hays,  as  principal,  and  said 
plaintiffs,  as  replevin  bail,  on  said  judgment,  in  favor  of  said 
defendant,  and  caused  the  same  to  be  placed  in  the  hands  of 
Benjamin  Wooden,  the  acting  constable  of  said  township ; 
that  said  Henry  W.  Hays  had  in  his  possession  personal  prop- 
erty, subject  to  levy  and  sale  on  execution,  sufficient  to  fully 
pay  and  satisfy  said  execution  ;  that  said  plaintiffs,  who  were 
then  and  there  replevin  bail  on  said  judgment,  requested  the 
said  constable  to  levy  on  the  property  of  said  Henry  Hays, 
the  judgment  debtor,  and  that  they  showed  said  constable 
property  belonging  to  said  Henry  Hays,  that  was  subject  to 
execution,  and  requested  him  to  levy  on  the  said  property. 
Plaintiffs  further  aver  that  the  said  constable,  who  then  and 
there  held  said  execution,  refused  and  neglected  to  make 
said  levy  on  said  property  of  said  execution  defendant,  but 
returned  the  same  to  said  justice  ;  that  said  return  was  made 
tit  and  by  the  request  of  said  Palmer.  Plaintiffs  further  aver 
that  afterward  said  Henry  W.  Hays  filed  his  petition  in  bank- 
ruptcy, and  became  insolvent ;  that  if  said  defendant  Palmer 
had  allowed  said  constable  to  have  taken  said  property  turned 
•out  by  said  plaintiffs  on  said  execution  to  said  constable,  to 
be  sold  as  directed,  there  would  have  been  sufficient  money 
made  to  fully  pay  and  satisfy  said  execution.  Wherefore 
plaintiffs  demand  judgment  for  satisfaction  of  said  judg- 
ment, and  for  all  other  relief." 

The  demurrer  presents  the  question  as  to  whether  this 
paragraph  states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  94th  section  of  the  justice  of  the  peace  act,  2  B. 
S.  1876,  p.  635,  reads  as  follows :  "Any  replevin  bail  desir- 
ous of  being  discharged  from  his  liability,  may  make  affidavit 
that  he  is  apprehensive  of  being  made  liable  thereon,  if  exe- 
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cation  be  farther  delayed ;  and  on  the  filing  of  such  affidavit^ 
the  justice  shall  cause  the  defendant  to  be  notified  in  writ- 
ingy  that  unless  he  give  other  replevin  bail,  execution  will 
issue  thereon,  and  if  such  defendant  shall  not,  within  three 
days  after  service  of  such  notice,  give  other  bail,  execution 
shall  issue  in  the  same  manner  as  if  the  stay  had  expired." 

This  paragraph  does  not  state  that  the  execution  was  issued 
within  the  time  that  the  replevin  bail  had  a  right  to  have  it 
issued,  and  does  not  allege  that  any  affidavit  had  been  filed 
previous  to  its  issue ;  neither  does  it  show  that  the  principal 
judgment  defendant  was  notified  to  give  new  replevin  bail. 
If  this  execution  was  issued  within  the  time  allowed  for  stay^ 
without  the  necessary  affidavit  and  notice,  it  was  unauthor- 
ized, and  the  constable  might  return  it  without  a  levy.  If  it 
was  issued  after  the  time  for  stay  had  expired,  the  replevin 
bail  had  no  right  to  direct  or  control  it,  without  having  first 
paid  off  the  judgment.  And  there  is  nothing  in  the  para- 
graph showing  a  satisfaction  of  the  judgment,  either  by  pay- 
ment or  a  sufficient  levy. 

This  paragraph  is  insufficient  to  authorize  an  order  declar- 
ing the  judgment  satisfied.  If  appellees  have  any  remedy 
growing  out  of  the  facts  pleaded,  it  could  be  made  to  appear 
in  an  injunction  proceeding,  commenced  in  the  circuit  court. 

We  think  the  court  erred  in  overruling  the  demurrer  txy 

m 

the  third  paragraph  of  the  complaint.  And,  as  the  cause 
must  be  reversed  for  this  error,  it  is  unnecessary  to  notice 
the  other  assignments  of  error.  The  questions  may  not  again 
arise  in  the  subsequent  trial  of  the  cause. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellees,  and  that  the 
same  be  remanded  to  the  court  below,  with  instructions  to 
sustain  the  demuiTer  to  the  third  paragraph  of  the  complaint^ 
and  for  further  proceedings. 
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Obiminal  Law.— (MnM  Commuted  by  Convict  vfhUe  in  PmitefiKory.- 
risdietion. —  Sentence  Adjudged. — Where  a  prisoner,  while  undergoing 
Imprisonment  in  the  penitentiary  for  a  term  of  years,  commits  a  crimi- 
nal offence,  the  circuit  court  of  the  county  where  such  offence  is  com- 
mitted has  jurisdiction  to  try  him  therefor,  and  may  adjudge  that  he  be 
imprisoned  for  a  term  extending  beyond  the  term  for  which  he  was  al- 
ready sentenced,  or  for  life,  or  may  adjudge  that  he  suffer  death.  An^.^ 
where  the  term  of  imprisonment  adjudged  Is  for  life,  it  will  commence 
on  the  day  of  conyiction  and  sentence,  and  runs  concurrently  with  the 
term  of  the  previous  sentence. 

Same. — Term  of  Imprieonment. — Several  ConvicOots.— The  courts  of  this 
State  have  no  authority  to  adjudge,  on  several  convictions,  that  one 
term  of  imprisonment  shall  commence  at  the  expiration  of  another. 

Appeal  from  the  judgment  of  the  Hon.  Charles  P.  Fergu- 
son, Judge  of  the  4th  Judicial  Circuit,  in  proceedings  in  Ao- 
bects  corpus  in  vacation  in  the  county  of  Clark. 

C.  H.  Teat  and  J.  Coburuy  for  appellant. 
J.  K.  Marshy  for  appellee. 

WoEDEN,  J. — ^In  November,  1871,  the  appellant,  Eeo- 
nedj,  was  convicted  in  the  Shelby  Circuit  Court  of  the  crime 
of  assault  and  battery  with  intent  to  commit  murder,  an^ 
was  adjudged  to  suffer  imprisonment  in  the  state-prison  for 
the  period  of  eight  years.  He  was  accordingly  impnsone^ 
in  the  state-prison  south ;  and  having  served  out  the  term 
specified,  and  the  appellee,  as  the  warden  of  the  prison,  re- 
fusing to  discharge  him,  he  instituted  these  proceedings^ 
and  asked  to  be  discharged  from  custody. 

The  appellee  made  return  to  the  writ,  showing  the  ground 
on  which  he  retained  the  appellant  in  custody  in  the  said 
prison ;  and,  on  the  hearing  of  the  cause,  the  judge  declined 
to  discharge  the  appellant,  but  remanded  him  to  the  custody 
of  the  warden. 

It  appeared  by  the  return  of  the  appellee  and  the  evidence 
adduced  upon  the  hearing,  that  after  the  commitment  of  the 
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appellant  for  the  term  above  mentioned,  and  before  its  ex- 
piration, the  appellant  was  indicted  for  murder,  in  the  Clark 
Circuit  Court,  perpetrated  while  he  was  thus  under  imprison- 
tnent,  tried,  convicted,  and  adjudged  to  suffer  therefor  im- 
prisonment for  life  in  the  state-prison.  Under  the  last  men- 
tioned conviction,  the  appellant  was  in  the  custody  of  the 
appellee  as  warden  of  the  prison.  The  judgment  in  the  last 
mentioned  case  was  affirmed  in  this  court.  Kennedy  v.  The 
State,  66  Ind.  370. 

It  is  contended  by  counsel  for  the  appellant,  that  the 
Clark  Circuit  Court  had  no  jurisdiction  or  power  to  try  him 
for  the  offence  thus  committed  in  the  penitentiary  during 
the  term  for  which  he  had  been  formerly  sentenced,  and 
while  he  was  undergoing  imprisonment. 

We  do  not  concur  in  this  view  of  the  question. 

While  the  appellant  was  thus  in  prison  he  was  as  much 
amenable  to  the  criminal  laws  of  the  State  as  if  he  had  been 
out  of  prison.  And  the  court  had  jurisdiction  of  the  offence, 
it  having  been  committed  within  the  body  of  Clark  county. 
It  also  had  jurisdiction  of  the  person  of  the  defendant.  It 
can  not,  as  we  think,  be  rightfully  said,  that  while  a  person 
is  undergoing  imprisonment  in  the  penitentiary,  the  proper 
court  has  no  right  or  power  to  try  him  for  an  oflPence  which 
he  may  commit  while  thus  imprisoned.  The  appellant  need 
not  have  been,  and,  so  far  as  we  can  see  from  the  evidence, 
was  not,  deprived  of  any  of  his  legal  rights  in  respect  to  the 
trial.  He  was  brought  into  court  for  trial,  and  was  sub- 
jected to  no  more  inconvenience,  so  far  as  appears,  than  if 
he  had  been  imprisoned  in  the  jail  of  Clark  county  to  answer 
to  the  charge. 

Perhaps  no  punishment,  short  of  death,  could  be  inflicted 
for  an  offence  committed  by  a  prisoner  in  the  penitentiary, 
that  would  be  inconsistent  with  his  continued  imprisonment 
for  the  residue  of  the  term  for  which  he  had  been  sentenced ; 


MAY  TERM,  1881.  89 

Kennedy  v.  Howard. 

as  imprisonment  in  the  county  jail.  But  such  question  is 
not  involved  here. 

If  the  theory  of  the  appellant  is  correct,  that  a  prisoner  in 
the  state-prison  can  not  be  tried  during  the  term  for  which  he 
was  sentenced,  for  any  offence  he  may  commit  during  that 
term,  then  one  sentenced  for  life  may  commit  murder  at 
Lis  pleasure  without  liability  to  punishment  therefor  by  law. 
This  evidently  ought  not  to  be,  and  in  our  opinion  is  not, 
the  law.  If  a  person  undergoing  a  life  sentence  in  the  peni- 
tentiary commits  murder,  he  may,  as  we  think,  be  tried  for 
it ;  and,  while  another  life  sentence  would  add  nothing  to 
the  punishment  already  adjudged,  he  might  be  adjudged  to 
suffer  the  extreme  penalty  of  death.  So  where  a  prisoner 
for  a  term  of  years  commits  an  offence,  he  may  be  tried  for 
it  and  adjudged  to  suffer  imprisonment  for  a  term  extending 
beyond  the  term  for  which  he  is  already  under  sentence,  or 
for  life ;  or  he  may  be  adjudged  to  suffer  death. 

The  courts  of  this  State  have  no  authority  to  adjudge,  on 
several  convictions,  that  one  term  of  imprisonment  shall 
commence  to  run  at  the  expiration  of  another.  *'The  term 
of  service  and  imprisonment  of  every  convict  shall  commence 
from  the  day  of  his  conviction  and  sentence."  1  R.  S.  1876, 
p.  646,  sec.  6.  The  result  is  that  where  there  are  several 
convictions  and  several  terms  of  imprisonment  adjudged,  the 
terms  run  concurrently.  Miller  v.  Alleriy  11  Ind.  389.  The 
term  of  the  appellant's  imprisonment  for  life  commenced  on 
the  day  of  his  conviction  and  sentence,  and  ran  concurrently 
with  the  term  of  his  previous  sentence.  This  view  is  in  en- 
tire harmony  with  the  case  Ex  parte  Meyers^  i4t  Mo.  279, 
cited  by  counsel  for  the  appellant.  There  Meyers  had  been 
sentenced  to  imprisonment  in  the  penitentiary  on  two  several 
convictions,  for  two  several  terms — the  first  for  two  years, 
and  the  second  for  three  years.  It  was  held  that  having 
served  out  the  longest  term ,  the  terms  having  run  concur- 
rently, he  was  entitled  to  be  discharged.     Nor  do  we  think 
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the  case  of  The  People^  ex  rel.  Tweedy  v.  Liscomb^  60  N.  Y» 
559,  furnishes  any  authority  for  the  position  assumed  by 
counsel  for  the  appellant.  There  Tweed  had  been  convict^ 
on  several  counts  of  an  indictment  charging  several  misde- 
meanors, and  the  court  sentenced  him  to  twelve  successive 
terms  of  imprisonment  of  one  year  each,  and  to  pay  twelve 
fines  of  $250  each,  the  year's  imprisonment  and  the  fine  of 
$250  being  the  maximum  punishment  inflicted  by  the  statute 
under  which  he  was  indicted.  It  was  held  that  a  judgment 
on  one  count  exhausted  the  power  of  the  court,  and  that  the 
prisoner,  having  suffered  one  year's  imprisonment  and  paid 
one  fine,  was  entitled  to  be  discharged. 

We  are  of  opinion  that  the  decision  of  the  judge  below 
was  right. 

The  judgment  below  is  affirmed,  with  costs. 


»•» 
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1 148  285  Criminal  Law.— F«rdfc«.—Jt«fflfm«nt.— Where,  on  a  conviction  for  grand 

larceny,  the  verdict  of  the  jury  contains  no  express  disqualiflcation  of 
the  defendant  for  holding  office,  and  the  judgment  follows  the  verdict, 
the  defendant  not  having  been  shown  to  have  suffered  any  injury  there- 
by, such  verdict  is  not  void,  and  no  error  was  committed  in  rendering 
judgment  thereon.  WUson  v.  The  State^  28  Ind.  393,  distinguished. 
Same.— Jndictmen«.—lVac<fce.—J&t^cnc«.— An  objection  to  an  indictment, 
that  the  property  charged  to  have  been  stolen  is  inaccurately  described, 
is  no  cause  for  quashing  the  indictment,  where  the  objection  is  not  ap- 
plicable to  all  the  proi>erty  named  therein.  The  proper  way  to  present 
such  objection  is  to  object  to  the  admission  of  any  evidence  concerning 
the  property  improperly  described. 

From  the  Kosciusko  Circuit  Court. 
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L,  W.  itoysey  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  and  J.  D,  Widaman, 
Prosecuting  Attorney,  for  the  State. 

Woods,  J. — Indictment  for  grand  larceny;  plea,  not 
guilty.  Trial  by  jury,  which  returned  the  following  verdict, 
excepting  the  title  of  the  cause  and  signature  of  the  fore- 
man, which  are  omitted,  namely :  *«We,  the  jury,  find  the 
defendant,  Jacob  Shafer,  guilty  as  he  stands  charged  in  the 
indictment,  and  assess  his  punishment,  that  he  be  imprisoned 
in  the  State's  prison  for  the  term  of  two  years,  that  he  be 
fined  in  the  sum  of  three  dollars  and  disfranchised  for  the 
term  of  two  years." 

The  defendant  objected  to  the  discharge  of  the  jury,  but 
stated  no  grounds  for  the  objection.  The  court  overruled 
the  objection  and  discharged  the  jury ;  to  which  ruling  and 
action  of  the  court  the  defendant  excepted,  and  filed  a  writ* 
ten  motion  to  be  discharged  from  custody,  upon  the  ground 
"That  the  court  committed  error  of  law  in  receiving  the 
verdict  upon  which  no  judgment  can  be  rendered,  and  dis- 
charging the  jury  on  receipt  of  said  verdict,  over  the  objec- 
tion and  exception  of  the  defendant."  This  motion  the  court 
overruled ;  and  the  defendant  excepted,  and  then  filed  a  mo- 
tion for  a  venire  de  novo,  alleging  reasons  therefor :  ( 1 )  That 
there  is  no  verdict  on  which  judgment  can  be  rendered,  and 
(2)  that  the  verdict  is  imperfect,  in  not  assessing  the  pun- 
ishment required  by  law.  This  motion  the  court  overruled, 
and  rendered  judgment  in  accordance  with  the  terms  of  the 
verdict.  Exceptions  to  all  these  rulings  are  saved  by  a  proper 
bill  of  exceptions. 

The  objection  which  counsel  for  the  appellant  makes  to 
this  verdict  is,  that  it  contains  no  express  disqualification 
of  the  defendant  for  holding  any  office  of  trust  or  profit^ 
it  being  insisted  that  the  verdict  must  conform  sti-ictly  to 
the  statute,  which  says  that  the  accused,  upon  conviction^ 
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<*shall  be  fined  not  exceeding  double  the  value  of  the  goods 
stolen,  be  imprisoned  in  the  state-prison,  not  less  than  two 
nor  more  than  fourteen  years,  and  be  disfranchised  and  ren- 
dered incapable  of  holding  any  oflSce  of  trust  or  profit  for 
any  determinate  period  ;"  and,  in  support  of  his  objection, 
counsel  citesWilsonv.  The  State,  28  Ind.  393.  The  verdict 
in  that  case  was,  it  seems,  the  same  as  in  this,  and  the  court 
held  it  defective,  and  that  it  did  not  authorize  that  part  of 
the  judgment  which  declared  the  prisoner  incapable  of  hold- 
ing oflSce.  In  the  case  before  us,  the  judgment  did  not  go 
beyond  the  letter  of  the  verdict,  and  is  therefore  clearly  dis- 
tinguishable from  the  case  cited. 

The  only  plausible  argument  which,  it  occurs  to  us,  can 
be  made  in  support  of  such  an  objection  to  a  verdict  as  is 
now  presented,  must  rest  on  the  supposition  or  theory  that 
the  jury,  in  adjusting  the  different  elements  or  kinds  of 
punishment  which  they  are  required  to  inflict,  will  fix  the 
ximount  of  each  kind  with  reference  to  the  measure  of  the 
other  kinds  which  they  impose ;  and  so,  if  one  kind  is  omit- 
ted, it  may  be  presumed  that  a  greater  measure  of  another 
<5haracter  was  inflicted.  Counsel  has  not  made  this  argu- 
ment in  behalf  of  the  appellant,  but  bases  his  appeal  on  the 
letter  of  the  law,  and  makes  no  pretence  that  his  client  has 
suffered  any  supposable  injury.  It  is  evident  he  has  not 
suffered  injury.  He  was  found  guilty  as  charged,  of  grand 
larceny ;  it  is  not  shown  or  claimed  that  he  was  a  minor ; 
the  imprisonment,  therefore,  was  for  the  shortest  possible 
period  ;  the  fine  imposed  is  too  small  to  cut  any  figure,  and 
the  disfranchisement  did  not  extend  beyond  the  term  of  im- 
prisonment. The  appellant  has  therefore  suffered  no  con- 
ceivable harm.  The  court  committed  no  error  in  discharging 
the  jury,  in  refusing  to  discharge  the  defendant,  in  otemil- 
ing  the  motion  for  a  venire  de  7iovOj  and  in  rendering  judg- 
ment upon  the  verdict. 

At  the  proper  time  the  appellant  made  a  motion  to  quash 
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the  indictment,  which  was  overruled,  and  an  exception  saved. 
The  point  made  upon  the  indictment  is  an  alleged  *  inaccurate 
description  of  the  property  charged  to  have  been  stolen,'* 
which  was  described  as  **  national  bank  currency  notes." 
**We  maintain,"  says  counsel,  **that  there  is  no  such  cur- 
rency in  circulation." 

The  description  of  the  stolen  money,  contained  in  the  in- 
dictment, was  as  follows :  **One  twenty-dollar  national  cur- 
rency bank  note,  of  the  value  of  twenty  dollars ;  one  twenty- 
dollar  national  bank  currency  note,  of  the  value  of  twenty 
dollars ;  one  ten-dollar  national  ^bank  currency  note,  of  the 
value  of  ten  dollars  ;  three  five-dollar  national  bank  currency 
notes,  of  the  value  of  five  dollars  each  ;  one  one-dollar  silver 
piece  of  the  coinage  of  the  United  States,  of  the  value  of  one 
dollar ;  one  twenty-five  cent  silver  piece  of  the  coinage  of  the 
United  States,  of  the  value  of  twenty-five  cents."  The  ob- 
jection, if  good,  does  not  reach  the  silver  coins,  which  are 
charged  to  have  been  stolen,  and  therefore  constituted  no 
cause  for  quashing  the  indictment.  The  proper  way  to  have 
saved  the  question  was  to  have  objected  to  the  admission  of 
any  evidence  concerning  the  bank  bills  or  notes. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
finned,  with  costs. 


No.  7600. 

Moral  School  Township  v.  Harrison  et  al. 

PROMISSORT  Note. — School  Township.^  Complaint, — A  complaint  upon 
a  note  of  a  township,  averring  that  it  was  executed  for  an  indebtedness 
against  the  school  township,  and  showing  that  the  aiticles  for  which  it 
was  given  were  ^^dissected  maps  of  tlie  United  States, ^^  makes  it  suffi- 
ciently apparent  that  it  was  the  intention  of  the  parties  to  bind  the 
school,  and  not  the  civU,  township. 
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FucADiMO. — Answer. — Demurrer.^HaraiUsB  Error. — ^Where  all  the  evi- 
dence which  might  he  given  in  support  of  paragn4>hs  of  answer  is  ad- 
missible under  other  paragraphs,  demurrers  are  not  improperly  sus- 
tained to  them. 

CoNSiGNiiENT.— ISoilfiaad.— DeZioery  at  iStotton.— Where  maps  had  been 
purchased  by  a  township  trustee,  their  deliveiy  at  the  railroad  station, 
with  notice  to  him,  after  the  time  agreed,  vested  their  ownership  in  the 
school  township,  subject  only  to  his  right  to  refuse  to  receive  them,  for 
sufficient  reason,  and  relieved  the  railroad  company  of  any  further  ob- 
ligation to  the  consignor. 

Kescission  of  Contract.— rotofwAip  2Vtwtee.—J^otice.— Where  a  trus- 
tee who  has  executed  a  note  in  the  name  of  his  school  township,  in  ad- 
vance of  the  delivery  of  maps  purchased,  desires  to  rescind  the  contract, 
on  account  of  delay  in  performance,  it  Lb  incumbent  on  liim  to  notify 
the  consignors  of  such  intention,  to  return  the  maps,  or  do  some  other 
act  disaffirming  the  contract. 

From  the  Shelby  Circuit  Court. 

O.  J.  Olessner  and  U.  S.  8iilweUy  for  appellant. 
iT.  B.  Berryman  and  B.  F.  Love^  for  appellees. 

NiBLACK,  J. — ^The  complaint  in  this  case  averred,  that  on 
the  14th  day  of  February,  1873,  Joshua  S.  Deermin  was  the 
duly  qualified  and  acting  trustee  of  Moral  school  township, 
in  Shelby  county,  and  that,  as  an  evidence  of  an  existing 
indebtedness  against,  and  for  the  purpose  of  binding,  said 
township,  the  said  Deermin,  as  such  trustee,  executed  and 
delivered  to  the  Higgins  Bentwood  School  Furniture  Com- 
pany the  promissory  note  of  said  township,  as  follows : 
** State  of  Indiana,  County  of  Shelby  : 

"Treasurer's  Office,  Moral  Township, 
«*$185.00.  February  14th,  1873. 

•<This  is  to  certify  that  there  is  due  from  this  township  to 
Higgins  Bentwood  School  Furniture  Co.  one  hundred  and 
€ighty-five  dollars  for  10  sets  Higgins  Dissected  Maps  of 
U.  S.,  and  payable  on  or  before  the  13th  day  of  June,  1874, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  from 
Sept.  1st,  1873.  Payable  at  Fii-st  National  Bank  at  Shelby- 
ville,  Ind.  Joshua  S.  Deermin, 

"Trustee  of  Moral  Township." 
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That  before  maturity,  to  wit,  on  the  15th  day  of  February, 
1873,  said  Higgins  Bentwood  School  Furniture  Company,  by 
an  endorsement  in  writing,  assigned  said  note  to  the  plain- 
tiffs, Alfred  Harrison  and  John  C.  S.  Harrison,  which  note  re- 
maining unpaid,  judgment  was  demanded  against  the  town- 
ship. 

A  demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
was  overruled.     The  defendant  answered : 

1.  In  general  denial. 

2.  That  it  was  not  indebted  to  the  payee  in  any  sum,  and 
that  hence  Deermin  had  no  authority  to  execute  the  note. 

3.  That  the  note  was  given  without  any  consideration 
whatever. 

4.  That  the  note  was  executed  without  any  consideration, 
of  which  the  plaintiffs  had  notice  at  the  time  they  purchased 
the  same  and  took  the  assignment  thereof. 

5.  That  the  note  was  not  executed  for  any  article  or  com- 
modity necessary  for  educational  pmposes  in  the  township, 
and  was  for  that  reason  void. 

6.  That  the  maps  for  which  the  note  was  given  were  not 
necessary  for  educational  purposes,  and  that  consequently 
the  township  could  not  be  required  to  pay  for  said  maps. 

7.  That  the  note  was  executed  in  consideration  of  an 
agreement  in  writing,  entered  into  by  the  payee,  agreeing 
to  deliver  the  sets  of  maps  named  in  the  note,  at  Brookfield 
station,  in  this  State,  at  some  time  during  the  summer  or 
fall  of  1873 ;  that  said  maps  were  never  received  by  the 
township  ;  of  all  which  facts  the  .plaintiffs  had  notice  when 
they  purchased  the  note. 

8.  That  the  note  had  been  fraudulently  transferred  to 
the  plaintiffs,  for  the  purpose  of  cheating  and  defrauding 
the  defendant,  and  that  the  payee  of  the  note  was  still  the 
owner  thereof. 

Demurrers  were  sustained  to  the  second,  fifth  and  sixth 
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paragraphs  of  the  answer,  and  overruled  as  to  the  third, 
fourth,  seventh  and  eighth  paragraphs. 

At  the  trial  the  plaintiffs  obtained  a  verdict  and  judgmenf 
against  the  defendant  for  the  amount  of  the  note,  with  the 
interest  which  had  accrued. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  complaint,  upon  the  sustaining  of  the  demurrer  to  the 
second,  fifth  and  sixth  paragraphs  of  the  answer,  and  upon 
the  refusal  of  the  court  to  grant  a  new  trial. 

It  is  claimed  that  the  facts  averred  in  the  complaint  made 
out  a  demand  against  Moral  township  as  a  civil,  but  not  as 
a  school  organization,  and  that,  upon  that  ground,  the  de- 
murrer to  the  complaint  ought  to  have  been  sustained. 

The  averment,  however,  that  the  note  was  executed  for 
an  indebtedness  against  the  school  township,  taken  in  con- 
nection with  the  articles  for  which  it  purported  to  have  been 
given,  makes  it  sufficiently  apparent  that  it  was  the  intention 
of  the  parties  to  the  note  to  bind  the  school,  and  not  the 
civil  township.  Carmtchaely.  Lawrence^  47  Ind.  554 ;  Jack^ 
son  School  Toumship  v.  Hadler/j  59  Ind.  534. 

The  second ,  fifth  and  sixth  paragraphs  of  the  answer  were 
all  addressed  to  the  consideration  of  the  note,  and  each  con- 
stituted an  argumentative  affirmation  that  the  note  was  given 
without  any  good  or  valuable  consideration.  All  the  evi- 
dence, therefore,  which  might  have  been  given  in  support  of 
those  paragraphs,was  admissible  under  the  third  and  fourth 
paragraphs  of  the  answer.  Under  these  circumstances  the 
appellant  was  not  substantially  injured  by  the  ruling  of  the 
court  upon  any  one  of  the  paragraphs  of  the  answer  to  which 
a  demurrer  was  sustained,  conceding  the  abstract  sufficiency 
of  those  paragraphs  upon  demurrer. 

It  was  made  to  appear  upon  the  trial,  that  sets  of  maps, 
similar  to  those  mentioned  in  the  note  reached  Brookfield 
station,  three  or  four  hundred  yards  from  where  Deermin 
resided,  on  or  about  the  16th  day  of  December,  1873 ;  that 
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a  week  or  two  afterwards  the  railroad  agent  at  that  station 
informed  Deerniin,  who  was  still  township  trustee,  that  the 
maps  were  at  the  depot  for  him,  which  was  the  first  notice 
that  Deeimiu  had  received  that  the  maps  had  been  shipped 
to  him;  that  soon  afterwards  Deermin  went  to  the  depot 
and  looked  at  the  boxes  containing  the  maps,  but  refused  to 
receive  the  maps,  or  to  pay  freight  upon  them,  telling  the 
agent  that  the  maps  had  not  come  according  to  contract,  and 
that  he,  the  agent,  could  do  as  he  pleased  with  them ;  that 
the  maps  had  continued  to  remain  at  the  depot,  in  miopened 
boxes,  until  the  time  of  the  trial.  It  was  further  made  to 
appear  that  the  Higgins  Bentwood  School  Furniture  Com- 
pany had  agreed  to  deliver  the  maps  during  the  summer  or 
fall  of  1873. 

The  court,  upon  its  own  motion,  gave  the  jury  the  follow- 
ing instruction :  ''It  is  insisted  by  defendant's  counsel  that» 
by  the  terms  of  the  contract,  the  maps  were  to  be  delivered 
at  Brookfield  in  the  summer  or  fall  of  1873,  and,  the  plain- 
tiff's assignors  not  having  delivered  the  maps  within  the 
time  specified  in  the  contract,  the  collection  of  the  note  can 
not  be  enforced.  If  the  maps  were  shipped  to  Brookfield  by 
plaintiff's  assignors  on  the  17th  day  of  December,  1873,  and 
Mr.  Deermin,  the  then  acting  trustee  of  the  township,  after- 
wards had  notice  of  the  fact  that  the  maps  had  been  con- 
signed to  him  as  such  trustee,  and  had  arrived  at  Brookfield 
station,  and,  in  pursuance  of  such  notice,  he  examined  such 
maps  in  the  depot,  after  notice  of  their  arrival  from  the  railroad 
agent,  and  had  no  other  reason  for  not  receiving  them  than 
the  reason  that  they  had  not  been  shipped  in  time,  then  it 
was  the  duty  of  Mr.  Deermin  to  notify  the  consignors  that 
the  maps  were  held  subject  to  their  order,  return  the  maps 
to  them,  or  do  some  act  disaflSrming  the  contract,  or  the  de- 
fendant is  liable,  notwithstanding  the  maps  were  not  shipped 
in  the  summer  or  fall  of  1873." 
Vol.  74.-7 
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The  defendant  excepted  to  the  giving  of  this  instruction, 
and  asked  the  court  to  instruct  the  jury  that  if  Deermin  re- 
ceived no  other  notice  of  the  shipment  of  the  maps,  or  of 
their  arrival  at  Brookfield  station,  than  the  notilScation  of 
the  railroad  agent,  and  that  if  Deermin,  at  the  time,  or  with- 
in a  reasonable  time  thereafter,  notified  the  railroad  agent 
that  he  would  not  accept  the  maps,  and  that  the  railroad 
company  must  look  to  the  shippers  for  their  freight  charges, 
that  was  sufficient  notice  to  the  Higgins  Bentwood  School 
Furniture  Company  of  the  refusal  of  the  defendant  to  ac- 
cept the  maps,  and  of  the  rescission  of  the  contract  with  the 
furniture  company,  but  the  court  refused  to  so  instruct  the 
jury. 

The  appellant  contends  that  the  court  erred,  both  in  in- 
structing and  refusing  to  instruct  the  jury,  as  above  set 
forth,  upon  the  ground  that,  under  the  circumstances  as  dis- 
closed by  the  evidence,  the  railroad  agent  became,  also,  the 
agent  of  the  furniture  company  for  the  delivery  of  the  maps 
to  Deermin,  and  that  consequently  notice  to  the  railroad 
agent  of  the  non-acceptance  of  the  maps  was  notice  to  the 
furniture  company ;  but  we  are  unable  to  agree  to  the  con- 
struction of  the  evidence  thus  contended  for  by  the  appellant. 
The  delivery  of  the  maps  at  Brookfield  station  vested  their 
ownership  in  the  school  township,  subject  only  to  the  right 
of  Deermin  as  the  trustee  to  refuse  to  receive  them,  on  ac- 
count of  the  delay  in  their  delivery,  or  for  some  other  suffi- 
cient reason,  and  relieved  the  railroad  company  of  any  fur- 
ther obligation  to  the  plaintiff,  arising  out  of  the  shipment 
of  the  maps.  The  duties  which  devolved  upon  the  railroad 
agent  concerning  the  maps  were  only  such  as  his  obligation 
to  the  luilroad  company  required  him  to  perform.  Those 
.duties  did  not  make  him,  in  any  sense,  the  representative  of 
the  furniture  company  in  any  matter  connected  with  the  ac- 
ceptance or  non-acceptance  of  the  maps  by  the  appellant. 
We  consequently  see  no  substantial  objection  to  the  instruc- 
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tion  given  by  the  court,  and  no  error  in  the  refusal  of  the 
court  to  give  the  instruction  asked  for  by  the  appellant. 

Deermin  having  executed  the  note  of  the  school  township, 
in  advance  of  the  delivery  of  the  maps,  it  was  incumbent  on 
Jiim  to  give  notice  to  the  furniture  company,  if  he  desired  to 
rescind  his  contract  with  them  on  account  of  their  delay  in 
.the  performance  of  the  contract  on  their  part. 

The  authorities  mainly  relied  on  by  the  appellant  have 
reference  to  contracts  bj'^  which  goods  are  to  be  paid  for  on 
delivery,  or  to  agreements  which  are  wholly  executory,  and 
not  cases  like  this,  in  which  the  contract  of  sale  has  been  in 

m 

part  executed. 

The  judgment  is  affirmed,  with  costs. 


♦♦♦ 


No.  9531. 

Heanley  et  al.  v.  The  State. 

Obiminal  JjAyr.— Affidavit  and  Information.— Constitutional  Xatc.— The 
act  approved  March'29th,  1879,  Acts  1879,  p.  143,  "in  relation  to  prose- 
cutions of  felonies  by  affidavit  and  information, in  certain  cases,^M8  gen- 
eral and  of  uniform  operation  throughout  the  State,  and  is  constitu- 
tional. 

Savle.— Defendant^ 8  Personal  Jiight,— Jurisdiction.— The  provision  in  sec- 
tion 2,  that  "any  person  charged  with  a  felony  shall  have  the  right  to 
demand  that  he  be  prosecuted  by  affidavit  and  infoimation  without de- 
lay,'"  gives  a  personal  right  which  he  may  exercise  if  he  elect  so  to  do, 
but  the  court^s  jurisdiction  does  not  depend  upon  his  exercise  or  non- 
exercise  thereof. 

From  the  Madison  Circuit  Court. 

C.  D.  Tliompson^  for  appellants. 

D.  P.  Batdwiuy  Attorney  General,  and  W.  A.  Kittingery 
for  the  State. 
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HowK,  C.  J. — ^This  was  a  prosecution  for  rape  by  affida- 
vit and  information,  against  the  appellants,  Thomas  Heanley 
and  John  Noonan,  and  one  Robert  Shinn.  The  appellants 
requested  to  be  tried  jointly,  and  on  arraignment  they  each 
pleaded  to  the  affidavit  and  information,  that  they  were  not 
guilty  as  therein  charged.  The  trial  of  the  issues  joined,  by 
a  jury,  resulted  in  a  verdict,  finding  them  guilty  as  charged 
in  the  affidavit  and  information,  and  assessing  their  punish- 
ment at  imprisonment  in  the  state-prison  for  the  term  of" 
three  years  and  six  months ;  and  judgment  was  rendered 
on  the  verdict. 

A  number  of  supposed  errors  have  been  assigned  by  the 
appellants  on  the  record  of  this  cause,  all  of  which  relate  to 
the  alleged  insufficiency  of  the  affidavit  and  inforniation. 
No  crbjections  were  taken  in  any  manner  to  any  of  the  pro- 
ceedings below,  and  the  objections  to  the  sufficiency  of  the 
affidavit  and  information  are  presented  for  the  first  time  in 
this  court.  The  first  point  made  by  the  appellants'  counsel, 
in  argument,  is  that  the  act  entitled  **An  act  in  relation  to 
prosecutions  of  felonies  by  affidavit  and  information,  in  cer- 
tain cases,"  approved  March  29th,  1879,  is  unconstitutional 
and  void.  It  is  claimed  by  counsel,  that  the  act  in  question 
"IS  in  direct  conflict  with  sections  twenty-two  and  twenty- 
three  of  article  four  of  the  constitution  of  the  State  and  is, 
therefore,  illegal  and  void."  In  said  section  22,  of  article 
4,  it  is  provided  that  "The  General  Assembly  shall  not  pass 
local  or  special  laws,  *  *  *  *  •  for  the  punishment 
of  crimes  and  misdemeanors,"  nor  for  "regulating  the  prac- 
tice in  courts  of  justice,"  etc.  In  said  section  23,  of  said 
article  4,  it  is  declared  that  "In  all  the  cases  enumerated  in 
the  preceding  section,  and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be  general,  and  of 
uniform  operation  throughout  the  State." 

After  quoting  these  constitutional  provisions,  the  appel- 
lants' counsel  says  interrogatively  :  "Now,  is  the  act  of  1879^ 
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abc^ve  cited,  general  and  of  uuiforin  operation  throughout 
the  State?"  We  are  of  the  opinion,  that  this  question  must 
be  answered  in  the  affirmative.  If,  as  counsel  claims,  there 
is  any  inconsistency  between  the  provisions  of  the  act  of 
1879,  and  those  of  the  criminal  code  of  June  17th,  1852,  the 
only  effect  of  such  inconsistency  would  be,  that  that  far 
foi*th  the  provisions  of  the  criminal  code  would  be  repealed 
by  those  of  the  act  of  1879,  and  the  latter  would  be  the  law 
in  force.  The  act  of  March  29th,  1879,  is  not,  as  we  think, 
in  conflict  with  any  of  the  provisions  of  the  constitution  of 
this  State.  The  General  Assembly  had  full  power,  therefore, 
to  enact  the  statute  under  consideration ;  and,  whatever 
may  be  thought  of  the  policy  or  wisdom  of  the  act,  its  con- 
stitutionality cannot  be  fairly  questioned  or  doubted.  The 
modern  view,  taken  by  this  court,  of  the  effect  of  said  sec- 
tions 22  and  23,  of  article  4,  of  the  constitution  of  this  State, 
upon  the  statutes  enacted  by  the  General  Assembly,  differs 
very  widely  from  the  view  first  taken.  Thus,  in  Hardon  V. 
The  Boards  etc.y  of  Floyd  Co.j  53  Ind.  123,  this  court  said : 
"^^But,  in  our  opinion,  the  section  is  neither  local  nor  special, 
within  the  true  sense  and  meaning  of  the  constitution ;  but, 
•on  the  contrary,  it  is  general  and  of  uniform  operation.  It 
operates  uniformly  and  alike,  in  all  parts  of  the  State,  under 
like  facts."  T7ie  State^  ex  re?.,  v.  Reitz^  62  Ind.  159  ;  Mc- 
Laughlin V.  Tlie  Citizeii8^  etc..  Association,  62  Ind.  264.  So, 
also,  it  must  be  said,  we  think,  that  the  above  entitled  act, 
of  March  29th,  1879,  is  general  and  of  uniform  operation 
throughout  the  State. 

But  the  appellants'  counsel  also  insists  that  the  affidavit 
and  information  are  bad,  because  they  do  not,  nor  does 
either  of' them,  state  all  of  the  facts  necessary  to  give  the 
trial  court  jurisdiction  of  the  offence  and  of  the  persons  of 
the  appellants,  under  the  provisions  of  the  above  entitled 
act  of  March  29th,  1879.  In  section  1  of  said  act,  it  is  pro- 
vided, *<That  felonies  may  be  prosecuted  in  the  circuit  and 
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criminal  courts  by  affidavit  and  information  in  the  f oUowing^ 
cases: 

^^ First.   When  any  person  is  in  custody  on  a  charge  of 
felony,  and  no  grand  jury  is  in  session ; 

^^ Second.  When  an  indictment  has  been  found  by  the 
grand  jury,  and  has  been  quashed ; 

^*  Third.  When  a  cause  has  been  appealed  to  the  supreme' 
court,  and  reversed  on  account  of  defects  in  the  indictment. '^ 
Acts  1879,  p.  143. 

In  this  case,  it  was  charged  both  in  the  affidavit  and  infor- 
mation, that  ''the  said  Thomas  Heanley,  John  Noonan  and 
Robert  Shinn  are  now  in  the  custody  of  the  sheriff  of  Madi- 
son county,  Indiana,  to  answer  said  charge,  and  the  grand 
jury  of  said  county  is  not  now  in  session."  It  would  seem, 
that  these  allegations  brought  this  cause  fairly  within  the 
first  case  or  class  of  cases,  mentioned  in  said  section  1  of 
the  statute ;  and  this,  we  think,  was  a  sufficient  showing  of 
the  necessary  jurisdictional  facts.  But,  in  section  2  of  the- 
same  act,  it  is  provided  that  ''any  person  charged  with  a 
felony  shall  have  the  right  to  demand  that  he  be  prosecuted 
by  affidavit  and  information  without  delay,  and  if  the  prose- 
cuting attorney  fails  to  prosecute  as  provided  for  in  thia 
act,  the  party  so  charged  shall  be  discharged  from  custody.'* 
Acts  1879,  p.  144.  It  is  claimed  by  the  appellants'  couns^U 
as  we  understand  his  argument,  that  this  section  2  of  the  act 
is  in  the  nature  of  a  limitation  on  the  provisions,  above  quo- 
ted, of  section  1  of  the  same  act ;  and  that,  therefore,  it  be- 
came necessary  to  charge  as  a  jurisdictional  fact,  in  the  affi- 
davit and  information,  in  addition  to  those  jurisdictional  facts 
already  mentioned  therein,  that  the  appellants  demanded  that 
they  should  be  prosecuted  by  affidavit  and  information,  with- 
out delay.  In  other  words,  counsel  claims  that,  in  none  of 
the  cases  provided  for  in  the  1st  section  of  the  act,  can  a  de- 
fendant be  prosecuted  by  affidavit  and  information,  unless 
he  shall  demand  to  be  so  tried  ;  and  that,  therefore,  the  fact 
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of  such  a  demand  by  the  defendant  is  a  jurisdictional  fact, 
which  must  be  charged  in  both  the  affidavit  and  informa- 
tion, in  order  to  show  the  court's  jmisdiction  both  of  the 
alleged  felony  and  of  the  person  of  the  supposed  felon. 

It  seems  clear  to  us,  however,  that  this  construction  of 
the  statute  is  in  direct  conflict  with  the  manifest  intention 
of  the  Legislature  in  its  enactment,  and  it  does  not  meet 
with  our  approval.  In  our  opinion,  the  right  of  the  defend- 
ant, under  said  section  2  of  the  act,  is  a  personal  right  which 
he  may  exercise,  if  he  elect  so  to  do,  in  order  to  secure  a 
speedy  trial  of  his  case ;  but  it  cannot  be  said,  we  think,  that 
the  court's  jurisdiction,  either  of  his  person,  or  of  the  of- 
fense wherewith  he  may  be  charged,  depends  in  any  manner 
upon  his  exercise  or  non-exercise  of  such  personal  right. 

We  have  found  no  error  in  the  record  of  this  cause,  which 
would  authorize  a  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


♦•♦ 


No.  8520. 

The  State  v.  Moriarty. 

Criminal  liAW. -^Indictment.— Intoxication.^Public  Place.— Under  sec-Zio? 
tion  11  of  the  act  of  March  17th,  1875, 1  R.  S.  1876,  p.  872,  prescribing  a 
penalty  for  intoxication  in  certain  cases,  an  indictment  alleging  that  the 
defendant  was  found  intoxicated  "in  a  public  street,  highway  and  side- 
walk," charges  that  the  offence  was  committed  in  a  public  place. 

Same.— Highway, --Case  Overruled.— A  public  highway  is  a  public  place. 
miliams  V.  The  State,  64  Ind.  553,  overruled. 

Same — Street.— A  street  is  a  public  highway,  and  prima  facie  a  publio 
street  is  a  public  place. 

From  the  Hendricks  Circuit  Court. 
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D.  P.  Balditin,  Attorney  General,  R.  B.  Blake,  Prose- 
cuting Attorney,  and  E.  G.  Uagate,  for  the  State. 

Elliott,  J. — ^The  indictment  preferred  against  the  iq)pel- 
lee  charges  that  **  Dennis  Moriarty,  being  then  and  there  a 
person  of  sound  mind,  was  then  and  there  found  in  a  public 
street,  highway  and  sidewalk,  in  Hendricks  county,  Indiana, 
in  an  unlawful  state  of  intoxication."  This  indictment  was 
quashed  upon  motion  of  the  appellee.  The  ground  upon 
which  the  motion  to  quash  was  sustained  was,  as  we  gather 
from  the  record,  that  the  indictment  did  not  charge  that  the 
offence  was  committed  in  a  public  place.  The  ruling  of  the 
court  was  based  upon  Williams  v.  The  State ^  64  lud.  553, 
wherein  it  was  held  that,  in  an  indictment  for  notorious  lewd- 
ness, it  was  not  sufficient  to  allege  that  the  unlaii-ful  act  took 
place  in  a  public  highway.  In  the  case  of  77ie  State  v.  Wag- 
goner ^  52  Ind.  481,  a  different  doctrine  was  declared,  and  it 
wa-s  held  that  a  public  hi<rhw»y  is  a  public  place.  The 
former  case  is  not  sustained  by  authority,  while  the  latter  is 
well  supported. 

We  think  that  the  case  of  Williams  v.  The  State  asserts 
an  erroneous  doctrine,  and  it  is,  therefore,  overruled. 

Even  if  the  case  of  Williams  v.  The  State  should  be  held 
to  declare  the  correct  rule,  we  should  still  be  bound  to  hold 
the  present  indictment  sufficient.  It  is  charged  that  the  of- 
fence was  committed  **in  a  public  street,  highway  and  side- 
walk." A  street  is,  it  is  true,  a  highway,  but  all  highways 
are  not  streets.  Common  Council^  etc.,  v.  Croas,  7  Ind.  9. 
A  street  is  not  only  a  public  highway,  over  and  upon  which 
all  the  citizens  of  the  land  have  a  right  to  pass  and  repass  at 
pleasure,  but  it  is  a  public  highway  of  a  city,  town  or  vil- 
lage. There  can  be  no  reasonable  presumption  that  there 
are  secret  or  secluded  places  in  streets.  On  the  contrary, 
the  presumption  is  that  streets  are  public  thoroughfares, 
open  and  free  in  every  part  to  the  public.    It  is  the  duty  of 
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the  municipal  authorities  to  keep  them  reasonably  safe  for 
travel.  It  is  not  sulBeient  to  make  part  of  a  street  safe  for 
travel ;  the  whole  street  must  be  made  so.  This  considera- 
tion would,  of  itself,  preclude  the  presumption  that  there 
may  be  secluded  places  in  public  streets. 

Pri^na  facie  Si  public  street  is  a  public  place.  In  one  case 
it  was  said,  ''A  street  is  per  se  public."  Carwile  v.  Tlie  State^ 
35  Ala.  392 ;  McCauley  v.  The  States  26  Ala.  135. 

The  term  "street"  does  not  mean  private  waj^s,  nor  does  it 
apply  to  roads  or  ways  owned  by  private  corporations.  Wil- 
son V.  Allegheny  City^  79  Pa.  St.  272 ;  Quinn  v.  The  City 
of  Paterson,  27  N.  J.  L.  35. 

The  indictment,  in  charging  that  the  offence  was  commit- 
ted in  a  public  street,  shows  at  least  a  prima  facie  case. 
The  State  was  not  bound  to  anticipate  defences,  and  nega- 
tive their  existence.  If  there  existed  any  facts  stripping  a 
public  street  of  its  ordinary  character,  the}'  should  be  shown 
by  way  of  defence. 

The  court  erred  in  sustaining  the  motion  to  quash. 

Judgment  reversed. 


^•» 


\ 


No.  9527. 

The  State  v.  Maddox. 

Criminal  TjAvr. —IndictmenU-^Exceptions  in  fi'toiwec— -Exceptions  to  of- 
fences created  by  statute,  not  contained  in  the  enacting  clause  or  m 
the  definition  of  the  offences,  but  In  a  subsequent  clause  or  statute, 
are  matters  of  defence,  and  need  not  be  negatived,  either  in  the  in- 
dictment or  by  the  evidence. 

Same. — Dratdng  Dangerous  Weapons. — ^It  is  not  necessaiy,  in  an  indict- 
ment under  the  act  of  March  13tti,  1875,  2  R.  S.  1876,  p.  450,  for  draw- 
ing a  dangerous  weapon,  to  negative  the  exception  contained  in  the 
proviso  to  such  act. 

From  the  Blackford  Circuit  Court. 
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D.  P.  Baldwin^  Attorney  General,  C.  W.  Wathins^  Prose- 
cuting Attorney,  and  J.  Noonan^  for  the  State. 

HowK,  C.  J. — On  the  appellee's  motion  the  indictment 
against  him  in  this  case  was  quashed,  and  to  this  decision 
the  State  excepted  and  has  appealed  therefrom  to  this  court. 
The  only  question  for  our  decision,  therefore,  is  this :  Did 
the  trial  court  err  in  quashing  the  indictment? 

Omitting  introductory  and  formal  matters,  the  indictment 
charged,  in  substance,  that  *^John  C.  !Maddox,  late  of  said 
county,  on  the  Ist  day  of  November,  A.  D.  1880,  at  said 
county  and  State  aforesaid,  did  then  and  there  unlawfully 
draw  a  certain  dangerous  and  deadly  weapon,  to  wit,  a  pistol, 
commonly  called  a  revolver,  upon  the  person  of  one  Jame& 
Kingsbury,  contrary  to  the  form  of  the  statute,"  etc. 

It  is  manifest,  that  it  was  intended  and  attempted,  in  and 
by  this  indictment,  to  charge  the  appellant  with  the  commis- 
sion of  a  misdemeanor,  which  is  defined  and  its  penalty  pre- 
scribed in  section  1  of  "An  act  defining  certain  misdemean- 
ors, and  prescribing  penalties  therefor,"  approved  March 
13th,  1875.  Omitting  the  enacting  clause,  this  section  read& 
as  follows : 

**That  if  any  person  shall  draw  or  threaten  to  use  any 
pistol,  dirk,  knife,  slung-shot,  or  any  other  deadly  or  dan- 
gerous weapon  upon  any  other  pei*son,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  therefor, 
shall  be  fined  in  any  sum  not  less  than  one  nor  more  than 
five  hundred  dollars,  to  which  may  be  added  imprisonment 
in  the  county  jail  not  to  exceed  six  months :  Provided^  that 
the  provisions  of  this  act  shall  not  apply  to  persons  drawing 
or  threatening  to  use  such  dangerous  or  deadly  weapons  in 
defence  of  his  person  or  property,  or  in  defence  of  those 
entitled  to  his  proteci:ion  by  law."    2  R.  S.  1876,  p.  459. 

The  appellee  has  not  favored  this  court  with  any  argument 
in  support  of  the  decision  of  the  circuit  court,  in  his  favor  r 
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and  therefore  we  have  been  wholly  dependent  upon  the  well- 
considered  brief  of  the  appellant's  counsel,  for  such  informa- 
tion as  we  have  in  regard  to  the  grounds  of  that  decision. 

We  learn  from  the  brief  of  the  attorneys  of  the  State,  that 
the  indictment  in  this  case  was  probably  quashed  upon  the 
ground  that  it  did  not  contain  an  averment  negativing  the- 
exception  in  the  proviso,  to  the  effect  that  the  appellee  did 
not  draw  his  pistol  "in  defence  of  his  person  or  property,, 
or  in  defence  of  those  entitled  to  his  protection  by  law." 
The  question  for  our  decision,  therefore,  is  this :  Was  it 
necessary  to  the  sufficiency  or  validity  of  the  indictment  in 
this  case,  that  it  should  have  negatived  the  exception  con- 
tained in  the  proviso,  and  not  in  the  body  of  the  act?  We 
are  of  the  opinion  that  this  question  must  be  answered  in 
the  negative.  The  misdemeanor,  with  the  commission  of 
which  the  appellant  is  charged  in  the  indictment,  is  clearly 
and  fully  defined  in  the  body  of  the  section  above  quoted  ; 
while  the  matter  stated  in  the  proviso  forms  no  part  of 
the  definition  of  the  offence,  but,  if  it  exists,  constitute* 
purely  and  simply  a  good  and  complete  defence  to  any  prose- 
cution for  such  offence.  The  exception,  it  will  be  seen,  is 
not  embraced  in  the  enacting  clause,  declaring  and  defining 
the  offence ;  but  it  is  fodad  in  a  subsequent  clause  or  proviso 
of  the  statute.  In  Russell  v.  TTie  State,  50  Ind.  174,  this 
court  said  :  "The  law  in  relation  to  exceptions  in  a  statute 
is,  that  if  the  exception  be  contained  in  a  subsequent  clause 
or  statute,  it  is  a  matter  of  defence,  and  need  not  be  nega- 
tived in  the  indictment."  This,  we  understand,  is  the  settled 
rule  of  law  on  the  subject  now  under  consideration.  Thus, 
in  Archbold's  Crim.  Prac.  &  Plead.,  8th  ed.,  p.  361,  it  is 
said:  "But  where  an  offence  is  created  by  statute,  and  an 
exception  is  made,  either  by  another  statute  or  by  another 
and  substantive  clause  of  the  same  statute,  it  is  not  neces- 
sary for  the  prosecutor,  either  in  the  indictment  or  by  evi- 
dence, to  show  that  the  defendant  does  not  come  within  the 
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exception  ;  but  it  is  for  the  defendant  to  prove  the  affirma- 
tive, and  Avhich  he  may  do  under  the  plea  of  not  guilty." 

For  the  reasons  given,  the  court  clearly  erred,  as  it  seems 
to  us,  in  quashing  the  indictment  in  this  case. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  motion 
to  quash  the  indictment,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


^»  • 


No.  8570. 

McClure  et  al.  v.  McClure. 

Interrogatories.  —  Co?%;fi'c/  of  Answers  with  Creneral  Verdict. — Where 
there  is  a  direct  and  irreconcilable  conflict  between  the  general  ver- 
dict and  the  answers  to  Interrogatories,  the  latter  will  prevail  against 
the  foi-mer. 

Same. — When  Single  Answer  to  Interrogatories  wUl  Prevail  Against  Cren- 
eral Verdict, — Where  interrogatories  cover  the  whole  case,  and  taken  to- 
gether sustain  the  general  verdict,  parties  can  not  single  out  one  of  a 
series  of  answers  and  aslc  judgment  upon  that  alone  as  against  the  gen- 
eral verdict,  unless  such  answer  is  upon  a  vital  point  and  distinct  from 
and  independent  of  other  answers,  and  so  in  conflict  with  the  general 
verdict  as  not  to  be  reconcilable  with  it  upon  any  reasonable  h}T>oth- 
esis  consistent  with  the  issues. 

Infancy. — Contract, — Bati/ication.— Where  a  minor,  in  conjunction  with 
a  pei*son  of  full  age,  retains  possession  of  leased  premises,  under  a  con- 
tract therefor,  ten  months  after  attaining  his  majority,  he  thereby  rat- 
ifies such  contract. 

Same. — Wrongful  Detention, — Infancy  is  not  a  defence  to  an  action  for  the 
wrongful  detention  of  property. 

Xandlord  and  Tenant.— iVbftc€  to  Quit.-'Evidence,^In  an  action  to 
recover  the  possession  of  real  estate,  where  the  evidence  shows  a  ten- 
ancy for  a  time  certain,  no  notice  to  quit  is  required. 

From  the  Dearborn  Circuit  Court. 

W.  S.  Holman  and  W,  H,  Bainbridge^  for  appellants. 
O.  B.  Liddelly  for  appellee. 
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Elliott,  J. — ^The  appellee  recovered  judgment  against 
appellants  for  the  possession  of  real  estate  and  damages  for 
its  detention.  Appellant  Frank  McClure  asks  a  reversal  aa 
to  himself  upon  two  grounds,  which  we  will  consider  in  the 
order  in  which  they  are  discussed  by  counsel. 

One  of  these  grounds  is,  that  upon  the  answers  to  inter- 
rogatories he  was  entitled  to  a  judgment,  notwithstanding 
the  general  verdict  against  him  and  his  co-appellant,  and 
that  the  court  did  wrong  in  overruling  his  motion  for  judg* 
ment.  It  is  only  in  cases  where  there  is  a  direct  and  irrec- 
oncilable conflict  between  the  general  verdict  and  the  an- 
swers to  interrogatories  that  the  latter  will  prevail  against 
the  former.  There  is  no  such  conflict  here.  Upon  the  con- 
trary, taking,  as  must  be  done,  all  the  answers  together,  they 
lend  strong  and  full  support  to  the  general  verdict.  Where 
interrogatories  cover  the  whole  case,  and  taken  together  sus- 
tain the  general  verdict,  parties  can  not  single  out  one  of  a 
series  of  answei*s,  and  ask  judgment  upon  that  alone.  Of 
course,  if  the  answer  is  upon  a  vital  point,  and  is  distinct 
from  and  independent  of  other  answers,  it  would  be  other- 
wise, provided  always,  that  the  conflict  between  it  and  the 
general  verdict  can  not  be  reconciled  upon  any  reasonable 
hypothesis  consistent  with  the  issues. 

Another  ground  relied  upon,  and  which  is  presented  by 
Frank  McClure' s  motion  for  a  new  trial,  is  that  he  was  not  of 
age  when  the  premises  were  leased  to  him  and  his  co-appel- 
lant. The  original  lease  was  a  written  one,  and  was  executed 
in  January,  1877.  The  second  was  a  verbal  one,  and  was  en- 
tered into  in  the  spring  of  1878.  Upon  the  trial,  which  took 
place  on  the  30th  day  of  December,  1879,  the  said  appellant 
testified  that  he  was  ** twenty-two  years  old  last  May,"  and 
this  would  make  him  of  full  age  in  May,  1878.  He,  in  con- 
junction with  his  co-appellant,  retained  possession  for  at  least 
ten  months  after  this  date,  and  thereby  ratified  the  original 
contract.     There  w^  not  onljr  no  disaffirmance,  but  there 
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-were  such  acts  as  affirmatively  indicated  an  intoitioD  to 
adopt  the  contract  as  it  was  originally  execnied.  Infancy 
would  not  constitute  a  defence  to  the  chaige  made  in  the 
complaint,  that  the  appellant  Frank  McCIure,  in  conjunction 
with  his  co-appellant,  wrongfully  detained  possession  of  the 
demised  premises  from  the  appellee,  and  for  such  tortious 
detention,  conceding  the  said  appellant's  infancy,  the  appel- 
lee was  entitled  to  some  damages,  and  we  can  not  say,  from 
the  evidence,  that  the  amount  assessed  by  the  jmy  was  ex- 
cessive. 

Both  the  appellants  joined  in  a  motion  for  a  new  trial,  and 
a  reversal  as  to  both  is  asked  upon  the  ground  that  this  mo- 
tion was  wrongly  overruled.  In  support  of  this  position  it 
is  urged  that  the  evidence  shows  a  tenancy  from  year  to 
year,  and  that  no  notice  to  quit  was  ever  property  given. 
We  have  carefully  examined  the  evidence,  and  are  satisfied 
that  it  clearly  shows  a  tenancy  for  a  time  certain,  and  there- 
fore no  notice  was  required. 

Judgment  affirmed,  at  costs  of  appellants. 


No.  7402. 

Jj^  Robinson  v.  Snyder  et  al. 

185    611 

1^  130  Practice. — Bamiless  Error.^J^o  available  error  is  committed  in  stiik- 
130  184  in^  out  an  answer,  where  the  matters  therein  pleaded  are  admissible 
w   546         nnder  the  general  denial  already  pleaded. 

74    110      Saxe.— Exception  to  Special  Finding.— Motion  for  New  Trial.—CoBe  Bx- 
|i&o__ioi         plained. — An  exception  to  a  conclusion  of  law  does  not  preclude  a  mo- 
tion for  a  new  trial  on  the  ground  that  the  special  finding  is  not  sus- 
tained by  the  evidence.     Cruzan  v.  Smith,  41  Ind.  288,  explained. 
Sam'E.— Effect  of  Exception  to  Special  Finding.— The  effect  of  an  exception 
to  a  special  finding  is  to  admit,  for  the  purpose  of  the  exception,  the 
truth  of  the  facts  found,  but  the  admission  is  not  conclusive. 
Joint  Obi^igohs.— Judgment  Against  One.—A&  a  general  rule  a  judgment 
against  one  of  several  joint  obligors  releases  the  others. 
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From  the  Whitley  Circuit  Court. 

C.  Clemans  and  A.  C.  Clemans^  for  appellant. 

T.  jR.  Marshall  and  W.  F.  McNagnyj  for  appellees. 

ELL10TT9  J.  —  Seth  F.  Robinson,  Elisha  Hilliard  and 
Ephraim  Hilliard  were  partners,  and  this  action  was  insti- 
tuted against  them  upon  a  promissory  note,  executed  in  the 
firm  name  adopted  by  the  partnership. 

Judgment  was  rendered  against  Seth  F.  Robinson  alone, 
who  now  prosecutes  this  appeal. 

A  point  is  made  upon  the  ruling  of  the  court  striking  out 
an  answer  filed  by  the  appellant,  but,  as  the  matters  spe- 
cially pleaded  were  admissible  under  the  general  denial, 
which  was  already  in,  no  available  error  was  committed. 

The  second  question  which  the  appeal  presents  is  the  cor- 
rectness of  the  conclusions  of  law,  stated  by  the  court,  upon 
the  facts  set  forth  in  the  special  finding.  The  finding  is  as 
follows : 

"The  defendants,  on  the  28th  day  of  December,  1874, 
made  the  note  sued  on  payable  to  the  plaintiffs ;  the  same 
is  due,  and  attorney's  fees  for  the  collection  of  the  same  are 
worth  $15.  Heretofore,  on  the  22d  day  of  April,  1878,  the 
said  note  was  left  with  Jackson  Sadler,  a  justice  of  the  peace 
of  Whitley  county,  to  be  sued  upon,  and  he  issued  a  sum- 
mons thereon,  returnable  on  the  27th  day  of  April,  1878. 
The  summons  was  duly  returned,  having  been  duly  served 
on  Robinson  and  Elisha  Hilliard,  and  not  found  as  to  Ephraim 
Hilliard ;  whereupon  judgment  was  rendered  by  the  said 
justice  of  the  peace  against  Seth  F.  Robinson  and  Elisha 
Hilliard  on  said  note  for  the  sum  of  $47,  all  in  due  form  of 
law,  and  no  further  action  was  taken  as  to  Ephraim  Hilliard. 

•*On  the  2d  day  of  May,  1878,  Seth  F.  Robinson  made, 
before  the  justice,  a  motion  for  a  new  trial  of  the  cause; 
and  by  the  justice  a  new  trial  was  granted,  and  the  same, 
was  set  for  hearing  on  the  11th  day  of  May,  1878,  and  sub- 
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sequently  the  case  was  continued  until  the  18th  day  of  May,. 
1878,  and  upon  that  day  the  plaintiffs  appeared  and  dis« 
missed  the  action,  and  judgment  was  rendered  against  them 
for  costs.  That  the  justice,  in  granting  such  new  trial,  at  the 
time  wrote  out  on  his  docket,  as  expressive  of  his  judicial  de- 
cision, *And  a  new  trial  is  hereby  granted  to  him,'  and  then, 
with  other  words  expressing  his  action,  signed  the  docket  on 
the  1 1th  day  of  May,  1878 .  The  justice,  upon  further  consid- 
eration, wrote  in  his  record,  following  the  foregoing  words : 
^And  the  above  judgment  is  set  aside.' 

"Subsequently  the  plaintiffs,  on  the  18th  day  of  May,  1878,. 
brought  suit  before  the  same  justice,  on  the  same  note,  and 
service  of  summons  was  had  on  Robinson  and  Elisha  Bil- 
liard, and  no  service  as  to  Ephraim,  and  judgment  on  the 
note  rendered  against  Robinson  and  Elisha  Hilliard.  From 
that  judgment  Robinson  appealed  to  this  court,  and  upon 
the  issue  made  the  cause  is  now  before  this  court  for  trial. 
There  being  no  service  on  Ephraim,  and  plaintiffs  now  dis- 
miss as  to  Elisha  Hilliard." 

The  court  stated,  upon  the  facts  found,  conclusions  of 
law  as  follows:  ''From  the  foregoing,  the  court  states,  as 
conclusions  of  law,  that  the  defendant  Seth  F.  Robinson  is 
liable  to  pay  the  plaintiffs  $64.45  on  the  note  sued  upon, 
which  mav  be  recovered  in  this  suit.  And  the  court  further 
finds,  that  it  be  decreed,  as  against  the  plaintiff,  that  the 
judgment  rendered  before  Jackson  Sadler,  Esquire,  against 
the  defendant  Robinson  be  vacated  and  set  aside,  and  the 
plaintiff  barred  from  proceeding  in  any  way  as  against  Rob- 
inson, to  enforce  or  collect  said  judgment." 

The  appellant  excepted  to  the  conclusions  of  law,  stating 
his  exceptions  in  general  terms. 

If  the  judgment  rendered  by  the  justice  of  the  peace,  on 
the  27th  day  of  April,  1878,  against  both  Robinson  and  Hil- 
liard, was  by  the  court  deemed  in  force  as  against  the  latter, 
then  the  conclusions  of  law  were  clearly  erroneous.     It  is- 
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settled  that  a  judgment  against  one  of  several  joint  obligors 
discharges  the  others,  except  in  cases  where  the  statute  ex- 
pressly provides  otherwise.  Kennard  v.  Carter ,  64  Ind,  31 ; 
Nicklatts  v.  Roach^  3  Ind.  78  ;  Holman  v.  Langtree^  40  Ind. 
349  ;  Ervoin  v.  ScotteUy  40  Ind.  389  ;  MuUendore  v.  Silvers^ 
34  Ind.  98.  The  inference  from  the  language  used  by  the 
court,  in  the  special  finding  and  conclusions  of  law,  is,  that 
the  court  regarded  the  judgment  of  April  27th,  1878,  as  in 
full  force  against  Hilliard ;  and,  if  this  is  so,  then  the  judg- 
ment against  Kobinson  was  erroneous.  If  we  were  clear 
that  it  is  our  duty  to  construe  the  findings  and  conclusions 
as  declaring  that  the  judgment  of  April  27th,  1878,  was  in 
force  against  Bobinson' s  co-obligor,  then  we  should  be  in- 
clined to  enter  judgment  for  appellant  on  the  special  finding, 
but  this  we  prefer  not  to  do. 

It  is  earnestly  insisted  that  the  motion  for  a  new  trial 
ought  to  have  been  sustained  because  the  finding  and  judg- 
ment are  contrary  to  the  evidence. 

An  important  question  of  practice  requires  consideration 
before  discussing  the  principal  question  which  counsel  argue. 
The  appellant's  exception  to  the  conclusions  of  law,  it  is 
said,  concludes  him  from  questioning  the  correctness  of  the 
finding  of  facts.  We  think  otherwise.  A  party  who  excepts 
to  the  conclusions  of  law  does  not  conclude  himself  from 
controverting  the  facts  stated  in  the  special  finding.  He 
admits  their  truth  for  the  purposes  of  his  exceptions,  just 
as  one  who  demurs  to  a  pleading  admits  the  facts  stated. 
When  the  exception  in  the  one  case,  or  the  demurrer  in  the 
other,  is  disposed  of,  the  party  is  at  liberty  to  controvert 
the  statements  made  in  the  finding  or  pleading  excepted  or 
demurred  to.  When  the  exception  is  overruled,  the  party 
may  then,  by  his  motion  for  a  new  trial,  present  the  ques- 
tion of  the  correctness  of  the  finding  of  facts. 

The  case  of  Cruzan  v.  Smithy  41  Ind.  288,  is  not,  when  cor- 
rectly understood,  in  conflict  with  the  doctrine  we  have  here 
Vol.  74.-8 


114  SUPREME  COURT  OF  INDIANA, 

Bobinson  v.  Snyder  et  al. 

declared.  It  is  true  that  the  court  there  said,  ^'When  a  party 
excepts  to  the  decision  of  the  court,  he  admits  that  the  facts 
are  correctly  and  fully  found,  but  says  that  the  court  erred 
in  applying  the  law  to  the  facts  found  to  exist/'  This  state- 
ment was  correct  as  applied  to  the  question  then  under  con- 
sideration, for  a  party  does  by  his  exception  admit  the  cor- 
rectness of  the  finding  of  facts,  but  the  admission  is  not  a 
conclusive  one.  All  that  was  meant  in  the  case  referred  to 
is  that  the  exception  was  an  admission  for  the  purpose  of 
the  exceptions.  That  we  place  a  correct  construction  upon 
the  holding  in  Cruzan  v.  Smithy  is  shown  by  the  fact  that  the 
court  there  quoted  with  approval  from  the  case  of  Schmitz 
V.  Lauferty^  29  Ind.  400,  the  following  language :  "But  if 
the  ^decision  is  not  sustained  by  sufficient  evidence,  or  is 
contrary  to  law,'  then  the  case  is  within  the  sixth  specifica- 
tion of  section  352  of  the  code,  2  G.  &  H.  212,  and  a  motion 
for  a  new  trial  is  proper." 

We  have  looked  through  the  evidence,  and  are  satisfied 
that,  upon  one  or  more  material  points,  the  finding  is  op- 
posed by  uncontradicted  evidence.  There  was  in  truth,  no 
conflict  of  evidence.  The  only  possible  question  is  as  to  the 
effect  to  be  given  the  documentary  evidence  introduced  by 
the  parties. 

We  think  justice  can  be  best  done  by  reversing,  and  re- 
manding the  cause  for  a  new  trial ;  and  we  therefore  reverse 
the  judgment,  at  costs  of  the  appellees,  and  remand  the  cause 
with  instructions  to  sustain  appellant's  motion  for  a  new  trial. 

Opinion  filed  at  November  term,  1S80. 

Petition  for  a  rehearing  overruled  at  May  term,  18S1. 
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Practice.— -HarmJ«»«  Error.'-Cross  CompUriML^Demurrer.  —Where  there 
is  no  substantial  difference  between  the  question  presented  in  two  par- 
agraphs of  a  cross  complaint^  it  is  harmless  error  to  aostain  a  demurrer 
to  one  of  them. 

Same.— j9pec(a2  Finding. —Where  a  fact  is  not  referred  to  in  the  sq^cial 
finding,  no  question  is  reserved  in  regard  thereto  by  an  exception  to 
the  conclusions  of  law  from  the  facts  found.  74   1 15 

Convey AJXCB.—IHsafflrmance.'-Voidable  Deed.— A  voidable  deed  may  be 
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disaffirmed  by  entry  on  the  land,  by  a  written  notice  of  disaffirmance. 
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by  a  subsequent  conveyance,  or  by  any  other  equally  emphatic  act,  de-     74  m 
claratory  of  an  intention  to  disaffirm. 

Baxe.— Act  of  Visaffirmance.—lt  is  the  act  of  disaffirming  which  destroys 
a  voidable  deed,  and  not  the  proceedings  which  may  be  taken  to  give 
force  and  effect  to  the  disaffirmance  after  it  has  been  made. 

Same. — Possession  Not  Necessary  to  Disafflrm. — It  is  not  necessary  that  tiie 
grantor  in  a  voidable  deed  should  be  in  a  position  to  recover  the  pos- 
session of  the  land  conveyed,  when  the  disaffirmance  of  the  deed  is 
made. 

Same.— /n«OWcfen<  Excuse  for  Failure  to  IHsaffirm.— The  possession  of 
real  estate  by  a  widow,  under  right  of  dower,  is  no  excuse  for  the  fail- 
ure of  a  minor  heir,  to  whom  the  fee  belongs,  to  disaffirm  a  deed  made 
thereto  within  a  reasonable  time  after  arriving  at  full  age. 

From  the  Shelby  Circuit  Court. 

B.  F.  iove,  for  appellant. 

A.  Major y  S.  Major  and  i.  J,  Hackney ^  for  appellee. 

NiBLACK,  J. — ^This  was  an  action  for  partition,  in  which 
-John  Williams,  the  appellee,  was  plaintiff,  and  Nancy  Long 
the  appellant,  and  a  considerable  number  of  others,  nearly  all 
lineal  descendants  of  one  John  White,  deceased,  were  defend- 
ants. The  complaint  alleged  that  John  White  died  intes- 
tate, in  1838,  seized,  amongst  other  tracts,  of  an  eighty-acre 
tract  of  land,  in  Shelby  county,  the  tract  of  which  partition 
was  demanded,  and  leaving  a  widow  and  six  children;  that 
the  tract  in  controversy  was  afterwards  assigned  to  the  wid- 
ow during  her  life  as  and  for  her  dower  interest  in  the  lands 
«of  her  said  late  husband ;  that,  in  1848,  the  plaintiff  had  in- 
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tennarried  with  the  widow ;  that,  om  the  11th  day  of  Janu- 
ary, 1851,  the  plaintiff  had  purchased  of  the  said  Nancy 
Long,  who  was  one  of  the  children  of  the  said  John  White, 
and  wa&  then  the  wife  of  one  Abram  Hill,  and  two  other 
children  of  the  said  White,  their  interest  in  said  eighty-acre 
tract  of  land  ;  that  the  widow,  with  whom  the  plaintiff  had. 
so  intermarried,  had  died  intestate  in  1875  ;  that  the  plain- 
tiff had  inherited  from  her  one  thirty-sixth  part  of  said  tract 
of  land,  he  thus  becoming  the  owner  in  the  aggregate  of 
nineteen  thirty-sixth  parts  thereof.  Nancy  Long  filed  a  cross 
complaint,  in  two  paragraphs,  setting  up  title  to  seven  thirty- 
sixths  of  the  land  in  dispute.  In  both  paragraphs  she  set  out 
the  deed,  with  the  acknowledgments  attached  thereto,  which 
she  and  others  had  executed  fo  the  plaintiff  on  the  11th 
day  of  January,  1851,  averring  that  at  the  time  of  its  exe- 
cution she  was  a  minor  and  a  married  woman,  under  eigh- 
teen years  of  age,  and  that  she  had  since  disaffirmed  said 
deed.  The  only  substantial  difference  between  the  two  para- 
graphs was,  the  first  averred  a  disaffirmance  in  1877,  and 
the  second  a  disaffirmance  in  1860.  A  demun*er  was  sus- 
tained to  the  first  paragraph  of  the  cross  complaint,  and, 
issue  being  joined,  the  court  made  a  special  finding  of  the 
facts  established  by  the  evidence. 

The  facts  as  found  by  the  court,  and  the  conclusions  of  law 
drawn  from  them,  so  far  as  any  question  is  made  by  this  ap- 
peal, were  as  follows :  That  on  the  4th  day  of  December, 
1838,  John  White  died  intestate,  leaving  Margaret  White  as 
his  widow,  and  Nancy  White,  now  Nancy  Long,  Elizabeth 
White,  afterwards  Elizabeth  Engler,  now  deceased,  Sarah 
White,  afterwards  Sarah  Wallace,  now  also  deceased,  Phebe 
White,  also  since  deceased,  Joseph  White,  also  now  dead, 
and  William  White,  who  has  also  since  died,  as  his  children, 
surviving  him  ;  that  the  said  John  White  died  seized,  amongst 
other  lands,  of  the  eighty-acre  tract  described  in  the  com- 
plaint ;  that  dower  in  the  lands  of  her  late  husband  was  as^ 
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signed  to  the  said  Margaret,  upon  and  so  as  to  include  said 
tract ;  that  in  the  year  1848  the  said  Margaret  intermarried 
with  and  became  the  wife  of  the  plaintiff ;  that  on  the  1 1th 
^ay  of  Januaiy,  1851,  the  defendant  Nancy  Long,  then  Nan- 
^cy  Hill,  together  with  her  husband,  Abram  Hill,  and  Joseph 
White  and  wife,  and  William  White  and  wife,  executed  and 
"delivered  to  the  plaintiff  a  deed  of  conveyance  conveying  to 
him  the  respective  interests  of  the  said  Nancy,  Joseph  and 
William  in  the  land  in  suit ;  that  at  the  time  of  the  execution 
lot  said  deed  the  said  Nancy  was  a  married  woman,  and  under 
'Eighteen  years  of  age ;  that  she  did  not  arrive  at  the  age  of 
.twenty-one  years  until  the  11th  of  December,  1854 ;  that  the 
•«aid  Nancy  did  not,  at  any  time  or  in  any  manner,  ever  dis- 
affirm her  said  deed  to  the  plaintiff,  or  declare  to  him  her  de- 
-sire  or  intention  not  to  be  bound  by  the  same,  because  of  her 
minority  when  she  executed  said  deed,  or  for  any  other  cause, 
previous  to  the  filing  of  her  cross  complaint ;  that  (if  terwards 
the  said  Phebe  Wbit^  died  intestate,  without  having  ever 
:been  maaried,  leaving  her  mother  and  brothers  and  sisters 
«a6  Jwr  only  heirs  at  law,  surviving  her ;  that,  on  the  6th  day 
xH  August,  1875,  the  said  Margaret,  being  still  the  wife  of 
the  plaintiff,  died  intestate. 

Upon  these  facts,  the  court  came  to  the  conclusion  that, 
4it  the  death  of  John  White,  each  of  his  children  became 
entitled  to  one  undivided  sixth  part  of  the  land  designated 
In  the  complaint,  subject  to  the  life-estate  of  their  mother 
therein ;  that  the  plaintiff  became  the  owner  of  the  undivided 
interests  of  the  said  Nancy,  Joseph  and  William  in  said  land 
by  their  said  deed  of  the  11th  day  of  January,  1851,  to  him ; 
that  said  deed,  as  to  the  said  Nancy,  was  voidable,  and  might 
have  been  disaffirmed  by  her  within  a  reasonalfle  time  after 
her  arrival  at  the  age  of  twenty-one  years ;  that  the  dower 
interest  of  her  mother  in  the  land  afforded  no  sufficient  ex- 
cuse for  her  delay  in  disaffirming  her  deed,  within  such  rea- 
isonable  time  after  arriving  at  full  age ;  that,  having  failed 
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for  more  than  twenty  years  after  reaching  her  majority  to- 
disaffirm  her  deed,  it  was  then  too  late  for  her  to  exercise 
that  right ;  that,  by  the  death  of  the  said  Phebe  White,  the 
said  Margaret  inherited  one-half  of  her  interest  in,  equal  to 
one-twelfth  of,  said  land,  one-third  of  which  one-twelfth 
went  to  the  plaintiff  at  the  death  of  the  said  Margaret ;  that,, 
by  reason  of  the  premises,  the  plaintiff  had  become  the  owner 
of  nineteen  thirty-sixths  of  the  land,  and  was  entitled  to 
have  partition  of  the  same ;  that,  as  one  of  the  heirs  of  her 
sister  Phebe,  the  said  Nancy  had  inherited  a  small  interest 
in  the  land  subseqaent  to  the  execution  of  her  deed  to  the 
plaintiff,  and  that,  by  her  mother's  death,  she  afterward 
became  entitled  to  another  small  interest  in  the  estate  which 
her  mother  had  inherited  from  the  said  Phebe. 

The  court  came  to  further  conclusions,  upon  other  facts 
found  by  it,  as  to  the  interests  which  the  other  defendants 
had  acquired  in  the  land,  to  all  of  which  conclusions  of  law 
the  said  Nancy  by  her  counsel  excepted. 

Partition  of  the  land  was  then  decreed  and  made,  setting^ 
off  to  the  plaintiff  nineteen  thirty-sixth  parts  as  his  share 
therein,  and  otherwise  disposing  of  the  residue. 

Error  is  assigned  by  Nancy  Long,  who  alone  appeals  :• 
1.  Upon  the  sustaining  of  the  demurrer  to  the  first  para- 
graph of  the  cross  complaint.  2.  Upon  the  conclusions  of 
law  drawn  by  the  court  from  the  facts  as  found  by  it. 

The  appellant  contends  that  the  acknowledgment  of  the- 
deed  set  out  in  the  first  paragraph  of  her  cross  complaint 
was  so  fatally  defective,  when  considered  with  reference  to- 

i 

the  law  in  force  at  the  time  it  was  takeu,^  as  to  render  the- 
deed  void  as  to  her,  and  that,  for  that  reason  the  court  erred 
in  sustaining  the  demurrer  to  that  paragraph.  The  second' 
paragraph  of  the  cross  complaint,  however,  set  out  the  deed 
and  the  acknowledgment,  in  the  same  manner  as  the  firsts 
and  the  question  argued  upon  the  acknowledgment  was  as- 
well  presented  by  the  second  as  by  the  first  paragraph.     If  ^ 
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therefore,  the  demurrer  to  the  first  paragraph  was  errone- 
ously sustained,  a  question  we  have  not  considered,  the  error 
was  a  harmless  one,  and  as  no  reference  was  made  to  the 
acknowledgment  in  the  special  finding,  no  question  is  re- 
served upon  it  for  our  consideration  here. 

The  appellant  further  contends  that,  as  her  mother  was  in 
the  lawful  possession  of  the  land  during  her,  the  said  moth- 
er's, natural  life,  the  ancient  and  best  established  method 
of  disaffirming  a  dped,  by  entry  on  the  land,  would  have  been 
unauthorized  and  unavailing,  and  that,  by  analogy,  any  other 
mode  of  disaffirmance  would  have  been  equally  ineffectual, 
during  the  lifetime  of  the  mother;  and  that  a  reasonable 
time  for  the  disaffirmance  of  the  appellant's  deed  had  not 
elapsed  between  the  time  of  the  mother's  death  and  the 
commencement  of  this  suit.  As  applicable  to  the  doctrine 
thus  contended  for  by  the  appellant,  it  may  be  said — 

First.  That  there  are  in  this  State  several  well  recognized 
modes  of  disaffirming  a  voidable  deed.  The  disaffirmance 
may  be  by  entry  upon  the  land,  by  a  written  notice  of  disaf- 
firmance, by  a  subsequent  conveyance,  or  by  any  other  equally 
emphatic  act,  declaratory  of  an  intention  to  disaffirm.  Law 
V.  LoTig,  41  Ind.  586 ;  Scranton  v.  Stewart^  52  Ind.  68.  The 
appellant  might,  therefore,  have  disaffirmed  by  other  means 
than  an  entry  upon  thcr  land. 

Secondly.  That  it  is  the  act  of  disaffirming  which  destroys 
a  voidable  deed,  and  not  the  proceedings  which  may  be  taken 
to  give  force  and  effect  to  the  disaffirmance  after  it  has  been 
made.     Potter  v.  Smithy  36  Ind.  231. 

It  was  not  necessary  that  the  appellant  should  have  been 
in  a  position  to  recover  the  possession  of  the  land  when  she 
disaffirmed  her  deed  to  the  appellee.  She  might  have  brought 
an  action  to  quiet  her  title  without  being  entitled  to  posses- 
sion.    2  R.  S.  1876,  p.  254,  sec.  611. 

The  possession  of  her  mother  was,  therefore,  no  excuse 
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for  the  failure  of  the  appellant  to  disaffirm  her  deed  within 
a  reasonable  time  after  her  arrival  at  full  age. 

We  see  no  error  in  the  proceedings  below.  The  judgment 
is  affirmed,  with  costs. 


♦#» 


No.  7815. 

CoHN  V.  Rumely  et  al. 

DlSKlSSAij.^^Anrumncement  of  Finding, — Hoio  Made. — Statute  Construed,-^ 
Ad  entry  by  the  jud||^,  on  his  docket,  of  the  finding  in  a  cause,  Is  not 
an  announcement  of  the  finding,  within  the  meaning  of  the  first  clause 
of  section  363  of  the  code,  2  R.  S.  1876,  p.  184.  Such  announcement,  to 
bar  the  plaintiff's  right  to  dismiss  his  action,  must  bo  made  orally,  in 
open  court,  or  by  means  of  a  public  record  which  will  biing  the  ruling 
to  the  knowledge  of  the  parties. 

From  the  Laporte  Circuit  Court. 

W.  H.  Calkins  and  D.  J.  Wile^  for  appellant. 
W.  E,  Higgins^  for  appellees. 

Elliott,  J. — ^The  single  question  presented  by  this  record 
is  whether  an  entry  made  by  the  court,  on  its  own  docket, 
is  to  be  deemed  the  announcement  of  a  finding,  within  the 
meaning  of  section  363  of  the  code.  A  brief  extract  from 
the  record  will  show  the  character  of  the  question  and  the 
manner  in  which  it  is  presented.  We  quote  from  the  record 
the  following  : 

"After  all  the  evidence  had  been  introduced,  the  court 
wrote  and  entered  the  following  words  upon  the  judge's 
docket,  viz. :  <Find.  for  Defts.  Judgt.  vs.  Plff.  for  costs.' 
Thereupon,  before  the  court  had  orally  announced  its  find- 
ing, the  said  plaintiff  offered  and  asked  leave  to  dismiss  his 
said  action  ;  but  the  court  refused  to  permit  him  so  to  do, 
to  which  ruling  of  the  court  the  plaintiff  at  the  time  ex- 
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eepted ;  that  thereupon  the  court  proceeded  to  and  did  ren- 
tier judgment  against  the  plaintiff,  as  heretofore  set  out  in 
the  record,  to  the  rendition  of  which  said  judgment  the 
plaintiff,  at  the  time,  objected  and  excepted." 

We  think  there  was  no  such  announcement  of  the  finding 
:as  deprived  the  appellant  of  his  right  to  dismiss.  An  an- 
nouncement must  be  orally  made  in  open  court,  or  by  means 
of  a  public  record  which  will  bring  the  ruling  to  the  knowl- 
edge of  the  parties. 

Judgment  reversed. 


♦  f » 


No.  9020. 

The  State,  ex  rel.  Stingley,  v.  Sullivan  et  al.  \\4i  i4s 

\\vt  m 

County  COHHiSSiONERS.—Coifnty  Work.-'Oravel  Boad,  — Statute  Con-  1J2  JU 
strued. — When  the  commissioners  of  a  county  talte  charge  of  the  con-  74  i^, 
Btruction  or  improvement  of  a  free  gravel  road,  such  construction  or  ^^^  ^^ 
improvement  becomes  at  once  a  county  work,  within  the  meaning  of  I  74  I'jM 
the  act  of  March  14th,  1877.    Acts  1877,  Spec.  Sess.,  p.  29.  , 

Same. — Bond, — Contract. — ^When  any  work  is  placed  in  charge  of  the        167    203 

commissioners  as  a  county  work,  they  are  required  to  take  a  bond  which        ~ • 

shaU  guarantee  the  faithful  performance  and  execution  of  the  work,  and        in     6O6 
that  the  contractor  shall  promptly  pay  all  debts  incurred  by  him  in  the 
prosecution  of  such  work,  including  labor,  material  furnished,  and  for 
boarding  the  laborers. 

Same. — Title  of  Act,^Boarding  Laborers.— The  subject-matter  and  gen- 
eral character  of  the  act  of  March  14th,  1877,  are  fairly  expressed  in  the 
title,  and  it  comprehends  the  provision  for  the  payment  of  persons 
boarding  laborers. 

£Lajce. — Jurisdiction.— Until  the  commissioners  of  a  county  have  acquired 
jurisdiction  over  a  gravel  or  other  similar  road,  and  ordered  either  its 
^construction  or  improvement,  they  are  wholly  without  authority  either 
to  let  a  contract  for  work  upon  such  a  road,  or  to  take  bond. 

Pleading. — Complaint. — Fatal  Omission.— A  failure  to  aver  that  the  com- 
missioners had  onlered  either  the  construction  or  improvement  of  a 
j;ravel  road  is  a  fatal  omission  from  a  paragraph  of  complaint  on  a 
l>ond  taken  under  the  provisions  of  said  act  of  March  14th,  1877. 
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From  the  Montgomery  Circuit  Court. 

A.  D.  TkomaSf  J.  E.  Humphries^  O.  D.  Hurley  and  BlP, 
Crane  f  for  appellant. 

G.  W.  Paul,  J.  R,  Courtney  and Cfrahanit  for  ap- 
pellees. 

NiBLAGK,  C.  J. — ^This  action  was  brought  by  the  State> 
on  the  relation  of  John  B.  Stingley,  against  John  Sullivan, 
Maurice  Carroll,  Fisher  Doherty,  Edward  Holmes  and 
Ephraim  C.  Griffith.   The  complaint  was  in  two  paragraphs. 

The  first  paragraph  stated,  that,  in  the  year  1879  and  prior 
to  the  10th  day  of  June  of  that  year,  the  board  of  commis- 
sioners of  the  county  of  Montgomery,  acting  upon  a  proper 
petition  and  in  pursuance  of  the  provisions  of  the  act  of 
March  3d,  1877,  authorizing  the  boards  of  commissioners  of 
the  several  counties  to  construct  gravel,  macadamized,  or 
paved  roads,  had  ordered  the  construction  of  a  gravel  road 
in  said  county  of  Montgomery,  known  as  the  Linden  Gravel 
Road,  and  being  about  to  enter  into  a  contract  with  the  de* 
fendants  Sullivan  and  Carroll,  for  the  construction  and 
building  of  said  gravel  road,  they,  the  said  Sullivan  and  Car- 
roll, together  with  the  other  defendants,  Doherty,  Holmes 
and  Griffith,  as  their  sureties,  on  said  10th  day  of  June^ 
1879,  executed  to  the  State  of  Indiana  their  bond  in  the 
penal  sum  of  nine  thousand  dollars,  conditioned  that  the 
said  Sullivan  and  Carroll  should  well  and  faithfully  perform 
their  contract  and  promptly  pay  all  debts  incurred  by  them 
in  the  prosecution  of  their  work,  including  labor,  and  for 
boarding  the  laborers  thereon,  in  the  event  that  the  contract 
should  be  awarded  to  the  said  Sullivan  and  Carroll ;  that 
thereupon  the  said  board  of  commissioners  awarded  such 
contract  to  the  said  Sullivan  and  Carroll,  and  accepted  and 
approved  said  bond ;  that  afterward  the  said  Sullivan  and 
Carroll  entered  upon  the  construction  of  the  said  gravel  road, 
under  their  contract,  and  became  indebted  to  the  relator^ 
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John  B.  StiDgley,  in  the  sum  of  eighty-two  dollars  and  four- 
teen cents,  for  work  done  and  labor  pei'formed'upon  said 
road,  and  for  boarding  the  hands  while  at  work  on  such  road, 
a  bill  of  particulars  of  which  said  indebtedness  was  filed  with 
the  complaint ;  that  said  relator  had  demanded  the  sum  of 
money  so  due  him  of  the  said  Sullivan  and  Carroll,  which  said 
sum  remained  unpaid.  Wherefore  judgment  was  demanded. 

The  second  paragraph  contained  nearly  all  the  material 
facts  averred  in  the  first  paragraph,  but  in  a  different  form, 
and  in  a  different  order. 

The  defendants  demurred,  severally,  to  each  paragraph 
of  the  complaint,  and  their  demurrer  was  sustained  to  both, 
paragraphs. 

The  relator  failing  and  refusing  to  plead  further,  final 
judgment  was  rendered  in  favor  of  the  defendants  upon 
their  demurrer. 

The  bond  sued  on,  a  copy  of  which  was  filed  with  the 
complaint,  was  as  follows : 

**Enow  all  men  by  these  presents,  that  we,  Maurice  Car- 
roll and  John  Sullivan,  Fisher  Doherty,  Edward  Holmes  and 
E.  C.  Griffith,  all  of  the  county  of  Montgomery  and  State 
of  Indiana,  are  held  and  firmly  bound  unto  the  State  of  In- 
diana in  the  penal  sum  of  nine  thousand  dollars  ($9,000),. 
lawful  money  of  the  Uuited  States,  for  the  pa}ntnent  of  which 
well  and  truly  to  be  made,  we  severally  bind  ourselves,  our 
heirs,  executors  and  administrators.  Witness  our  hands  and 
seals,  this  10th  day  of  June,  1879. 

**The  conditions  of  the  above  obligation  are  such  that  if 
the  above  named  and  bounden  John  Sullivan  and  Maurice 
Carroll  shall  be  awarded  the  contract  by  the  commissioners* 
of  Montgomery  county,  Indiana,  and  Ira  McConnell,  engi- 
neer, for  building  the  Linden  Gravel  Road :  Now  if  the  said 
•John  Sullivan  and  Maurice  Carroll  shall  well  and  faithfully 
perform  the  said  contract,  and  promptly  pay  all  debts  in- 
curred by  them  in  the  prosecution  of  such  work,  including; 
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labor  and  for  boarding  the  laborers  at  work  thereon,  then 
this  obligation  to  be  null  and  roid ;  otherwise  to  remain  in 
full  force  and  effect.  John  Sullivan,      [Seal.] 

"Maurice  Carroll,  [Seal.] 
* 'Fisher  Doherty,   [Seal.] 
"Edward  Holmes,   [Seal.] 
"E.  C.  Griffith.      [Seal.]" 
By  the  act  of  March  3d,  1877,  above  referred  to,  it  is  pro- 
Tided  that  the  board  of  commissioners  of  any  county  shall 
have  power  to  lay  out,  construct,  or  improve,  by  stittighten- 
ing,  grading,  draining,  paving,  gravelling  or  macadamizing, 
any  State  or  county  road,  or  any  part  of  such  road,  within 
the  limits  of  their  county,  upon  certain  conditions  and  pro- 
ceedings therein  prescribed ;  jthat  upon  the  return  of  a  re- 
port of  viewers  and  a  surveyor  or  engineer,  to  be  appointed 
by  them,  such  commissioners  shall,  if  in  their  opinion  public 
Titility  requires  it,  enter  of  record  an  order  that  the  proposed 
construction  or  improvement  be  made,  stating  the  kind  of 
t^onstruction  or  improvement  to  be  made,  and  the  width  and 
extent  of  the  same,  and  the  land  to  be  assessed  for  the  ^X" 
pense  of  such  construction  or  improvement ;  that^  after  the 
making  of  the  order  for  such  construction  QV  improvement, 
the  commissioners  shall  Cft«ao  ft  contract  to  be  let  for  the 
performance  of  the  contemplated  work,  and  appoint  an  en- 
.-^eer  to  superintend  the  work  and  the  completion  thereof, 
-which  roads,  when  so  built  or  improved,  are  to  be  free  from 
-.toll.     Acts  Reg  Sess.  1877,  p.  82. 

By  an  act,  known  as  **An  act  entitled  an  act  to  indemnify 
counties  against  loss  in  certain  cases,  and  to  protect  laborers, 
material  men*  and  others  from  loss  by  persons  contracting 
for  county  buildings  and  work,"  approved  March  14th,  1877, 
it  is  further  provided  *«That  no  bid  for  the  building  or  repair-^ 
ing  of  any  couit-house,  jail,  poor  asylum,  bridge,  fence  or 
other  county  building  or  work,  shall  be  received  or  enter- 
tained by  the  board  of  commissioners  of  any  county  in  this 
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State,  unless  such  bid  shall  be  accompanied  by  a  good  anA 
sufficient  bond  payable  to  the  State  of  Indiana,  signed  by  at 
least  two  resident  freeholders  [as]  sureties,  which  bond  shall 
guarantee  the  faithful  performance  and  execution  of  the  work 
so  bid  for,  in  case  the  same  is  awarded  to  said  bidder,  and 
that  the  contractor  so  receiving  said  contract  shall  promptly 
pay  all  debts  incurred  by  him  in  the  prosecution  of  such 
work,  including  labor,  materials  furnished  and  for  boarding 
the  laborers  thereon,"  and  **That  any  laborer  and  material 
man,  or  person  furnishing  board  to  said  contractor,  •  •  • 
shall  have  the  right  of  action  against  such  contractor  and  his- 
bondsmen  therefor :  Provided^  such  person  shall  have  first 
demanded  payment  of  the  same  from  such  contractor."  Acts- 
Spec.  Sess.  1877,  p.  29. 

By  an  act,  approved  March  24th,  1879,  which  was  obvi- 
ously  intended  to  be  supplemental  to  the  act  of  March  3d, 
1877,  supra  J  it  is  further  enacted  that,  by  virtue  of  their 
office,  the  commissioners  of  any  county  are  constituted  a 
board  of  directors,  under  whose  management  and  control  all 
free  gravel,  macadamized,  paved  and  turnpike  roads  in  such 
county  shall  be  exclusively  vested. 

The  underlying  question  in  this  case  is,  was  the  construc- 
tion of  the  Linden  Gravel  Road  a  county  work  within  the 
meaning  of  the  act  of  March  14th,  1877,  above  set  out,  and 
in  the  sense  which  authorized  and  required  the  appellees  ta 
execute  and  deliver  to  the  county  commissioners  such  a  bond 
as  the  one  sued  upon? 

As  has  been  seen,  the  act  of  March  3d,  1877,  confers  on 
the  county  commissioners  the  power  to  lay  out,  construct  and 
improve  gravel  roads  in  their  respective  counties,  in  certain 
cases,  and  imposes  upon  them  the  duty,  when  they  have  or- 
dered any  such  work  to  be  done,  of  causing  proper  contract* 
to  be  made  for  the  performance  of  the  work,  and  of  appoint- 
ing some  suitable  person  to  superintend  such  work,  and  to 
see  that  it  is  completed  according  to  the  contract. 
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As  has  been  further  seen,  the  act  of  March  24th,  1879, 
constitutes  the  county  commissioners  of  the  several  comities 
directors  of  the  free  gravel  roads  of  their  respective  counties, 
and  vests  them  with  the  exclusive  management  and  control 
of  such  roads. 

With  the  powers  thus  conferred  on  the  county  commis- 
sioners, the  conclusion  appears  to  us  necessarily  to  be  that 
"when  such  commissioners  take  charge  of  the  construction  or 
improvement  of  a  free  gravel  road,  such  construction  or  im- 
provement becomes  at  once  a  county  work  within  the  mean- 
ing of  the  act  of  March  14th,  1877. 

In  contemplation  of  law,  the  board  of  commissioners  of  a 
^county  is  the  county,  and  in  legal  proceedings  a  county  is 
•only  known  through  its  board  of  commissioners.    Haag  v. 
The  Boards  etc.,  of  Vanderburgh  County^  60  Ind.  511. 

Any  work,  therefore,  placed  in  charge  of  the  commission- 
ers of  a  county  is,  in  legal  contemplation,  in  charge  of  the 
county  represented  by  such  commissioners,  and  thereby  in- 
evitably becomes  a  county  work,  for  the*  performance  of 
which  the  commissioners  are  required  to  take  a  bond,  similar 
to  the  one  before  us. 

But  the  appellees  contend  that,  in  any  event,  so  much  of 
the  act  of  March  14th,  1877,  as  requires  the  bond  therein 
provided  for,  to  contain  a  stipulation  for  the  payment  of 
persons  boarding  laborers  employed  upon  a  county  work,  is 
inoperative  and  void,  because  the  title  of  that  act  is  not  suf- 
ficiently comprehensive  to  authorize  the  enactment  of  such 
a  provision.  The  position  thus  assumed  by  the  appellees, 
can  not  be  maintained. 

The  subject-matter  and  general  character  of  the  act  are 
fairly  expressed  in  its  title,  and  that  is  all  that  is  required 
by  article  4,  section  19,  of  the  constitution. 

An  objection  might  have  been  urged  to  the  first  paragraph 
of  the  complaint,  for  uncertainty  in  many  of  its  averments, 
particularly  in  reference  to  some  of  its  dates,  and  the  order 
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of  time  in  which  certain  alleged  events  occurred,  as  well  as 
in  some  other  respects ;  but,  as  those  defective  averments 
were  probably  not  reached  by  the  appellees'  demurrer,  we 
will  not  further  refer  to  them.  Considering  only  such  ques- 
tions as  have  been  discussed  by  counsel,  no  valid  objection 
has  been  shown  to  the  sufSciency  of  the  first  paragraph  of 
the  complaint.  Our  conclusion,  consequently,  is,  that  the 
oourt  below  erred  in  sustaining  a  demurrer  to  that  paragraph. 

The  second  paragraph  of  the  complaint  did  not  aver  that 
the  commissioners  of  Montgomery  county  had  ordered  either 
the  construction  or  improvement  of  the  Linden  Gravel  Boad. 
That  was  a  fatal  omission.  Until  the  commissioners  of  a 
<5ounty  have  acquired  jurisdiction  over  a  gravel  or  other  sim- 
ilar road,  and  ordered  either  its  construction  or  improve- 
ment, they  are  wholly  without  authority,  either  to  let  a  con- 
tract for  work  upon  such  a  road  or  to  take  such  a  bond  as 
the  one  in  suit. 

We  think  the  demurrer  to  the  second  paragraph  of  the 
complaint  was  correctly  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Opinion  filed  at  November  term,  18S0. 

Petition  for  a  rehearing  overmled  at  May  term,  1881. 
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VSLUCnCE.^Supreme  Court,— Complaint.— Assignment  of  Error,— 1i  one     i7i     244 
paragraph  of  a  complaint  be  good,  an  assignment  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  will  be  un- 
availing. 

Same. — Commencement  of  Action,— Impetration,— The  general  rule  is,  tliat 
an  action  is  not  commenced  until  the  impetration  of  the  writ. 


128  SUPREME  COURT  OF  INDIANA, 

The  Charlestown  School  Township  v.  Hay. 

Same. — Presumption.— YThere  the  record  does  not  show  the  issuing  of  any 
wilt,  nor  an  objection  in  the  court  below  to  the  time  of  bringing  the  wty- 
tion,  the  Supreme  Court  will  presume  that  the  action  was  commenced 
when  appearance  was  made  and  answer  filed. 

"PLEADiVQ.^ComplaiiU.— Presumption.— Evidence.— Defects  Aided  by  Find- 
ing.— Many  defects  which  a  demurrer  would  reach  are  aided  by  a  ver- 
dict or  the  finding  of  the  court,  and  where  there  are  sufficient  general 
facts  stated  in  the  complaint  to  show  that  the  omissions  were  such  as 
might  have  been  supplied  by  the  evidence,  they  will  be  presumed,  on 
appeal,  to  have  been  so  supplied. 

Same.— Common  School. — Township  Authorities. — Waiver.— A  teacher  of 
a  common  school  is  entitled  to  compensation,  if  the  failure  to  actually 
conduct  the  school  each  day  of  the  term  was  caused  by  the  wrongful 
act  or  omission  of  the  township  authorities;  and  where  the  evidence 
shows  that  a  strict  performance  of  the  conditions  has  been  prevented 
or  waived  by  such  act  or  omission,  a  recovery  can  not  be  defeated  Ixy 
such  failure. 

From  the  Clark  Circuit  Court. 

M.  C.  Hester^  for  appellant. 

C.  P.  Ferguson  and  J.  K.  Marshy  for  appellee. 

Elliott,  J. — The  appellant  for  the  first  time  challenges 
the  sufficiency  of  the  complaint  by  the  assignment  of  errors 
in  this  court.  The  first  paragraph  of  the  complaint  is  con- 
fessedly bad,  and  we  dismiss  it  from  consideration.  If  the 
second  is  bad,  the  appellant's  assignment  must  prevail ;  if 
good,  the  assignment  must  fail ;  for,  if  there  is  one  good 
paragraph  of  a  complaint,  an  assignment  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
will  be  unavailing. 

The  complaint  is  based  upon  a  written  contract  wherein 
the  appellee  agrees  to  teach  school  for  twenty-six  weeks,  of 
five  days  each,  in  district  number  two  of  the  township,  com- 
mencing on  the  17th  day  of  September,  1877  ;  that  she  will 
keep  a  faithful  record  of  the  daily  attendance  of  pupils,  and 
in  all  respects  conform  to  the  requirements  of  the  school 
law.  The  township,  in  consideration  of  the  appellee's  prom- 
ises, agrees  to  furnish  and  keep  in  repair  school-house  and 
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furniture ;  to  furnish  necessary  fuel,  blanks,  apparatus,  **and 
such  other  educational  appliances  as  are  necessary  for  the 
thorough  organization  and  efficient  management  of  the  school  ^ 
and  to  pay  the  appellee  $290.50,  or  such  portion  thereof  as 
shall  be  due  the  said  teacher  at  $2.25  per  day,  as  above 
agreed  upon,  for  services  she  actually  performed,  to  be  paid 
upon  receipt  of  her  report  as  teacher  of  said  school,  made^ 
subscribed  and  sworn  to,  as  the  law  provides."  It  is  alleged 
that  the  appellee  was  duly  licensed  as  a  teacher ;  that  she  en- 
tered upon  the  work  of  teaching  under  the  written  contract 
executed  between  her  and  the  appellant ;  that  she  continued 
teaching  until  the  15th  day  of  January,  1878,  when  the 
school-house  was  destroyed  by  fire ;  that  she  immediately 
thereafter  informed  the  appellant  of  the  destruction  of  the 
school-house,  and  requested  the  trustee  to  furnish  a  house^ 
fuel,  furniture,  and  appliances  provided  for  by  the  contract^ 
but  that  the  appellant  failed  to  furnish  or  provide  them.  It 
is  averred  that  the  appellee  was  at  all  times  ready  and  will- 
ing to  teach  the  school  for  the  remainder  of  the  term  pro- 
vided for;  and  it  is  also  averred,  that  **she,  in  all  things^ 
complied  with  all  the  conditions  and  stipulations  of  said  con* 
tract,  on  her  part,  but  that  the  said  trustee  has  paid  her  for 
her  services  $183.75  ;  that  there  is  still  due  her  and  unpaid 
the  sum  of  $96.75."  To  the  averment  of  performance  just 
quoted  the  aj^pellee  added  the  following  excuse  for  non- 
performance :  *'The  plaintiff  says  she  was  unable,  after  the 
burning  of  said  house,  to  make  any  report,  for  the  reason 
that  the  data  thereof,  kept  by  her,  were  burned  with  said 
house,  and  she  is  unable  to  make  the  report  from  memory." 
It  is  insisted  that  the  complaint  ought  to  be  held  bad,  be- 
cause the  twenty-six  weeks,  which  the  appellee  agreed  to 
teach,  had  not  expired  when  the  complaint  was  filed.  It  i» 
shown  by  the  record  that  the  complaint  was  filed  before  thft 
expiration  of  that  time,  but  it  does  not  appear  that  any  Hvmti 
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was  not  entered  until  the  24th  of  April,  1878,  and  this  was 
long  after  the  expiration  of  the  twenty-six  weeks.  The  filing 
of  the  complaint  was  not  the  commencement  of  the  action. 
The  general  rule  is  that  an  action  is  not  commenced  until 
the  impetration  of  the  writ.  Foi'dice  v.  Ilardesty^  36  Ind. 
23  ;  Evaiis  v.  Galloway y  20  Ind.  479  ;  Hancock  v.  Ritchie^ 
11  Ind.  48.  The  record  not  showing  the  issuing  of  any  writ, 
and  not  showing  any  objection  made  in  the  court  below  to 
the  time  of  bringing  the  action,  we  must  presume  that  the 
action  was  commenced  when  appearance  was  made  and  an- 
swer filed.  The  fact,  that  no  objection  was  made  to  the 
complaint  upon  the  ground  that  the  action  was  prematurely 
brought,  adds  strength  to  the  presumption  that  the  action 
was  not  commenced  until  the  appellant  voluntarily  appeared. 

It  is  contended  that  the  complaint  is  bad,  for  the  reason 
that  it  does  not  show  a  filing,  or  an  excuse  for  not  filing,  the 
report  required  of  the  teacher.  It  is  argued  that  the  filing 
of  the  report  with  the  trustee  was  a  condition  precedent,  of 
which  strict  performance  was  required.  The  complaint  does 
not  very  fully  show  either  i>erformance  or  an  excuse  for  non- 
performance of  this  condition,  but  we  think  it  was  so  aided 
by  the  finding  that  we  can  not  now  pronounce  against  it. 
Many  defects  which  a  demurrer  would  reach  are  aided  by  a 
verdict,  and  the  finding  of  the  court  must,  in  this  respect, 
be  given  the  same  effect  as  the  verdict  of  a  jury.  Indiana^ 
poUs,  etc.y  B.  B.  Co.  v.  McCafferj/y  72  Ind.  294 ;  Parker  v. 
Clayton,  72  Ind.  307 ;  Ifewman  v.  PerrtU,  73  Ind.  153. 

The  complaint  is  next  assailed  upon  the  ground  that,  as  it 
was  the  duty  of  the  teacher  to  preserve  the  school-house  from 
destruction  by  fire,  and  as  it  burned,  she  is  not  entitled  to 
recover.  The  statement  of  the  argument  supplies  the  refu- 
tation. We  have  not,  it  is  proper  to  add,  stated  the  argu- 
ment in  the  language  used  by  counsel,  but  we  have  stated  it 
in  substance  and  effect. 

An  objection  of  a  more  important  nature  than  those  we 
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iiave  considered  is  urged  against  the  complaint.  This  objec- 
tion is  that  the  complaint  fails  to  show  such  facts  as  entitle 
the  appellee  to  recover  beyond  the  time  in  which  she  was 
-actually  employed  in  teaching.  The  argument  is  built  upon 
the  clause  which  provides  that  the  teacher  shall  receive  com- 
pensation at  the  rate  of  $2.25  per  day  for  services  she  actu- 
ally performs.  It  is  insisted  that  she  can  not,  in  any  event, 
.recover  where  she  does  not  actually  render  services  ;  but,  as 
we  shall  hereafter  show,  this  construction  can  not  be  main- 
tained. It  is  by  no  means  clear  that  the  complaint  does 
properly  and  sufficiently  plead  such  facts  as  entitle  the  appel- 
lee to  recover  for  the  time  in  which  she  was  not  actually  en- 
gaged in  teaching.  We  have  concluded,  however,  that  there 
are  sufficient  general  facts  stated  in  the  complaint  to  show 
that  the  omissions  were  such  as  might  have  been  supplied  by 
the  evidence,  and  it  is,  therefore,  our  duty,  under  the  settled 
rule  to  which  we  have  heretofore  referred,  to  hold  that  they 
were  supplied. 

We  find  one  good  paragraph  of  the  complaint,  and  must, 
therefore,  rule  against  appellant  on  the  questions  made  upon 
the  complaint.     Firestone  v.  DanielSy  71  Ind.  570. 

The  remaining  questions  are  those  arising  upon  the  error 
assigned  upon  the  ruling  denying  a  new  trial. 

The  meaning  to  be  assigned  to  the  clause  of  the  contract 
providing  that  the  township  ''agrees  to  pay  the  said  Ada  Hay,  i 
for  services  as  teacher  of  said  school,  the  sum  of  $290.50, 
or  such  portion  thereof  as  shall  be  due  said  teacher  at  $2.25 
per  day,  as  above  agreed  upon,  for  services  she  actually  per- 
formed," is  not  so  narrow  and  stringent  as  that  for  which 
appellant  contends.  The  appellant  contends  that,  no  matter 
what  may  prevent  the  teacher  from  actually  conducting  the 
school,  her  right  to  compensation  must  be  confined  to  the 
>days  in  which  the  school  is  actually  taught  by  her.  Not- 
withstanding the  clause  quoted,  we  are  clear  that  the  appel- 
lee is  entitled  to  compensation,  if  the  failure  to  actually 
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conduct  the  school  each  day  of  the  term  was  caused  by  the 
wrongful  act  or  omission  of  the  township  authorities. 

Construing  the  contract  as  not  precluding  a  recovery  where 
actual  performance  was  prevented  by  the  act  or  omission  of 
the  appellant,  the  remaining  question  is  whether  the  evidence 
shows  that  performance  was  prevented  by  something  wrong- 
fully done  or  omitted  by  the  township  trustee. 

We  are  satisfied,  from  a  careful  reading  of  the  evidence, 
that  the  court  did  not  err  in  accepting  the  testimony  of  the 
appellee  as  the  coiTcct  statement  of  the  material  facts.  From 
the  appellee's  testimony  it  appears  that  the  school-bouse  was 
accidentally  destroyed  by  fire ;  that,  upon  discovering  that  the 
house  had  been  destroyed,  she  notified  the  school  director  of 
the  district ;  that  the  director  instructed  her  to  procure  a 
house  in  which  to  conduct  the  school ;  that  she  did  procure 
a  church  building  for  that  purpose ;  that  the  trustee  was  no- 
tified that  she  had  secured  the  church  building,  but  that  no 
fuel  or  funiiture  was  furnished,  although  the  trustee  prom- 
ised to  furnish  them.  No  pupils  came  to  the  church,  and 
this  fact  was.  reported  to  the  trustee,  but  nothing  was  done 
by  him  towards  furnishing  either  furniture  or  fuel,  nor  was 
the  appellee  informed  that  her  services  were  dispensed  with, 
but  she  was  put  off  from  time  to  time  by  promises  to  pro- 
vide house,  furniture  and  fuel.  One  of  the  witnesses  for  the 
appellee  notified  the  tmstee  that  she,  the  appellee,  was  ready 
and  willing  to  teach  the  school,  and  that  she  would  demand 
compensation  for  the  full  term,  and  to  this  witness  dilatory 
excuses  were  given  by  the  trustee.  We  think  this  evidence 
showed  that  actual  performance  on  the  part  of  appellee  was 
prevented  by  the  appellant's  officers,  and  that  a  recovery  can 
not  be  defeated  upon  the  ground  here  relied  upon  by  appel- 
lant. 

Appellep,  as  excusing  her  failure  to  file  a  report,  testified 
that  she  could  not  make  one  because  "the  data  for  making- 
it  were  burned  with  the  school-house."    It  is  insisted  that 
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the  excuse  shown  is  insufficient,  and  that  there  can,  there- 
fore, be  no  recovery.  We  do  not  think  it  necessary  to  in- 
•<iuire  whether  the  excuse  is  or  is  not  sufficient.  The  per- 
formance of  the  condition  was  waived.  The  evidence  shows 
that  the  appellee  was  put  off  by  excuses  from  time  to  time ; 
that  no  report  was  ever  asked  of  her,  nor  was  any  complaint 
made  that  she  had  not  prepared  the  required  report.  The 
evidence  does  show  that  a  report  was  made  to  the  trustee 
on  the  4th  day  of  April,  1878,  wherein  the  number  of  days 
actually  taught  and  the  number  of  pupils  in  attendance  are 
shown,  and  wherein  the  following  statement  appears :  *'The 
remainder  of  the  school  term  was  not  taught,  for  the  reason 
that,  on  the  16th  day  of  January,  1878,  the  house  in  which 
said  school  was  taught,  and  the  apparatus  used,  were  de- 
stroyed by  fire,  and  no  suitable  house  could  be  furnished  by 
trustee."  It  is  also  shown  by  the  record  that,  for  the  eigh- 
ty-seven days  in  which  school  was  taught,  the  appellee  was 
paid  in  full.  Neither  then  nor  at  any  other  time  was  any 
complaint  made  of  the  failure  to  make  the  report  provided 
for  by  the  contract.  The  refusal  to  pay  was  not  placed  upon 
the  gi"ound  that  the  report  was  not  made ;  but,  as  is  very 
evident  from  the  whole  record,  payment  was  refused  upon 
the  sole  ground  that  the  appellee  was  only  entitled  to  com- 
pensation for  the  time  she  actually  conducted  the  school. 
The  judgment  is  affirmed,  at  costs  of  appellant. 


♦•♦ 


No.  8723. 

"The  Board  of  School  Comaiissioners  of  The  City  of 
Indianapolis  v.  Wasson,  Treasurer,  et  al. 

-Cities  and  Towns.  —  City   Treasurer.  —  Compensation.  —  Statute  Con- 
strued.—Taxes,— The  act  of  March  11th,  1875,  Acts  1875,  Re^.  Sess.,*p. 
148,  legalizing  the  assessment  and  collection  of  municipal  taxes,  was 
not  designed  to,  nor  did  It  in  any  way,  change  the  law  concerning  the 
ssalaiy,  compensation,  fees  or  emoluments  of  city  treasurers. 
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Same.  —  Salary  of  City  Treasurer. —  Statute  Construed. —  Taxes.  —  School 
Commissioners.  —By  section  51  of  the  act  for  the  incorporation  of  cities^ 
1  R.  S.  1876,  p.  267,  cit}'  treasurers  are  to  be  paid  for  general  services 
a  salary  to  be  accurately  determined  and  fixed  on  some  certain  basis 
by  the  city  council.    It  may  be  a  percentage  on  the  taxes  levied,  but  it 
can  not  be  on  the  taxes  collected  during  the  year;  nor  are  city  treas- 
urers entitled,  in  addition  to  such  salary,  to  a  percentage  of  the  taxes 
collected  by  them,  assessed  by  the  city  board  of  school  commissioners^ 
by  the  provisions  of  the  act  of  March  3d,  1871, 1  R.  S.  1876,  p.  817,  iu^ 
relation  to  schools  in  cities  of  thirty  thousand  or  more  inhabitants. 

Sake.^ Salaries  of  City  Officers.— There  is  no  authority  in  said  act  of  March 
3d,  1871,  for  a  city  or  its  officers  to  charge  any  part  of  the  salaries  of  its 
officers  named  in  section  51,  supra^  against  the  taxes  collected  for  the> 
city  school  corporation. 

Same. — Fees  and  Charges  for  Collecting  Taxes.— Distress  and  Sale. — ^The. 
fees  and  charges  allowed  a  city  treasurer  for  the  collection  of  taxes  by 
distress  and  sale,  by  section  44  of  the  act  for  the  incorporation  of  cities^ 
are  such  only  as  are  allowed  constables  on  an  execution  sale,  and  do  not 
include  the  percentage  allowed  county  treasurers  for  similar  services^, 
and  such  fees  and  charges  are  collectible  out  of  the  property  of  the  tax- 
payer in  each  case,  and  can  be  deducted  from  the  amount  of  the  tax, 
intejest  and  penalty  only  in  case  the  sum  realized  is  insufficient  U> 
pay  both. 

Same. — Presumption. — Complaint. — Demurrer. — Upon  a  demurrer  to  a 
complaint  in  an  action  by  the  board  of  school  commissioners  of  a  city^ 
against  the  city  treasurer,  t<5  recover  school  tax  levied  by  them  and 
claimed  by  such  treasurer  as  fees  and  charges  for  collections  made  by- 
distress  and  sale,  it  will  be  presumed  that  such  officer  levied  on  prop- 
erty sufficient  to  pay  all  that  was  due,  including  his  own  fees  and  charges. . 

From  the  Marion  Superior  Court. 

N'.  B.  Taylor  J  F.  Rand  and  E.  Taylor  ^  for  appellant. 
C  Bakery  0.  B.  Hord^  A.  W.  Hendricks^  J.  A,  Henry- 
and  R.  0.  Hawkins^  for  appellees. 

Woods,  J. — ^The  errors  assigned  bring  before  us  for  re- 
view the  rulings  of  the  superior  court  upon  the  demurrers 
to  the  complaint,  whereby  it  was  held  that  each  paragraph 
of  the  complaint  failed  to  state  a  good  cause  of  action.  The^ 
questions  involved  in  these  rulings  are,  however,  not  ques- 
tions of  pleading  or  averment,  but  entirely  of  statutory  con- 
struction or  interpretation,  and  we  therefore  deem  it  unnec— 
essary  to  set  out  a  copy  of  the  complaint. 
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The  following  extracts  from  the  opinion  delivered  at  the 
special  term  state  the  case  clearly,  and,  besides  indicating 
the  grounds  on  which  the  superior  court  reached  its  conclu- 
sions, will  facilitate  the  presentation  of  the  reasons  on  which 
the  judgment  of  this  court  is  based : 

*«The  plaintiff  is  organized  under  the  provisions  of  the  act 
of  March  3d,  1871, 1  R.  S.  1876,  p.  817,  which  provides  for 
a  general  system  of  common  schools  in  cities  of  thirty  thou- 
sand or  more  inhabitants,  and  for  common  school  libraries 
therein. 

'*By  the  second  sub-section  of  section  4  of  that  act,  the 
plaintiff  is  empowered  *To  levy  all  taxes  for  the  support  of 
the  schools  within  such  city  including  such  taxes  as  may  be 
required  for  paying  teachers  in  addition  to  the  taxes  now 
authorized  to  be  levied  by  the  General  Assembly  of  this 
State  by  the  general  laws  thereof.' 

<*The  fifth  section  provides  that  all  levies  of  taxes  made 
by  the  board  shall  be  certified  to  the  city  clerk,  who  shall 
cause  the  same  to  be  placed  on  the  tax  duplicate,  'and  the 
city  treasurer  shall  collect  the  same  as  city  taxes  are  col- 
lected, and  shall  once  in  each  month  pay  over  all  such  taxes 
so  collected  to  the  treasurer  of  the  board  of  school  commis- 
sioners of  such  city.' 

"By  the  third  section  of  the  act  of  February  13th,  1877, 
Regular  Session  1877,  p.  15,  the  board  is  restricted  to  a  levy 
of  twenty  cents  on  the  hundred  dollars ;  but  a  proviso  allows 
the  same  levy  for  library  purposes  as  did  the  act  of  March 
3d,  1871. 

**This  action  was  instituted  to  recover  a  percentage  on  the 
amount  of  the  school  tax  levied  by  the  plaintiff,  and  which 
the  defendant  Wiles  has  detained,  under  claim  thereto,  as 
compensation  for  collection.  The  first  paragraph  of  the  com- 
plaint charges  the  detention  of  $1,217.11  as  percentage  for 
the  collection  of  delinquent  taxes  in  the  sum  of  $24,250.60 
paid  voluntarily ;  the  second  and  fourth  charge  the  deten- 
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tion  of  $672.82  as  percentage  on  $89,221.88  of  current  taxes 
collected ;  and  the  third  of  $992.08,  on  the  sum  of  $16,- 
543.74,  which  was  the  principal,  damages,  and  interest  of 
taxes  delinquent  and  collected  by  seizure  and  sale,  or  sale 
of  property. 

*'The  legal  suflBciency  of  the  several  paragraphs  is  ques- 
tioned by  the  demurrer,  and  whether  the  latter  is  well  taken 
must  depend  in  the  main  upon  the  force  and  construction  to 
be  given  to  the  various  statutory  provisions  bearing  upon 
the  subject  presented. 

**The  second  section  of  the  act  of  March  11th,  1875,  1  R. 
S.  1876,  p.  338,  provides  that  the  general  law  of  the  State,  and 
amendments  thereto,  for  the  uniform  assessment  of  taxes, 
shall  apply  to  all  incorporated  cities  not  having  special  char- 
ters, so  far  as  applicable ;  and  it  is  also  provided  that  all 
city  taxes  shall  be  payable  on  or  before  the  third  Monday  in 
April  in  each  year. 

**In  the  general  law  referred  to — ^the  act  of  December  21st, 
1872 — ^it  is  provided  that  after  deducting  the  amount  of  taxes 
returned  delinquent,  and  the  collection  fees  allowed  the  treas- 
urer, from  the  several  taxes  charged  on  the  duplicate,  in  a 
just  and  ratable  proportion,  the  treasurer  shall  be  liable  for 
the  balance.  Sub-section  5  of  sec.  180,  1  R.  S.  1876,  p.  117. 
Although  the  section  containing  this  provision  was  amended 
by  the  act  of  March  7th,  1877,  Regular  Session  1877,  p.  142, 
the  fourth  sub-section  is  the  same  as  that  to  which  I  have 
referred.  , 

**By  section  161  of  the  general  law.  the  treasui-er  of  the 
county  is  allowed  five  per  centum  on  the  amount  of  delin- 
quent taxes  collected  without  distraint  and  sale,  payable  in 
just  proportion  out  of  each  fund  collected,  and  is  to  be  al- 
lowed constable's  fees  and  mileage,  which  are  to  be  collected 
from  the  taxpayers. 

"The  forty-fourth  section  of  the  general  law  relating  to 
cities  (act  of  March  14th,  1867, 1 R.  8.1876,  p.  285, )  provides : 
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^The  treasurer  shall  be  entitled  to  such  fees  for  collections 
made  by  distress  and  sale,  and  charges  for  keeping  and  re- 
moving property  distrained,  as  arc  j^aid  to  county  treasurers 
for  like  services.' 

"The  fee  and  salaiy  act  now  in  force,  and  that  of  March 
12th,  1875, 1 R.  S.  1876,  p.  467,  provides,  in  section  14  there- 
of, that  the  treasurer  shall,  in  addition  to  the  general  sal- 
aiy allowed  by  section  13,  charge  and  receive  the  further 
compensation  of  one  per  centum  on  the  first  $100,000  of 
taxes  collected,  and  one-half  of  one  per  centum  on  all  sums 
in  excess  thereof,  which  shall  be  paid  from  the  moneys  in  the 
treasury  belonging  to  the  county,  etc.,  and  he  shall  receive 
and  retain  out  of  all  delinquent  taxes  collected,  five  per 
centum  when  paid  voluntarily  and  without  levy,  and  six 
per  centum  if  paid  after  levy ;  and  he  is  allowed  the  same 
fees  and  charges  in  case  of  distraint  and  sale  of  goods  as 
received  by  constables." 

After  reciting  these  statutory  provisions,  the  opinion  and 
argument  proceed  in  the  main  on  the  theory  that,  by  force 
of  the  act  of  March  11th,  1875,  the  act  of  December  21st, 
1872,  for  the  uniform  assessment  and  collection  of  taxes  was 
made  applicable  to  cities,  not  only  in  respect  to  the  manner 
and  time  of  making  the  assessment  and  collection  of  taxes, 
but  also  in  respect  to  the  compensation  of  city  treasurers, 
the  court  holding  that  by  reason  of  said  enactments  the  city 
treasurer  was  entitled  for  collecting  delinquent  taxes  to  the 
same  percentages,  fees  and  charges  as  are  allowed  to  county 
treasurers  for  like  sendees,  but  that  for  collecting  current 
taxes,  though  the  county  treasurer  was  allowed  one  per  cent- 
um, the  city  treasurer  was  bound  by  the  city  ordinance  which 
allowed  three-fourths  of  one  per  centum. 

We  give  verbatim  so  much  of  the  act  of  March  11th,  1875, 
as  can  be  claimed  to  bear  upon  the  present  subject  of  dis- 
cussion : 

'^An  act  legalizing  the  assessment,  equalization,  levy  and 
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collection  of  municipal  taxes  for  the  years  1873  and  1874^ 
providing  that  the  general  law  governing  state  and  county 
taxation,  so  far  as  the  same  x^rovides  for  the  manner  and 
time  of  making  the  assessment  and  collection  of  taxes,  shall 
apply  to  incorpoi*ated  cities  and  towns,  and  declaring  an 
emergency."     Approved  March  11th,  1875. 

*' Section  1.  Whereas^  There  is  no  express  provision  in  the 
act  approved  December  21st,  1872,  entitled  *An  act  to  pro- 
vide for  a  uniform  assessment  of  property,  and  the  collec- 
tion and  return  of  taxes  thereon,'  that  makes  the  same  ap- 
plicable to  incorporated  cities  and  towns  ;  And  whereas,  the 
general  law  governing  cities,  approved  March  14th,  1867, 
for  the  incorporation  of  cities,  provides  a  different  time, 
mode  and  manner  for  the  assessment,  equalization,  levy  and 
collection  of  taxes  by  cities,  owing  to  which  uncertainty  of 
application,  some  cities  have  acted  under  the  one,  and  other 
cities  under  the  other  law,  so  that  the  assessment,  levy,  and 
collection  have  not  been  uniform ;  therefore.  Be  it  enacted 9*' 
etc.  This  section  proceeds  to  legalize,  in  the  particulars  re- 
ferred to  in  the  title  and  preamble,  the  acts  of  cities  for  the 
years  1873  and  1874. 

"Sec.  2.  Hereafter  the  general  law  of  tbe  state  and  amend- 
ments thereto,  approved  December  2d,  1872,  for  the  uniform 
assessment  of  taxes,  shall  apply  to  all  incorporated  cities  and 
towns  not  having  special  charters,  so  far  as  the  same  shall 
be  applicable :  Provided,  That  all  city  taxes  shall  be  paid  on 
or  before  the  third  Monday  in  April  in  each  year." 

The  title  of  this  act  specifically  indicates  the  extent  to 
which  it  was  proposed  to  apply  the  general  law  concerning 
taxation  to  cities  and  towns,  and  it  may  well  be  doubted, 
whether  the  text  can  be  upheld,  if  it  goes  further  than  the 
title.     The  State  v.  Bowers,  14  Ind.  195. 

We  are,  however,  of  the  opinion  that  this  act  has  no 
bearing  on  the  questions  before  us.  It  was  not,  in  our  judg- 
ment, the  design  nor  the  effect  of  it,  in  any  way,  to  change 
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the  law  concerning  the  salaiy,  compensation,  fees  or  emolu- 
ments of  city  treasurers.  The  purpose  of  the  enactment,  as* 
shown  by  its  title,  preamble  and  text,  was  to  provide,  ''that 
the  general  law  governing  state  and  county  taxation,  so  far 
as  the  same  provides  for  the  manner  and  time  of  making  the. 
assessment  and  collection  of  t^ixes,  shall  apply  to  incorpo- 
rated cities  and  towns,"  except  ''That  all  city  taxes  shall  be. 
paid  on  or  before  the  third  Monday  in  April  in  each  year." 
If  section  2,  providing,  as  it  does,  that  "Hereafter  the  gen- 
eral law  of  the  state  and  amendments  thereto,  approved 
December  2d"  (meaning  clearly  December  21st),  "1872,. 
for  the  uniform  assessment  of  taxes,  shall  apply  to  all  incor- 
porated cities  and  towns  not  having  special  charters,  so  far 
as  the  same  shall  be  applicable,"  stood  alone  for  interpreta- 
tion, without  aid  from  the  title  or  preamble,  we  should  not 
deem  the  inference  warranted  that  the  compensation,  salary^ 
fees  or  percentages,  allowed  in  favor  of  county  treasurers^ 
should  thereafter,  in  whole  or  in  part,  be  allowed  to  city 
treasurers  for  like  services. 

It  is  conceded  that  Indianapolis  has  no  special  charter^ 
but  is  governed  by  the  general  law  of  cities,  approved  March 
14th,  r867, 1  R.  S.  1876,  pp.  267-314,  and  by  such  amend- 
atory and  supplemental  laws  as  have  been  since  enacted.  By 
section  8  of  that  act,  "The  officers  of  such  city  shall  consist 
of  a  mayor,  two  councilmen  from  each  ward,  a  city  clerk,^ 
assessor,  treasurer,"  etc.,  and  by  secticms  31  to  44,  inclusive,. 
the  general  duties  of  the  treasurer  are  defined.  The  51st 
section  provides  that  "The  common  council  shall,  within  one- 
month  after  the  annual  election  in  each  year,  fix  the  salaries* 
of  all  the  officers  of  such  city,  provided  for  in  this  act,  and. 
by  ordinance  provide  for  the  payment  of  the  same,  which 
salaries  shall  be  paid  on  the  first  day  of  January,  April,  July 
and  October  in  each  year,  when  so  fixed,  and  shall  not  be* 
increased  during  that  year."  A  clause  of  section  44  declares- 
that  "The  treasurer  shall  be  entitled  to  such  fees  for  collect 
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lions  made  by  distress  and  sale,  and  charges  for  keeping  and 
removing  property  distrained,  as  are  paid  to  county  treas- 
urers for  like  services ;"  and  section  71  allows  such  treasurer 
certain  fees  and  commissions  for  collecting  assessments  for 
street  improvements  by  sales  of  lots. 

Besides  these  there  are  no  provisions  for  the  compensation 
of  city  treasurers,  in  the  act  concerning  cities,  and,  in  our 
opinion,  these  provisions  remain  in  force,  unaffected  by  the 
act  of  March  11th,  1875.  The  policy  of  the  act  of  March 
14th,  1867,  was,  that  each  city  should  fix  the  compensation  of 
its  own  officers,  and  we  think  it  clear  that  that  policy  has  not 
been  abandoned  for  the  sake  of  substituting  the  uncertain- 
ties and  impolicy  of  fee  and  salary  legislation. 

The  inquiry  before  us,  therefore,  does  not  lead  to  a  con- 
sideration of  the  various  enactments  which  define  the  pay  or 
commissions  of  county  treasurers  further  than  is  required 
by  the  clause  quoted  above  from  section  44.  We  need  de- 
termine only  the  f)roper  construction  of  said  sections  44  and 
51,  taken  in  connection  with  the  act  of  March  3d,  1871,  the 
provisions  of  which  have  been  already  stated  sufficiently  for 
-our  pui-pose.  The  appellant  contends  for  a  literal  construc- 
tion of  the  clause  of  that  act  which,  speaking  in  reference 
to  the  taxes  levied  by  the  plaintiff,  says  **the  city  treasurer 
shall  collect  the  same  as  city  taxes  are  collected ;"  while  the 
appellees  claim  that  there  is  an  implied  intent  that,  as  an 
incident  to  the  collection,  the  treasurer  shall  have  the  same 
pay  for  such  collections  as  for  collecting  city  taxes  proper. 
This  brings  us  to  the  question  whether,  in  legal  contempla- 
tion, there  is  any  pay  or  compensation  allowed  the  city  treas- 
urer, as  an  incident  to  his  collecting  the  city  taxes.  In 
some  degree,  at  least,  the  solution  of  this  question  depends 
•on  the  proper  construction  to  be  given  to  the  51st  section  of 
the  law  of  cities,  whereb}'^  it  is  required  that  city  officers  be 
paid  by  salaries,  to  be  fixed  each  year  by  the  city  council. 
Jt  is  admitted  in  one  paragraph  of  the  complaint,  and  con- 
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ceded  or  assumed  in  the  briefs  on  both  sides,  that  the  com- 
mon council  of  Indianapolis  had  provided  by  an  ordinance, 
that  the  city  treasurer  should  receive  for  collecting  taxes  not 
delinquent  three-fourths  of  one  per  centum  of  the  amount 
collected ;  and  the  question  is  raised  and  earnestly  discussed 
whether  this  ordinance  was  within  the  power  of  the  council 
to  pass,  and,  if  valid,  whether  it  applied  to  the  taxes  col- 
lected for  the  plaintiff. 

In  the  case  of  Cowdin  v.  Huffy  10  Ind.  83,  the  meaning  of 
the  word  salary  was  considered,  and  it  was  there  said : 

"There  are  now,  and  were,  at  the  adoption  of  our  consti- 
tution, at  least  three  modes  in  use  of  compensating  persons 
engaged  in  the  public  service,  viz.,  fees,  salaries  and  wages. 
These  modes  are  all  different,  each  from  the  other ;  and  the 
difference  between  them  has  been  immemorially  well  under- 
stood. Fees  are  compensation  for  particular  acts,  or  ser- 
vices, as  the  fees  of  clerks,  sheriffs,  lawyers,  physicians,  etc. 
Wages  are  the  compensation  paid,  or  to  be  paid,  for  services- 
by  the  day,  week,  etc.,  as  of  laborers,  commissioners,  etc. 
Salaries  are  the  per  annum  compensation  to  men  in  official 
and  some  other  situations.  The  word  salaini  is  derived  from 
salariumj  which  is  from  the  word  «a?,  salt,  being  an  article 
in  which  the  Roman  soldiers  were  paid.  See  [the  diction- 
aries of]  Richardsony  Webster y  Bouvier  and  \Vliarton. 

* 'Where  the  constitution  does  not  provide  otherwise,  the 
State  may  adopt  either  of  these  modes  of  compensating  those 
who  may  be  in  her  service.  But  where  that  instrument 
does  prescribe  a  mode,  that  mode  must  be  followed." 

It  must  be  equally  clear,  that  where  the  law  prescribes  the 
mode  in  which  city  officers  shall  be  paid,  that  mode  must  be 
followed  ;  and,  as  this  judicial  declaration  of  the  meaning  of 
the  word  in  the  constitution  and  laws  of  this  State  had  been 
made  before  the  enactment  of  the  act  of  March  14th,  1867, 
we  may  fairly  presume  that  the  Legislature  intended  the 
same  meaning  of  the  word  as  used  in  section  51  of  that  act. 
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Looking  to  the  dictioiumes,  we  find  in  Webstei^'s  Una- 
bridged the  word  ''salaiy"  is  defined  to  be  -'the  recompense 
or  consideration,  stipulated  to  be  paid  to  a  person  for  ser- 
vices ;  annual  or  periodical  wages  or  pay ;  hire  ;"  and  the  syn- 
onyms given  are,  ^'stipend  ;  pay  ;  wages  ;  allowance ;"  and  in 
Worcester's  Dictionary  the  definition  is,  **An  annual  or  peri- 
odical pajmient  for  services,  a  stipulated  periodical  recom- 
pense ;  a  stipend  ;  wages  ;  hire ;  an  allowance."  But  the  con- 
text in  which  the  word  is  used  in  section  51,  aside  from  au- 
thority, leaves  no  room  for  debate  as  to  the  meaning  there 
intended.  An  annual  salary  was  meant,  of  a  fixed  amount, 
payable  quarterly  (in  equal  instalments),  and  not  to  be  in- 
creased during  the  year  for  which  it  was  fixed. 

It  may  be,  as  contended  by  counsel  for  the  appellees,  that 
this  requires  only  that  the  amount  of  the  compensation  be 
fixed,  and  does  not  '<limit,  qualify  or  restrict  the  power  of 
that  body  to  determine  in  its  discretion  the  character  of  that 
compensation,  of  what  it  shall  consist,  and  from  what  source 
to  come."  It  must,  however,  consist  of  money,  derived  from 
sources  within  the  lawful  control  of  the  city,  and  the  amount 
must  be  specifically  stated  ;  or,  if  an  attenipt  be  made  to  fix 
the  salary  by  an  allowance  of  percentages,  the  percentages 
must  be  allowed  on  determinate  sums,  so  that  the  total 
amount  of  the  salary  shall  be  certain  and  knowable  at  the 
time  when  fixed.  It  may  be  a  percentage  on  the  taxes  levied, 
but  it  can  not  be  on  the  taxes  collected  during  the  year,  be- 
cause that  would  be  uncertain  until  the  end  of  the  year. 
But  it  is  plain  that  the  Legislature  contemplated  no  such  in- 
direct way  of  fixing  a  salary ;  and  a  salary,  whether  so  fixed 
or  given  directly  in  a  sum  stated,  could  not  be  deemed  an 
incident  so  connected  with  the  collection  of  the  city  taxes  a5 
that  when  the  act  of  March  11th,  1875,  was  passed,  contain- 
ing the  provisions  under  consideration,  it  could  have  been 
intended  to  enlarge  that  salary  in  proportion  to  the  amount 
of  taxes  collected  for  or  levied  by  the  plaintiff,  or  that  the 
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plaintiff  should  be  liable  for  a  pro  rata  share  of  the  salary, 
whether  fixed  in  one  way  or  the  other.  The  constitution  re- 
quii'es  that  the  laws  be  uniform.  Counsel  for  the  appellee 
admit  that  section  51  is  not  repealed,  and  that  the  city  coun- 
cil may  still  fix  a  salary  for  the  city  treasurer,  but  claim 
that  such  treasurer  may,  if  the  common  council  see  fit  to  so 
order,  receive  a  percentage,  to  be  fixed  by  an  ordinance,  for 
collecting  current  taxes  not  delinquent.  Whither  does  the 
reasoning  lead  us  ?  The  argument  is  that  the  percentage  so 
fixed  for  collecting  the  city  tax  proper  becomes  an  incident 
of  the  collection,  and  that  by  force  of  the  act  of  March  3d, 
1871,  it  becomes  also  an  incident  to  the  collection  of  the 
taxes  of  the  plaintiff.  But  one  city  may  allow  one  percent- 
age and  another  city  another,  while  yet  other  cities  may  al- 
low their  treasurers  no  percentage  at  all,  and  so  the  school 
corporation  of  one  city  will  be  compelled  to  pay  one  rate,  and 
of  another  city  another  rate,  and  others  yet  perhaps  noth- 
ing, for  the  collection  of  their  taxes,  or,  if  anything,  then  a 
proportionate  part  of  the  fixed  salaries  allowed  their  treas- 
urers ;  but,  for  determining  that  proportionate  part,  no  rule 
has  been  suggested,  and  we  know  of  none.  Indeed,  a  uni- 
form operation  of  the  law,  upon  the  theory  of  the  appellees, 
seems  to  be  entirely  impracticable.  The  plain  legislative  in- 
lent  manifested  in  said  section  51  is  that  the  council  of  each 
city  shall  fix  the  salaries  of  its  officers  according  to  the  duties 
and  responsibilities  of  each,  and  with  reference  to  such  other 
considerations,  such  as  the  expenses  of  living,  the  financial 
condition  of  the  city,  and  the  like,  as  the  council  in  each 
case  may  deem  proper  to  take  into  account ;  and  when  the 
act  of  March  3d,  1875,  was  passed,  imposing  on  city  clerks 
and  treasurers  the  duties  required  of  them  in  relation  to  the 
taxes  assessed  by  the  school  boards,  it  was  not  designed  to 
give  either  of  them  any  claim  for  services  against  the  school 
•corporation,  nor  yet  was  it  intended  that  they  should  do  the 
work  without  compensation,  but  that  the  salaries  allowed 
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them  from  year  to  year  should  be  adjusted  accoi-ding  to  the 
work  required  of  them,  including  the  services  so  required^ 
This  does  the  city  no  harm,  for  the  same  people  who  pay 
the  city  taxes  proper  pay  the  school  taxes  also,  and  the  re- 
sult is  ultimately  the  same  to  them  whether  the  comi)ensa- 
tion  of  the  oflScers  comes  from  one  fund  or  another.  There 
is,  therefore,  no  reason  for  putting  a  strained  construction 
on  the  law,  and  there  is  no  authority  expressed,  or  which 
can  arise  by  fair  implication,  for  the  city  or  its  officers 
charging  any  part  of  their  salaries  against  the  taxes  collected 
for  the  school  corporation,  all  of  which  the  law  expressly  re- 
quires  to  be  paid  over  monthly  to  the  board  of  school  com- 
missioners. It  is  no  answer  to  this  to  suggest  that  the  re- 
quirement to  '*pay  over  all  such  taxes  so  collected"  does  not 
include  the  interest  and  penalties  charged  against  delin- 
quents, and  that  these  exceed  the  amounts  retained  by  the 
defendants  out  of  the  taxes  collected  for  the  plaintiff.  The 
interest  and  penalties,  when  accrued  or  added,  are  a  part  of 
the  taxes  to  which  they  are  incident,  and  governed  by  the 
same  law.  The  power  to  collect  the  plaintiff's  taxes  the 
same  as  city  taxes  earned  with  it,  as  an  incident  to  the  pow- 
er, the  right  to  use  all  means  which  could  be  used  to  collect 
city  taxes,  but  in  no  legal  sense  had  the  treasurer  an  inci- 
dental right  to  receive  a  percentage  or  other  compensation 
for  making  such  collections,  because  his  lawful  pay  was  by 
a  salary,  and  a  salary,  fixed  for  services  generally,  can  not 
properly  be  deemed  to  be  incident  to  particular  services,  nor, 
without  special  authority  for  so  doing,  could  a  salary  be  made 
incident  to  the  particular  services  required  by  any  process  of 
apportionment.  A  part  of  a  salary  is  for  general  duties  and 
responsibilities,  which  could  not  be  apportioned  except  under 
an  arbitrary  and  authoritative  rule.  There  is  no  such  rule. 
We  conclude,  therefore,  that  for  all  taxes  voluntarily  paid, 
whether  delinquent  or  cun'ent,  the  plaintiff  was  entitled  to 
the  entire  sums  collected,  including  the  interest  and  penal- 
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ties,  if  any,  and  the  defendants  were  in  the  wrong  in  detain- 
ing any  part  thereof. 

It  remains  to  be  considered  whether  a  different  conclusion 
is  required  in  reference  to  collections  made  by  distress  and 
sale  of  property.  This  inquiry  is  applicable  to  the  third  para- 
graph  of  the  complaint  only.  By  the  44th  section  of  the  law,, 
as  we  have  already  seen,  the  city  treasurer,  in  addition  to  the 
salary  allowed  under  the  51st  section,  is  ^'entitled  to  such  fees 
for  collections  made  by  distress  and  sale,  and  charges  for 
keeping  and  removing  property  distrained,  as  are  paid  to 
county  treasurers  for  like  services.' '  By  the  6th  section  of  an 
act  approved  May  31st,  1861,  Acts  1861,  Spec.  Sess.,  p.  92,. 
which  it  seems  was  in  force  when  the  act  of  March  14th,  1867^ 
was  passed,  it  was  provided  that  county  '^treasurers  shall  be 
allowed  for  their  services  in  making  such  collections  five  per 
centum  on  the  amount  of  all  such  collections  of  delinquent 
taxes,  payable  in  just  proportion  out  of  each  fund  collected, 
and  shall  also  be  allowed  constable's  fees  and  mileage  from 
the  place  of  holding  elections  in  each  township  to  the  resi- 
dence of  such  delinquent  taxpayer,  which  shall  be  collected 
from  such  taxpayer."  But  by  section  14  of  the  act  of  March 
12th,  1875,  concerning  fees  and  salaries,  which  had  come  into 
force  before  the  collections  involved  in  this  suit  were  made, 
it  was  provided  that  the  county  treasurers  "shall  also  receive 
and  retain  out  of  all  delinquent  taxes  collected,  five  (5)  per 
centum,  when  paid  voluntarily,  and  without  levy,  and  six  per 
centum  if  paid  after  levy ;  and  the  treasurer  shall  be  allowed 
the  same  fees  and  charges  for  making  distress  and  sale  of  • 
goods,  and  chattels  for  the  payment  of  taxes,  as  may  be  al- 
lowed by  law  to  constables  for  making  levy  and  sale  of  prop- 
erty on  execution."  The  26th  section  of  the  same  act  pre- 
scribes the  fees  and  charges  of  constables  in  such  cases.  1 
R.  S.  1876,  pp.  471,  476. 

Construing  these  statutory  provisions  together,  it  is  mani* 
Vol.  74.— 10 
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fest  that  the  fees  and  charges  allowed  the  city  treasurer  by 
the  44th  section  of  the  act  of  March  14th9 1867,  are  the  fees 
and  charges  only  which  are  allowed  the  constable  on  an  exe- 
cution* sale,  and  do  not  include  the  percentages  allowed  to 
county  treasurers  at  either  rate  named.  It  is  equally  mani- 
fest that  these  fees  and  charges  are  collectible  out  of  the 
property  of  the  taxpayer  in  each  case,  and  can  be  deducted 
from  the  amount  of  the  tax,  interest  and  penalty,  in  case 
only  the  sum  realized  was  insufficient  to  pay  both.  The  pre- 
sumption is  that  the  officer  did  his  duty,  levying  on  property 
sufficient  to  pay  all  that  was  due,  including  his  own  fees  and 
charges  ;  and,  if  in  fact  that  was  not  so,  it  can  be  shown  by 
answer. 

We  therefore  conclude  that  the  third  paragraph  of  the 
complaint,  as  well  as  the  iSrst,  second  and  fourth,  was  good, 
and  the  demurrers  to  each  should  have  been  overruled. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
instructions  to  proceed  in  accordance  with  this  opinion. 

Elliott,  J.,  absent. 


♦  •» 
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Constable. — Breaches  of  Bond, — Answer,— Demurrer, — ^To  a  complaint  on 
a  constable's  bond,  alleging  his  failure  to  demand,  levy  upon,  and  sell 
property  of  the  execution  defendant,  and  relator^s  consequent  loss  of 
his  judgment,  an  answer  that  the  constable  went  to  the  residence  of  the 
execution  defendant,  demanded  of  him  property  whereon  to  levy,  was 
refused,  and  thereupon  ^nade  ^'diligent  search^^  and  utterly  failed  to 
find  such  property,  is  sufficient  on  demuirer. 

6ame. — Diligent  Search, — ^^Diligent  search^^  is  a  fact,  the  truth  of  which  is 
admitted  by  demurrer,  and,  if  too  broadly  stated,  the  only  remedy,  if 
any,  is  a  motion  for  a  more  specific  statement  of  the  f acfs  of  the  search. 
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€iAHS. — Insolvency  of  Execution  Defendant, — An  answer  that,  at  the  time  of 
the  receipt  of  an  execution,  and  continuously  thereafter  during  the  term 
of  office  of  the  constable,  the  execution  defendant  was  insolvent,  is  a 
complete  bar  to  the  relator^s  cause  of  action.  Insolvency  may  be 
averred  as  an  existing  fact. 

Same. — Instructions, — Partial  Satisfaction  of  Execution, — ^Instructions  that, 
to  entitle  a  relator  to  recover  on  a  consttible's  bond,  the  execution  de- 
fendant must  have  been  the  owner  of  personal  propert}'  subject  to  exe- 
cution, of  which  the  amount  of  relator^s  execution  could  have  been 
made,  are  erroneous.  It  is  enough  that  a  part  of  the  amount  could 
have  been  made. 

From  the  Allen  Circuit  Court. 

M.  V.  B.  Spencer,  W.  G.  Colerick,  H.  Colerick,  T.  W. 
dohrick  and  (7.  P.  Jacobs,  for  appellant. 
A.  ZoUars  and  F.  T.  Zollara,  for  appellees. 

HowK,  J. — ^This  was  a  suit  by  the  appellant's  relator 
^igainst.the  appeflees,  on  the  official  bond  of  the  appellee 
Philip  J.  Neff,  as  a  constable  of  Madison  township,  in  Allen 
county,  Indiana,  to  recover  damages  for  certain  alleged 
breaches  of  the  condition  of  said  bond.  To  the  relator's 
complaint  the  appellees  jointly  answered  in  nine  paragraphs, 
of  which  the  first  was  a  general  denial,  and  each  of  the  other 
paragraphs  was  a  special  answer.  The  relator  demurred  sep- 
arately to  each  of  the  special  paragraphs  of  answer,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a  de- 
fence to  his  action ;  which  demurrer  was  sustained  as  to  the 
second,  third  and  ninth,  and  overruled  as  to  each  of  the  other 
of  said  paragraphs,  and  to  the  latter  rulings  the  relator  ex- 
cepted. He  then  replied  by  a  general  denial  to  said  other 
paragraphs  of  answer. 

A  trial  of  the  issues  by  a  jury  resulted  in  a  general  verdict 
for  the  appellees,  the  defendants  below.  The  relator's  mo-  , 
tions  for  a  new  trial  and  in  arrest  of  judgment  having  been 
overruled  and  his  exceptions  saved  to  these  decisions,  the 
court  rendered  judgment  on  the  general  verdict  against  the 
relator,  for  the  appellees'  costs. 
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In  this  court,  the  appellant's  relator  has  assigned  as  errors 
the  following  decisions  of  the  circuit  court : 

1 .  In  overruling  his  separate  demurrer  to  the  fourth,  fifth,, 
sixth,  seventh  and  eighth  paragraphs  of  the  appellees'  an- 
swer; 

2.  In  overruling  his  motion  for  a  new  trial ;  and, 

3.  In  overruling  his  motion  in  arrest  of  judgment. 
Before  considering  any  of  the  questions  arising  under  these 

alleged  errors,we  deem  it  necessaiy  to  a  proper  understanding 
of  the  case,  that  we  should  give  a  summary,  at  least,  of  the 
facts  stated  in  the  relator's  complaint.  It  was  alleged  therein 
that  the  appellee  Philip  J.  Neff  was  duly  efected  a  constable 
of  Madison  township,  in  Allen  county,  and  had  duly  quali- 
fied as  such  constable  on  the  17th  day  of  October,  1872,  and 
as  such  had  executed  his  bond  in  the  sum  of  two  thousand 
dollars,  with  his  co-defendant,  Philip  Neff,  Sr.,  as  his  surety 
therein,  a  certified  copy  of  which  bond  was  filed  with  and 
made  a  part  of  the  complaint ;  that  said  bond  was  condi- 
tioned for  the  honest  and  faithful  discharge  by  the  said 
Philip  J.  Neff  of  his  official  duties  as  such  constable,  accoi-d- 
ing  to  law ;  and  that  thereupon  the  said  Philip  J.  Neff  en- 
tered upon  the  discharge  of  his  duties  as  such  constable. 

The  relator  further  said,  that  on  the  10th  day  of  July, 
1874,  he  I'ecovered  judgment  against  one  Silas  Work,  before 
a  justice  of  the  peace  of  said  Madison  township,  for  the  sum 
of  $198.10,  with  ten  per  cent,  interest,  and  costs  taxed  at 
$G.90 ;  that  afterward,  on  July  25th,  1874,  an  execution  was 
issued  on  said  judgment  by  said  justice,  and  placed  in  the 
hands  of  said  constable  for  service  and  return,  according  to 
law  ;  that  at  that  time,  and  for  a  long  time  thereafter,  the  said 
Silas  Woi'k  was  a  resident  of  said  township  and  the  owner  of 
a  large  amount  of  personal  property,  situate  in  said  township, 
of  the  value  of  $500  or  more,  subject  to  execution  and  suffi- 
cient to  pay  said  judgment,  interest  and  costs ;  and  the  rela* 
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tor  averred,  that  the  said  Philip  J.  NefF  had  not  faithfully  and 
honestly  discharged  his  duties  as  such  constable,  in  this : 

1.  That  he  well  knew  that  said  Silas  Work  had  personal 
property  subject  to  execution,  within  his  bailiwick,  sufficient 
to  satisfy  said  execution,  yet  he  failed  and  refused  to  de- 
mand property  from  said  Work  to  satisfy  said  writ. 

2.  That  he  did  not,  within  thirty  days  from  the  time  of 
receiving  said  execution,  levy  the  same  upon  the  property  of 
«aid  Work  and  offer  the  same  for  sale,  although  said  Work 
was  the  owner  of  a  large  amount  of  personal  property,  of 
the  value  of  $500  or  more,  within  said  township,  upon  which 
lie  could  have  levied  said  writ  and  made  the  money. 

3.  That  he  had  failed  and  refused  to  demand  property  of 
«aid  Silas  Work,  and  had  failed  and  refused  to  levy  said  exe- 
cution on  such  property,  although,  as  he  well  knew,  the  said 
Work  was  the  owner  of  personal  property  of  the  value  of 
$500  or  more,  within  said  township,  upon  which  he  could 
and  ought  to  have  levied  said  writ ;  but,  while  he  was  hold- 
ing said  execution,  he  suffered  and  permitted  the  sheriff  of 
said  county  to  levy  an  execution,  issued  much  later  than  the 
one  in  his  hands,  upon  the  said  property  of  said  Work,  and 
sell  the  same,  although  the  said  execution  in*  his  hands  was 
a  prior  lien  on  said  property,  and  he  made  no  effort  what- 
ever to  retain  said  property  or  any  part  thereof,  or  to  col- 
lect the  money ;  but,  after  holding  said  execution  for  seven 
months,  he  returned  the  same,  with  the  following  endorse- 
ment thereon :  *'This  writ  came  to  hand  July  27th,  1874 ; 
visited  the  defendant  in  this  writ  August  22d,  1874,  and  no 
property  found  there  or  elsewhere  to  levy  upon ;  returned 
January  25th,  1875;"  and, 

4.  The  fourth  breach  was  a  repetition  of  the  matters  stated 
in  the  third  breach,  and  the  further  allegation  that,  after  the 
•date  of  said  execution,  and  while  it  was  in  the  hands  of  said 
constable,  the  said  Work  became  insolvent,  and  that,  by  rea- 
43on  of  the  said  several  breaches  of  said  bond  by  said  con- 
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stable,  the  relator  had  lost  his  entire  judgment,  with  interest* 
and  costs.   Wherefore,  etc. 

We  pass  now  to  the  consideration  of  the  questions  arising- 
under  the  first  alleged  error,  and  presented  and  discussed  hy 
the  relator's  counsel  in  their  brief  of  this-cause.  These  ques- 
tions relate  to  the  sufficiency  of  each  of  the  fourth,  fifth,  sixth, 
seventh  and  eighth  paragraphs  of  the  appellees'  answer,  upon 
the  relator's  demurrer  thereto  for  the  want  of  facts.  The 
relator's  counsel  say:  **The  fourth  i>aragi-siph  of  answer 
fails  to  show  what  steps  the  constable  took  to  discover  prop- 
erty and  to  make  the  money.  It  simply  avers  generally  that 
he  made  diligent  search."  It  seems  to  us,  however,  that 
counsel  have  misapprehended  the  force  and  effect  of  the  aver- 
ments of  this  fourth  paragraph.  It  was  alleged  therein,  in 
substance,  that  shortly  after  the  receipt  of  the  execution,  ta 
wit,  on  July  28th,  1874,  the  said  constable  went  to  the  resi- 
dence of  the  execution  defendant  and  demanded  of  him  prop- 
erty whereon  to  levy  said  execution,  which  demand  he  re- 
fused to  comply  with,  and  that  thereupon  the  said  constable 
proceeded  to,  and  did,  make  diligent  search  to  discover  any 
property  of  the  execution  defendant  whereon  to  levy  said 
writ,  and  had  iftterly  failed  to  find  such  property.  We  think 
that  these  averments  were  amply  sufficient  to  withstand  a 
demurrer  for  the  want  of  facts.  Counsel  say,  **He  should 
have  stated  the  facts  in  the  case,  that  the  court  might  have 
determined  whether  diligent  search  was  made."  We  think 
that  "diligent  search"  is  a  fact,  broadly  stated,  it  is  true, 
but,  by  demurring  to  the  paragraph,  the  relator  admitted  the- 
truth  of  the  fact,  just  as  broadly  as  it  was  stated.  If  the  re- 
lator wished  a  specific  statement  of  the  acts  done  by  the  con- 
stable, in  making  ** diligent  search,"  he  certainly  could  not 
get  it  by  demurring  to  the  paragraph  for  the  want  of  facts^ 
His  only  remedy,  if  any,  was  a  motion  for  a  more  specific: 
statement  of  the  facts.     The  Cincinnati^  e^c,  i2.  H.  Co.  v* 
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Chester y  57  Ind.  297  ;  The  Pennsylvania  Co.  v.  Sedmck,  59 
Iiid.  336 ;  and  Ba^meit  v.  Leonard^  66  Ind.  422. 

Of  the  fifth  paragraph  of  answer,  the  relator's  counsel 
say:  **The  fifth  paragraph  fails  to  state  when  he  was  di- 
rected by  plaintiff  to  return  the  execution.  It  may  have 
been,  after  such  delay  on  the  part  of  the  constable  and  the 
levy  of  other  writs,  that  nothing  could  be  made,  and  the 
making  of  further  costs  unjustifiable.  This  answer  is  obvi- 
ously defective."  The  defect  complained  of  by  counsel  is 
not  apparent  in  the  fifth  paragraph  of  answer.  It  was  alleged 
therein  **that,  upon  the  receipt  of  the  execution  by  Philip 
Neff,  Jr.,  as  constable,"  he  would  have  proceeded  to  de- 
mand property,  and  make  a  levy  and  sale  thereon,  but  that 
he  was  prevented  from  doing  so  by  the  relator,  who  re- 
quested him  not  to  levy  the  execution,  but  to  return  it  to  the 
justice  by  whom  it  was  issued.  It  is  not  a  forced  construc- 
tion of  this  allegation  to  say  that  it  fairly  imports  that  the 
constable  was  requested  by  the  relator  not  to  levy,  but  to 
return,  the  execution  upon  the  receipt  thereof. 

Of  the  sixth  and  seventh  paragraphs  of  answer,  the  re- 
lator's counsel  say  that  they  are  similarly  defective,  and 
open  to  the  same  objections  as  the  fifth  paragi*aph.  As  we 
do  not  think  that  the  objections  of  counsel  to  the  fifth  para- 
giiiph  are  well  taken,  our  conclusion  must  be  the  same  in 
regard  to  the  sixth  and  seventh  paragraphs  of  answer.  The 
supposed  defects  therein  are  not  apparent,  and,  if  they  were, 
they  could  not  be  reached  by  a  demurrer  for  the  want  of 
facts,  but  only  by  a  motion  to  make  the  defective  allega- 
tions more  certain  and  specific. 

Of  the  eighth  paragraph  the  relator's  counsel  say:  **The 
eighth  answer  is  bad,  because  it  only  goes  to  a  part  of  the 
complaint,  and  does  not  traverse  the  aveiment  that  the  sher- 
iff of  Allen  county  got  in  ahead  of  him  and  levied  a  writ 
upon  Work's  property.  It  is  also  an  argumentative  denial, 
if  anything.    It  states  merely  the  opinion  of  the  officer,  and 


152  SUPREME  COURT  OF  INDIANA, 


The  State,  ex  rel.  Shuckman,  v.  Neff  et  cU. 


gives  no  facts  as  to  the  insolvency  of  Work."  In  the  eighth 
paragraph  of  their  answer  the  appellees  alleged,  in  substance, 
*«that  at  the  time  of  the  receipt  of  the  execution  by  Philip 
Neff,  Jr.,  as  constable,  as  in  plaintiff's  complaint  mentioned, 
«nd  from  thence  tP  the  time  said  constable's  term  of  office 
•expired,  to  wit,  October  17th,  1874,  said  execution  defend- 
ant was  wholly  insolvent,  and  had  no  personal  property  sub- 
ject to  levy  and  sale  under  said  execution,  and  for  this  rea- 
son said  constable  did  not  make  a  demand  upon  said  execu- 
tion defendant,  and  did  not  make  a  levy  and  sale  under  said 
execution ;  wherefore,"  etc.  We  ai-e  of  the  opinion  that  the 
relator's  demun*er,  for  the  want  of  facts,  to  this  eighth  para- 
graph of  answer  was  con-ectly  overruled.  For,  if  the  facts 
therein  stated  were  true,  and  the  demurrer  concedes  their 
truth,  they  would  constitute  a  complete  bar  to  the  relator's 
cause  of  action  under  the  bond  in  suit.  The  paragraph  al- 
leges a  good  defence  to  the  entire  cause  of  aetion  stated  in 
the  complaint.  If  it  can  be  properly  termed  an  argumenta- 
tive denial,  such  a  denial  is  not  always  bad,  and  certainly  is 
not  in  this  case,  on  a  demurrer  thereto  for  the  want  of  suf- 
ficient facts.  Insolvency  is  a  fact,  and  in  this  paragraph  of 
answer  the  appellees  averred  the  insolvency  of  the  execution 
defendant  as  an  existing  fact,  and  not  as  a  matter  of  opinion. 
The  second  en'or  assigned  by  the  appellant's  relator  is 
the  decision  of  the  circuit  court  in  overruling  his  motion  for 
a  new  trial.  In  this  motion  a  number  of  causes  were  as- 
signed for  such  new  trial,  some  of  which,  if  not  all,  will  be 
considered  in  this  opinion.  The  relator's  counsel  have  de- 
voted 1^  very  considerable  portion  of  their  elaborate  brief  of 
this  cause  to  the  examination  of  the  evidence  in  the  record, 
and  to  the  discussion  of  its  alleged  insufficiency  to  sustain 
the  verdict.  The  view  which  we  shall  take  of  other  questions 
presented  by  the  record  renders  it  unnecessary  for  us  to 
examine  critically  or  at  any  length  the  question  whether  or 
not  the  verdict  of  the  jury  was  sustained  by  sufficient  evi- 
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<lence.  We  may  say  generally,  however,  that  the  evidence 
is  conflicting  and  unsatisfactory.  But,  while  this  is  the  case, 
we  can  not  disturb  the  verdict  on  the  evidence ;  nor  could 
we  have  done  so,  if  the  verdict  had  been  for  the  relator  in- 
43tead  of  for  the  appellees.  It  seems  to  us,  that  the  evidence 
in  the  record  would  have  sustained  a  verdict  for  the  relator, 
as  fully  and  as  satisfactorily  as  it  sustains  the  verdict  for  the 
appellees.  We  think  that  evidence  was  introduced  on  the 
trial  which  tended  to  sustain  the  verdict  on  every  material 
point ;  and  the  weight  and  credibility  of  the  evidence  were 
questions  for  the  jury  and  the  trial  court. 

We  come  now  to  the  consideration  of  the  instructions  of 
the  court  to  the  jury,  complained  of  as  erroneous  by  the  re- 
lator's counsel.  In  the  first  of  these  instructions,  the  court 
told  the  jury  that  to  entitle  the  relator  to  recover  in  this  ac- 
tion, it  was  necessary  for  him  to  establish  by  a  preponder- 
ance of  the  evidence,  among  other  facts  mentioned,  **that 
at  the  time  the  said  Neff,  as  such  constable,  received  said 
execution,  the  said  Silas  Work  was  the  owner  of  personal 
property,  subject  to  execution,  of  which  the  amount  of  said 
execution  could  have  been  made,  and  continued  for  a  period 
of  one  month  thereafter  to  be  the  owner  of  such  property 
subject  to  execution."  So,  also,  in  the  second  instruction 
complained  of,  the  court  again  informed  the  jury,  in  sub- 
stance, that  the  relator  could  not  recover,  unless  they  found 
from  the  evidence,  among  other  things,  that  at  the  time  of 
the  constable's  receipt  of  said  execution,  and  for  one  month 
thereafter,  the  execution  defendant,  Silas  Work,  was  and 
had  been  the  owner  of  personal  property,  subject  to  execu- 
tion, "of  which  the  amount  of  said  execution  could  have 
been  made." 

It  is  insisted  by  the  relator's  counsel,  that  each  of  the  said 
instructions,  from  which  we  have  made  the  above  quotations, 
was  that  far  forth  clearly  eiToneous,  and  would  and  proba- 
bly did  mislead  the  jury  in  arriving  at  their  verdict.    Coun- 
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sel  well  say,  as  it  seems  to  us,  that  "if  Work  had  property^ 
subject  to  execution,  out  of  which  any  portion  of  the  amount 
could  have  been  made,  it  was  the  duty  of  the  officer  to  levy'* 
thereon.  This  objection  is,  we  think,  well  taken  as  to  each 
of  the  said  instructions.  If  the  execution  defendant  was  the 
owner  of  any  personal  property  subject  to  execution,  within 
the  constable's  bailiwick,  at  and  for  one  month  after  his  re- 
ceipt of  the  relator's  execution,  it  was  clearly  the  duty  of 
the  officer,  under  the  law,  to  levy  on  such  property  and  make 
what  he  could  out  of  it,  without  regard  to  the  question  whether 
he  could  or  could  not  make  the  amount  of  the  execution  out 
of  such  property.  If  the  constable  failed  in  the  discharge 
of  his  duty  in  this  regard,  the  relator  was  certainly  entitled 
to  recover  in  this  action  whatever  damages  he  had  sustained 
by  reason  of  such  failure ;  and  the  court  ought  to  have  so 
instructed  the  jury,  for  they  might  well  have  found  from 
the  evidence  before  them,  that  at  and  during  the  month 
specified.  Work  was  the  owner  of  personal  property  subject 
to  execution,  out  of  which  a  part,  at  least,  of  the  amount  of 
said  execution  could  have  been  made.  The  8tate^  ex  rel.,  y^ 
Sandliriy  44  Ind.  504. 

Other  objections  are  urged  by  the  relator's  counsel  to  the 
instructions  of  the  court,  as  well  to  those  given  at  the  ap- 
pellees' request  as  to  those  given  of  the  court's  own  motion  ; 
but  we  deem  it  unnecessary  for  us  to  extend  this  opinion 
with  an  examination  of  those  other  objections.  Enough  ha* 
already  been  said,  in  this  opinion,  to  show  thut  the  ends  of 
justice  will  probably  be  subserved  by  a  new  trial  of  this 
cause  ;  and,  on  such  new  trial,  it  is  hardly  possible,  and  cer- 
tainly not  probable,  that  the  case  will  be  given  to  the  jury  on 
the  instructions  now  complained  of.  We  are  of  the  o^jinion 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  files  of  this  cause  in  this  court  show,  that  after  the 
appeal  was  perfected,  but  before  the  case  was  submitted, 
the  appellant's  relator,  Nicholas  Shuckman,  had  died,  and 
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Herman  Schnicker  bad  been  duly  appointed  administrator 
of  said  decedent's  estate.  For  the  sake  of  convenience,  we 
have  used  the  relator's  name  in  this  opinion  ;  but  the  judg- 
ment of  this  court  in  this  cause  will  be  rendered  and  entered 
in  the  name  of  said  administrator,  as  the  appellant's  relator. 
The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  for  a  new  trial  and  for  further  proceed- 
Ihgs  not  inconsistent  with  this  opinion. 

Opinion  filed  at  November  term,  1880. 

Petition  for  a  reliearing  overruled  at  May  term,  1881. 


♦•» 
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"Pjj&adinq.— Demurrer  for  want  of  Capacity  to  Sue.— A  demurrer  assign- 
ing tlie  statutory  cause  of  want  of  legal  capacity  to  sue  is  proper  only  i^q  ^^ 
in  cases  where  there  is  some  legal  disability,  such  as  infancy,  idiocy  or          I^qO  341 


coverture.                                                                                                          1^  Jg 
Same.— jDemtirrcr  for  want  of  Sufficient  Facts. — Where  a  complaint  by  

several  plaintiffs  fails  to  show  a  cause  of  action  in  all,  a  demurrer  will 

lie  upon  the  ground  tliat  it  does  not  state  facts  sufficient  to  constitute  a 

cause  of  action. 
Principal  and  AGWrr.'-Uhdisclosed  Principal.— Promissory  Note. — An: 

undisclosed  principal  may  sue  upon  a  promissory  note  payable  to  the 

agent,  subject  to  all  equities  gi'owing  out  of  the  transaction. 
SAME.—iVote  Payable  to  Cashier.— The  word  *'cash.,"  affixed  to  the  name 

of  the  payee,  indicates  that  the  note  is  payable  to  the  bank,  and  the  bank 

ma}'  sue  thereon  as  payee,  the  agent  being  a  party  to  the  action. 

From  the  Hendricks  Circuit  Court. 

C.  0.  Nave,  for  appellants. 

JE.  O.  Hogate  and  JR.  B.  Blake^  for  appellees. 

Elliott,  J. — ^This  appeal  brings  before  us  the  question 
of  the  sufSciency  of  the  complaint  of  appellees  against  th& 
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appellants.  It  is  therein  alleged  that  appellants  executed  a 
promissory  note,  in  which  the  payee  is  described  as  "N.  T. 
Hadley,  Cash."  ;  "that  the  appellees  were  partners,  doing 
business  under  the  firm  name  of  The  Danville  Banking  Com- 
pany ;  that  said  N.  T.  Hadley,  to  whom  said  note  is  pay- 
:able,  is  the  cashier  of  the  said  banking  company,  and  was 
the  cashier  at  the  time  the  said  note  was  executed,  and  is  a 
member  of  said  firm,  and  now  sues  in  the  name  of  Nicholas 
T.  Hadley,  together  with  his  co-plaintiffs ;  that  said  note  is 
now,  and  always  has  been,  the  property  of  the  said  Danville 
Banking  Company.*' 

One  of  the  causes  assigned  by  appellants*  demurrer  is, 
that  the  plaintiffs  did  not  have  legal  capacity  to  sue.  It  is 
well  settled  that  the  second  statutory  ground  of  demurrer 
iipplies  only  to  cases  where  the  plaintiff  is  under  some  legal 
disability  such  as  infancy,  idiocy,  coverture  or  the  like.  De- 
bolt  V.  Carter,  31  Ind.  355 ;  Bale  v.  Thomas,  67  Ind  570. 
The  ai^ument  appellants  build  upon  this  cause  must  fall, 
because  it  is  utterly  foundationless. 

Another  of  the  causes  assigned  by  appellants'  demurrer  is 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  this  presents  the  real  question  in 
the  case.  Appellants  are  correct  in  sajing  that,  where  a  com- 
plaint by  several  plaintiffs  fails  to  show  a  cause  of  action  in 
all,  it  will  be  held  bad  on  a  demurrer  assigning  the  fifth 
statutory  cause.  Lipperd  v.  Edwards,  39  Ind.  165 ;  Need 
V.  The  State,  ex  reh,  49  Ind.  51.  The  question,  whether  this 
complaint  does  show  a  cause  of  action  in  all  of  the  appellees, 
is  therefore  properly  presented. 

The  complaint  shows  very  clearly  that  N.  T.  Hadley,  the 
payee  in  the  note  sued  on,  was  the  agent  and  partner  of  his 
co-plaintiffs,  and  that  the  note  was  executed  to  and  received 
by  him,  as  such  agent  and  partner. 

There  is  some  conflict  in  the  case^  as  to  whether  a  princi- 
pal may  sue  upon  a  promissory  note,  payable  to  the  agent, 
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which  does  not  indicate  or  disclose  the  principal.  The  weight 
of  authority  is,  however,  pretty  decidedly  in  favor  of  the 
doctrine,  that  the  action  may  be  maintained  by  the  principal* 
Rutland,  etc.,  R.  R.  Co.  v.  CWe,  24  Vt.  33;  Binney  v. 
Plumley,  5  Vt,  500 ;  Johnson  v.  Catlin,  27  Vt.  87;  Fairfield 
V.  Adams,  16  Pick.  381 ;  The  National  Life  Insurance  Co. 
V.  Alkn,  116  Mass.  398. 

The  descriptive  word  "Cash.,"  affixed  to  Hadley's  name> 
indicates  that  he  was  acting  in  a  representative  capacity,  and 
that  it  was  in  such  capacity  that  the  note  was  made  payable 
to  him.  It  is  well  settled  that  a  note  payable  to  the  cashier 
of  a  bank  is  to  be  deemed  payable  to  the  bank,  and  that  the 
bank  may  sue  thereon  as  payee.  Baldvnn  v.  The  Bank,  etc, 
1  Wal.  234  ;  Carton  v.  Tlie  Union  Bank,  34  Mich.  279;  The 
First  National  Bank,  etc.,  v.  Hall,  44  N.  Y.  395  ;  Pratt  v. 
The  Topeka  Bank,  12  Kan.  570 ;  Fisher  v.  EUis,  3  Pick* 
322.  This  is  the  doctrine  of  the  case  of  TTie  Bank,  etc.y 
V.  Wlieeler,  21  Ind.  90.  In  that  case  the  endorsement  was 
to  **H.  Early,  Cashier,"  and  by  him  under  the  same  form 
to  the  plaintiff  in  that  action,  and  the  endorsement  was  held 
to  be  that  of  the  bank.   Hays  v.  Crutcher,  54  Ind.  260. 

It  has  long  been  the  doctrine  of  this  court,  that  a  principal 
may  sue  upon  a  contract  made  with  the  agent,  although  the 
principal  was  not  named  in  the  contract.  In  discussing  this 
question  in  Morrow  v.  Seaman,  3  Blackf .  338,  the  court  said : 
**The  only  true  rule  By  which  it  can  in  all  cases  be  deter- 
mined who  should  be  the  plaintiff,  in  actions  founded  upon 
contracts,  is,  to  ascertain  with  whom  the  contract  has  been 
made,  or  in  other  words,  who  has  the  legal  interest  in  the 
contract ;  for  he  alone  can  complain  that  it  has  been  broken 
and  can  enforce  its  performance." 

Where  the  principal  is  not  disclosed,  the  right  to  sue  is 
hampered  ;  for,  if  the  party  has  acted  upon  the  faith  that  the 
agent  was  the  real  party  in  interest,  and  was  acting  in  his 
own  behalf,  then  the  principal  receives  his  right  of  action^ 
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sabject  to  all  equities  growing  oat  of  the  transaction  which 
may  exist  against  the  agent.  Our  decision  inthis  case  is 
not,  however,  affected  by  this  consideration,  for  no  equities 
are  asserted  to  have  existed  against  the  agent. 

It  is  true,  as  suggested  by  counsel,  that  where  a  note  is 
payable  to  the  agent  of  an  undisclosed  principal,  he  should 
in  some  way  be  brought  into  court,  in  order  that  the  maker 
of  the  note  may  be  fully  protected  against  any  real  or  pre- 
tended claim  of  such  agent.  We  need  not  decide  whether 
this  rule  should  apply  where  the  descriptive  word  <  ^cashier" 
is  added  to  the  name  of  the  payee,  for  the  agent  is  here  a 
party  to  the  action.  The  agent  joins  in  the  action,  and  the 
judgment  forever  concludes  him  from  asserting  any  interest 
different  from  that  stated  in  the  complaint.  There  can  be 
no  possibility  of  any  successful  assertion  by  Hadley  of  an  in- 
terest in  the  note,  different  from  that  described  in  the  com- 
plaint, and  ascertained  and  fixed  by  the  judgment.  All  who 
had  an  interest  in  the  note  were  properly  in  court,  and  it  was, 
therefore,  in  its  power  to  render  a  judgment  which  should 
protect  the  interests  of  all,  and  finally  determine  all  contro- 
versies respecting  the  promissory  note  which  constituted  the 
cause  of  action. 

The  complaint  shows  a  complete  cause  of  action  in  all  of 
the  appellees,  and  shows  also  that  all  proper  parties  were  in 
court,  and  the  demurrer  was  therefore  properly  overruled. 

Judgment  affirmed,  with  costs. 


•  •# 


No.  7664. 

Richards,  Guardian,  v.  McPherson  et  al. 

Vendor's  JAms.-^Mortgagee.^yoHce, — In  an  action  to  enforce  a  vendor's 
lien,  an  averment  in  the  cross  complaint  of  a  mortgagee,  that  ^^he  had 
no  notice*'  that  the  purchase-money  or  any  part  thereof  was  unpaid, 
is  BuiBcient  on  demurrer. 
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"Same. — Waiver.-^Mortgage. — The  holder  of  a  vendor's  lien,  by  taking  a 
mortgage  to  secure  the  unpaid  purchase-money,  waived  his  vendor's 
lien,  and,  having  satisAed  his  mortgage  and  tal^en  the  note  of  a  subse- 
quent purchiiser  in  lieu  of  it,  he  can  not  revive  such  Hen. 

Same. — Equitable  Lien. — Abandoned  Ofice^  Abandoned  Forever, — An  equita- 
ble lien  for  purchase-money,  once  fairly  and  voluntarily  abandoned,  is 
abandoned  forever. 

Mortgage.— /S^a«i«/ac«on.— To  constitute  an  effective  satisfaction  of  a 
mortgage,  it  is  sufficient  to  state  by  an  entry  upon  the  mortgage  rec- 
ord, that  *^this  mortgage  is  fully  and  completely  satisfied." 

jSame.— /nfcrwf.— A  mortgage  dated  October  23d,  1875,  with  provision  for 
interest  at  ten  per  cent.  fix>m  date,  bears  interest  at  that  rate  until  ma- 
turity only,  and  after^-ard  at  six  per  cent. 

SAMB.—Exee88  of  Interest.— BeversaL—Bemittitnr.— A  judgment  yvhich  in- 
cludes an  excess  of  interest  will  be  reversed,  unless  the  excess  be  re- 
mitted by  the  appellee. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellant 
J.  H.  Louden  and  R,  W.  Miers^  for  appellees. 

BiCKNELL,  C. — This  was  a  suit  by  the  appellant  against 
the  appellees,  McPherson  and  wife  and  Kobert  Reed.  After 
the  appeal  was  taken,  Robert  Reed  died,  and  John  Reed,  his 
Administrator,  was  substituted  in  his  place  by  consent.  The 
jnaterial*  facts  in  the  case  are  these :  The  appellant,  as  guar- 
dian, had  sold  certain  real  estate  of  his  wards,  and  by  order 
of  the  proper  court  had  made  a  deed  therefor  to  Scott  & 
Campbell,  the  purchasers,  and  had  taken  a  mortgage  from 
them  and  their  wives  to  secure  part  of  the  purchase-money. 
The  deed  and  the  mortgage  were  duly  recorded.  Afterward 
the  appellant  and  Scott  &  Campbell  and  McPherson  made 
an  agreement,  by  virtue  of  which  Scott  &  Campbell  sold  the 
land  to  McPherson,  who  gave  his  note  to  appellant  for  the 
unpaid  purchase-money,  and  appellant  satisfied  the  mortgage 
^ven  to  him  by  Scott  &  Campbell,  by  an  entry  upon  the 
record  thereof  in  these  words :  '*This  mortgage  is  fully  and 
completely  satisfied."  This  arrangement  was  made  without 
the  sanction  of  the  court  and  without  any  application  to  the 
€Ourt  in  that  behalf.   Scott  &  Campbell  made  the  deed  for 
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the  land  to  McPherson's  wife,  who  paid  nothing,  and  who 
knew  that  her  husband  had  paid  nothing,  and  the  deed  was- 
thos  made,  without  the  consent  or  knowledge  of  appellant. 
MePherson  then  borrowed  five  hundred  dollars  from  the- 
original  appellee,  Robert  Reed,  and,  to  secure  the  repayment 
thereof,  he  and  his  wife  mortgaged  the  land  to  said  Reed, 
and  this  mortgage  was  duly  recorded,  and  said  Reed  had  no- 
notice  when  he  took  it  that  the  original  purchase-money  of 
the  land  was  unpaid.  The  value  of  the  land  did  not  exceed 
five  hundred  dollars,  and  MePherson  was  insolvent  and  with- 
out any  property. 

Upon  the  foregoing  facts  the  appellant  brought  this  suit 
to  obtain  a  judgment  upon  the  note  given  him  by  MePher- 
son, and  to  make  that  judgment  a  vendor's  lien  upon  the 
land  as  against  MePherson  and  wife  and  Robert  Reed.    His. 
complaint  averred  that  Robert  Reed  took  his  mortgage  with 
full  knowledge  of  the  unpaid  purchase-money.     MePherson 
and  wife  answered  in  denial.    Robert  Reed  answered  in  two 
paragraphs.   The  first  paragraph  was  in  denial.   The  second 
was  a  cross  complaint,  setting  up  his  mortgage  from  MePher- 
son and  wife,  taken  without  notice,  and  praying  judgment 
against  MePherson,  foreclosure  against  all  the  parties,  and 
the  sale  of  the  land.   MePherson  and  wife  answered  in  denial 
of  the  cross  complaint.     The  appellant  answered  the  cross, 
complaint  in  three  paragraphs,  the  third  of  which  was  a  de- 
nial merely.    The  first  paragraph  recited  the  principal  facts- 
aforesaid,  averring  that  the  deed  to  MePherson 's  wife  was 
made  without  appellant's  knowledge,  and  concluding  thus : 
"Wherefore  said  Isabella  MePherson  had  no  title  to  said 
lands,  and  the  said  Reed  was  chargeable  with  notice  of  that 
fact,  by  reason  of  said  deed  and  mortgage  being  of  recortl 
as  aforesaid,  and  there  being  no  record  of  authority,  and 
none  in  fact  of  said  court,  for  any  such  change  of  title  and 
security  by  said  guardian. '* 

The  second  paragraph  of  appellant's  answer  to  Reed's 
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cross  complaint,  after  reciting  the  principal  facts,  averred 
that  Scott  &  Campbell  and  McPherson  <*  represented  to  ap-- 
pellant  (which  was  also  trae  in  fact),  that  said  deed  had  been 
executed  to  McPherson,  and  that  thereapon  appellant  had 
satisfied  his  mortgage  of  record,  but  that  the  ^satisfaction 
did  not  state  that  the  purchase-money  had  been  paid,  but 
was  in  these  words :  Thereby  acknowledge  full  and  complete 
satisfaction  of  this  mortgage ;'  that  afterward  Scott  &  Camp- 
bell and  McPherson  destroyed  the  deed  to  McPherson,  and 
executed  said  deed  to  his  wife ;  wherefore  'said  Isabella  Mc- 
Pherson had  no  legal  title  to  said  real  estate,  and  could  not 
create  any  lien/  " 

There  were  no  further  pleadings.  The  cause  was  submit- 
ted to  the  court  for  trial  upon  the  complaint,  the  cross  com* 
plaint  of  Reed,  and  the  exhibits  and  answers.  The  court 
found  for  the  appellant  against  McPherson  on  his  note,  and 
that  the  same  was  given  for  purchase-money,  and  that  Isa- 
bella McPherson  took  the  title  with  full  knowledge  that  the 
purchase-money  was  unpaid,  and  that  McPherson  was  with- 
out property.  The  court  found  for  the  appellee  Reed  against 
McPherson  for  the  money  loaned,  and  that  the  mortgage 
held  by  Reed  should  be  foreclosed  as  to  all  other  parties. 

The  appellant  moved  for  a  new  trial,  because — 

1st.  The  finding  of  the  court  was  not  sustained  by  suffi- 
cient  evidence. 

2d.   The  finding  of  the  court  was  contrary  to  law. 

3d.  The  damages  assessed  against  McPherson  were  ex- 
cessive. 

4th.  The  amount  of  recovery  assessed  in  favor  of  the  ap- 
pellee Robert  Reed  was  too  large. 

Tbe  motion  for  a  new  trial  was  overruled,  and  judgment 

was  rendered  upon  the  finding,  and  for  the  foreclosure  of 

Reed's  mortgage  as  to  all  the  other  parties,  and  for  the  sala 

of  the  land  and  the  application  of  the  proceeds,  first,  in  pay- 

VoL.  74.— 11 
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ment  of  costs,  then  in  payment  of  Reed,  and  the  surplus,  if 
any,  to  be  brought  into  court  to  be  paid  to  the  appellant. 

The  errors  assigned  by  appellant  are  as  follows : 

First.  In  overruling  appellant's  demurrer  to  Reed's  cross 
complaint. 

Second.  In  sustaining  Reed's  demurrer  to  the  first  and 
second  paragraphs  of  appellant's  answer  to  Reed's  cross 
complaint. 

Third.   In  overruling  appellant's  motion  for  a  new  trial. 

The  second  of  these  errors  is  not  available,  because  there 
were  no  demurrers  to  the  first  and  second  paragraphs  of  ap- 
pellant's answer  to  Reed's  cross  complaint. 

As  to  the  first  alleged  error,  the  appellant  claims  that 
Reed's  cross  complaint  was  insufficient,  because  it  states 
that  Reed  ^'had  no  notice,"  etc.,  and  the  appellant  claims 
that  the  averment  ought  to  have  been  that  Reed  <^had  no 
knowledge,"  etc. ;  but  the  language  of  the  cross  complaint 
is,  ^^At  the  time  said  Reed  took  said  mortgage  he  had  no 
notice  that  the  purchase-money  for  said  real  estate  was  un- 
paid, or  any  part  thereof."  The  demurrer  to  the  cross  com- 
plaint was  properly  overruled. 

As  to  the  motion  for  a  new  trial :  If  the  appellant  held  a 
vendor's  lien  for  purchase-money,  he  could  not  enforce  it 
against  a  bona  fide  purchaser  without  notice.  The  evidence 
showed  that  the  appellee  Reed  was  such  a  purchaser.  But, 
the  appellant  having  taken  a  mortgage  upon  the  land  to  se- 
cure the  unpaid  purchase-money,  he  thereby  waived  that 
vendor's  lien.  Harris  v.  Harlan^  14  Ind.  439.  When  he 
satisfied  his  mortgage  and  took  the  note  of  McPherson  in 
lieu  of  it,  he  did  not  thereby  revive  that  vendor's  lieu.  An 
equitable  lien  for  purchase-money,  once  fairly  and  volunta- 
rily abandoned,  is  abandoned  forever.  Mattix  v.  Weand^ 
19  Ind.  151. 

If  a  new  vendor's  lien  arose  in  favor  of  Scott  &  Campbell 
against  McPherson,  and  if  that  new  lien  passed  to  the  appel- 
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lant,  with  the  McPherson  note,  that  new  lien  could  not  be 
enforced  against  Robert  Reed,  who  took  his  mortgage  with- 
out notice  of  any  purchase-money  unpaid.  The  appellant's 
counsel  suggest  that  a  satisfaction  of  a  mortgage  is  not  ef- 
fective, unless  it  states  that  the  money  is  paid.  But  that  is 
not  so ;  it  is  sufficient  to  state  that  '^this  mortgage  is  fully 
And  completely  satisfied." 

There  was  no  error  in  this  case,  except  in  the  amount 
found  due  to  Reed  upon  McPherson' s  mortgage ;  that  mort- 
igage  was  given  to  secure  '*five  hundred  dollars,  to  become 
•due  and  payable  on  or  before  the  23d  day  of  October,  1876, 
with  interest  at  ten  per  cent,  from  the  date  of  this  mortgage." 
The  mortgage  was  dated  October  23d,  1875. 

Formerly,  in  Indiana,  such  a  mortgage  bore  ten  per  cent, 
interest  until  paid.  Kilgore  v.  Powers,  5  Blackf .  22.  The 
finding  of  the  court  allowed  interest  to  that  extent,  but  Kil- 
gore V.  Powers  was  overruled,  as  to  this  point,  in  Bums  v. 
Andersoriy  68  Ind.  202,  when  this  court,  following  the  ruling 
in  Brewster  v,  Wakejield^  22  How.  118,  held  that  in  such 
a  case  the  writing  bears  interest  at  the  rate  expressed  there- 
in until  the  maturity  thereof,  and  afterwards  at  six  per  cent. 
The  court,  in  its  finding,  allowed  interest  at  ten  per  cent,  up 
to  the  date  of  the  judgment.  For  this  error,  the  motion  for 
a  new  trial  ought  to  have  been  granted,  unless  the  appellee 
Reed  remitted  the  excess.  The  excess  might  diminish  the 
surplus  payable  to  appellant  under  the  judgment.  He  has, 
therefore  a  right  to  complain  of  it.  The  counsel  for  Reed, 
in  their  brief,  offer  *'to  remit  the  excess,  say  $35,"  and  we 
Chink  such  remission  ought  to  be  allowed.  The  judgment  of 
the  court  below  ought  to  be  affirmed,  if  the  appellee  John 
Reed,  administrator,  etc.,  shall,  within  sixty  days  from  this 
date,  enter  upon  the  record  of  this  court  a  remittitur  for  the 
«aid  sum  of  thirty-five  dollars.  Otherwise  the  judgment  of 
the  court  below  ought  to  be  reversed. 

Per  Curiam. — ^It  is  therefore  ordered  upon  the  foregoing 
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opinkm,  that  if  the  said  i^ipellee  John  Beed,  administntor,. 
etc.,  shaUy  within  sixty  days,  enter  upon  the  record  of  this^ 
ooort  a  remittitur  for  the  said  som  of  thirty-fire  dollars^ 
then  the  judgment  of  the  court  below  shall  be  in  all  things- 
affirmed,  at  the  costs  of  said  afq^ellee,  and  that  if  such  re* 
mittitur  be  not  so  entered,  then  the  judgment  of  the  court 
below  shall  be  in  all  things  reversed,  at  the  costs  of  said  ap- 
pellee. 


••• 


Ko.  7683. 

AiXEN  V.  Shaknoh. 

Rbai.  Estats,  Action  to  BscoYKSu—dm^^iaiMt  before  Jmgtiee.Sherif*9- 
Bale. — ^In  a  oomplaiDt  before  a  jostioe  of  Uie  peace  to  recover  possessioQ 
of  real  estate,  an  averment,  that  the  property  sued  for  was  sold  to  plain- 
tiff  in  porBoance  of  a  judgment  of  foreclo6are,wiU  be  held  to  mean  that 
it  was  sold  bjthe  sheriff  as  provided  by  seelion  635«  9R.  S.  lS76,p.98S, 
and  is  safBciently  certain,  after  verdict. 

Sams. — Description  ofPremiees, — ^A  description  of  premises  in  a  deed  as- 
**a  part  of  lot  235  in  the  city  of  Vincennes.  according  to  Emmison  and 
Johnson's  survey,  commencing  fifty-five  feet  f^om  the  corner  <tf  said 
lot.-on  Sixth  and  Main  streets,  and  fronting  on  Main  street  fifty-five  feet, 
and  running  back  the  same  width  the  full  depth  of  said  lot,  one  hundred 
and  seventy-six  feet,^*  is  not  so  vague  as  to  render  the  conveyance  void. 
A  reference  to  the  plat  and  survey  may  make  it  perfectly  dear  and 
definite. 

Sa3IS. — Svidenee. — ColUUeral  Proceeding. — Decree  of  Foredontrc^^De^ 
fault. — ^In  a  collateral  proceeding,  the  recital  in  a  decree  of  foreclosure 
rendered  upon  the  default  of  the  mortgagors  (the  summons  and  return 
not  being  on  file),  that  the  defendants  were  duly  summoned  more  thaa 
ten  days  before  the  first  day  of  the  term,  is  affirmative  evidence  that  tlie 
court  had  acquired  jurisdiction  of  the  persons  of  the  defendants. 

Same. — Variance. — Sherijpe  Hetum. — ^Where  a  sheriff  makes  return  that  a 
writ  issued  to  him  upon  a  decree  of  foreclosure  was  satisfied  by  the  sale^ 
it  must  be  deemed  to  have  been  so  satisfied  by  a  sale  of  the  premier  lot*, 
notwithstanding  there  may  be  some  discrepancy  between  the  particular 
desoriptions  in  the  decree  and  return. 
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vSAUE.—J)e/ecUve  /?ctum.~A  defective  return  of  an  execution  or  order  of 
sale  will  not  vitiate  the  title  of  a  purchaser  whose  deed  contains  the 
same  description  as  the  decree,  which  was  sufficient. 

:8amb.— LaiuUofxI  and  TeiiaiK.— Under  section  10,  2  B.  S.  1876,  p.  841,  a 
successor  to  the  title  of  a  mortgagor  hy  foreclosure,  sale  and  sherifi^s 
deed,  is  entitled  to  the  same  remedy  as  the  latter  to  obtain  possession 
of  lands  on  the  termination  of  the  tenancy  of  a  lessee. 

From  the  Knox  Circuit  Court. 

0.  F,  Bakei*^  for  appellant. 

0.  G.  Beilyy  W.  C.  Johnson  and  W.  C.  Niblack^  for  ap- 
pellee. • 

Newgomb,  C. — The  appellee  sued  the  appellant  before  a 
Justice  of  the  peace,  to  recover  possession  of  certain  real  es- 
tate in  the  city  of  Vincennes,  vfrhich,  it  was  alleged,  the  ap- 
pellant had  held  as  tenant  of  the  appellee,  but  which  tenancy 
had  been  terminated  by  notice  to  quit.  On  the  filing  by  the 
•defendant  of  a  sworn  answer  jthat  the  title  to  the  real  estate 
was  involved  in  the  action,  the  cause  was  certified  to  the  cir- 
•«uit  court. 

Trial  by  the  court,  which  found  for  the  plaintiff,  and ,  over 
the  defendant's  motion  for  a  new  trial,  rendered  judgment 
-of  ouster  and  for  sixty  dollars  damages. 

The  errors  assigned  are : 

1.  That  the  complaint  does  not  set  forth  facts  sufficient 
to  constitute  ii  cause  of  action. 

2.  That  the  circuit  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

The  complaint,  to  which  no  objection  was  made  in  the 
K^ourt  below,  states  that  the  defendant  became  the  tenant  of 
"Cyrus  M.  Allen,  July  1st,  1874 ;  that  said  lessor  mortgaged 
the  premises  to  the  plaintiff ;  that  said  mortgage  was  fore- 
closed in  the  Knox  Circuit  Court;  that  said  property,  in 
pursuance  to  said  judgment  of  foreclosure,  was  sold  to  the 
plaintiff,  May  29th,  1875,  and  on  July  5th,  1876,  the  sheriff 
of  Knox  county  executed  to  plaintiff  a  deed  therefor.     It  is 
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further  averred  that  written  notice  to  quit  was  given  by  the 
plaintiff  to  the  defendant  three  months  prior  to  July  Ist^ 
1878. 

The  objections  urged  to  the  complaint  are,  that  it  does  not 
aver  that  the  premises  in  controversy  were  sold  by  the  sher- 
iff to  the  plaintiff,  nor  that  the  sheriff  was  authorized  to  selt 
them ;  that  the  description  of  the  property  is  too  indefinite 
and  uncertain. 

We  think  the  averment  as  to  the  source  of  the  plaintiff's 
title  was  Sufficiently  certain  for  a  complaint  before  a  justice 
of  the  peace,  at  least  after  verdict.  The  allegation,  that  the 
real  estate  was  sold  in  pursuance  of  a  judgment  of  foreclo- 
sure rendered  in  the  Knox  Circuit  Court,  must  be  held  to» 
mean  that  it  was  sold  by  the  sheriff,  as  the  statute  provides- 
that  sales  of  real  estate  on  such  judgments  shall  be  made  by 
that  officer.     2  R.  S.  1876,  p.  263,  sec.  635. 

The  description  of  the  premises  in  controversy,  as  givenr 
in  the  complaint,  is  as  follows :  **A  part  of  lot  235  in  the 
city  of  Vincennes,  according  to  Emmison  and  Johnson's  sur- 
vey, commencing  fifty-five  feet  from  the  corner  of  said  lot 
on  Sixth  and  Main  streets,  and  fronting  on  MaiA  street  fifty- 
five  feet,  and  running  back  the  same  width  the  full  depth 
of  said  lot,  one  hundred  and  seventy-six  feet."  We  can  not, 
as  a  matter  of  law,  say  that  this  description  is  so  vague  a^* 
to  render  a  conveyance  by  such  description  void.  **A  deed 
is  not  to  be  held  void  for  uncertainty,  if,  by  any  reasonable 
construction,  it  can  be  made  available."  3  Washburn  Real 
Property,  p.  401 ;  German  Mutual  Ins.  Co.  v.  Grimy  32  Ind. 
249.  A  reference  to  the  plat  and  to  Emmison  and  Johnson's- 
survey  may  make  the  description  perfectly  clear  and  definite. 

On  the  trial  the  plaintiff  offered  and  the  court  admitted" 
in  evidence,  over  the  objections  of  the  defendant,  a  certified' 
copy  of  the  foreclosure  proceedings  and  judgment  in  the 
case  of  the  plaintiff  against  Cyrus  M.  Allen  and  wife ;  also^ 
the  certified  copy  of  the  decree  and  order  of  sale  issued  ta> 
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the  sheriff,  with  his  return  thereon ;  and  the  deed  of  the 
sheriff  to  the  plaintiff. 

The  only  objection  made  to  the  introduction  of  the  fore- 
closure judgment  was,  that  the  summons  and  the  sheriff's 
return  thereto  were  not  in  the  record,  the  clerk  certifying 
that  they  were  not  on  file.  The  judgment  was  by  default, 
and  it  is  urged  that  it  does  not  appear  that  the  court  acquired 
jurisdiction  of  the  persons  of  the  mortgagors.  There  is 
nothing  in  this  objection.  In  the  absence  of  evidence  to 
the  contrary,  jurisdiction  of  courts  of  superior  jurisdiction 
is  presumed,  where  the  judgment  comes  collaterally  in  ques- 
tion. Kinnaman  v.  Kinnaman^  71  Ind.  417,  and  cases  there 
cited.  But  in  the  case  in  hand  it  is  not  necessary  to  resort 
to  this  presumption,  for  the  record  recites  that  the  defend- 
ants were  duly  summoned  more  than  ten  days  before  the  first 
day  of  the  term.  This,  in  a  collateral  proceeding,  id  affirma- 
tive evidence  that  the  court  had  acquired  jurisdiction  of  the 
persons  of  the  defendants. 

In  the  foreclosure  judgment  and  the  sheriff's  deed,  the 
premises  are  described  as  in  the  plaintiff's  complaint,  with 
this  addition,  after  giving  the  frontage  and  depth  of  the 
part  of  the  lot  conveyed,  ^<and  including  the  brick  house 
thereon  situate." 

The  sheriff's  return  is  particularly  objected  to,  on  the  al- 
leged ground  that  it  shows  that  he  sold  a  different  piece  of 
ground  from  the  one  described  in  the  decree  he  was  com- 
manded to  execute.  In  his  return,  the  sheriff  stated  that 
he  first  offered  the  rents  and  profits  for  a  term  not  exceed- 
ing seven  years,  giving  the  same  description  as  that  con- 
tained in  the  decree.  Having  received  no  bid  therefor,  the 
sheriff  certifies :  *'I  then  and  there,  in  like  manner,  offered  at 
public  auction  the  fee  simple  of  part  of  lot  two  hundred  and 
thirty-five  in  the  city  of  Vincenues,  according  to  the  survey 
and  plat  of  said  city  by  Emmison  and  Johnson,  and  com- 
mencing fifty-five  feet  from  the  comer  of  said  lot  on  Sixth 
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and  Main  streets,  and  running  back  the  same  width  the  full 
depth  of  said  lot,  one  hundred  and  seventy-six  feet,  and  in* 
eluding  the  brick  house  thereon  situate."  Then,  after  re- 
citing the  sale  of  the  fee  simple  to  the  plaintiff,  the  receipt 
of  the  purchase-money,  and  the  execution  of  a  certificate  of 
X)urchaBe,  the  sheriff  adds :  ^'and  I  return  this  writ  fully  sat- 
isfied." Taking  the  return  as  a  whole,  we  think  it  suffi- 
ciently appears  that  the  sheriff  sold  the  property  he  was 
directed  by  the  decree  to  sell.  He  had  no  authority  to  offer 
or  sell  any  other  until  that  described  in  the  decree  should 
be  exhausted.  Ewing  v.  Hatfield^  17  Ind.  513.  He  men- 
tions the  brick  house  on  the  premises  as  it  is  mentioned  in 
the  decree  and  deed,  and  certifies  that  by  the  sale  and  the 
receipt  of  the  purchase-money  the  writ  was  satisfied.  It 
could  be  satisfied  only  by  the  voluntary  payment  of  the 
judgment,  or  by  a  sale  of  the  specific  property  described  in 
the  decree  of  foreclosure ;  and  when  the  sheriff  made  return 
that  the  writ  was  satisfied  by  the  sale,  it  must  be  deemed  to 
have  been  so  satisfied  by  a  sale  of  the  proper  lot,  notwith- 
standing there  may  be  some  discrepancy  between  the  partic- 
ular descriptions  in  the  decree  and  in  the  return,  especially 
as  the  return,  in  other  respects,  clearly  refers  to  the  same 
part  of  the  lot  described  in  the  decree. 

The  deed,  as  we  have  stated,  contained  the  same  descrip- 
tion as  the  decree.  That  being  sufficient,  a  defective  return 
does  not  vitiate  the  title  of  the  purchaser.  He  can  not,  in 
such  case,  be  prejudiced  by  a  defective  return  or  the  want 
of  a  return  to  the  execution  or  order  of  sale.  Doe  v.  Heathy 
7  Blackf.  154  ;  Tlie  State,  ex  rel.y.  Salyers,  19  Ind.  432. 

The  last  objection  to  be  noticed  is,  that  it  was  not  proven 
that  the  defendant  was  in  possession  of  the  premises  at  the 
commencement  of  the  action.  In  this  the  appellant  is  mis- 
taken. The  evidence  on  that  point  was  amply  sufficient. 
The  plaintiff,  as  successor  to  the  title  of  Cyrus  M.  Allen, 
Sr.,  was  entitled  to  the  same  remedy  as  the  latter  to  obtain 
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possession  on  a  tennination  of  the  tenancy  of  the  lessee. 
2  E.  S.  1876,  p.  341,  sec.  10. 

We  find  no  error  in  the  record,  and  the  judgment  should 

be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  on  the  foregoing 
<^inion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
affirmed,  at  the  costs  of  the  appellant. 


#•» 


No.  7205. 

The  Evansvillb  and  Crawfordsviixb  R.  E.  Co.  v.         L^'^ 

Barbee. 

8CFBEME  COURT.— -Appeal  wUhin  one  Tear  from  July  2d,  1 577.— An  appeal 
to  the  Supreme  Ck)urt  taken  June  27th,  1878,  from  a  judgment  rendered 
May  14th,  1877,  was  within  one  year  from  the  time  the  act  of  March  14th, 
1877,  Acts  1877,  Spec.  Sess.,  p.  59,  took  effect,  and  was  in  time,  as  such 
act  took  effect  July  2d,  1877. 

Statute.— fipeoJte/rom  tkne  of  Taking  JaTec*.— An  act  of  the  General  As- 
semhly  speaks,  not  from  the  time  of  its  approval,  hut  from  the  time  it 

took  effect. 

Bailroad.— Jnw»g  Stock.-'Eighwuy  Crosging.-^DtOy  to  Fenee.--Cat(le- 
Pits.— It  is  as  much  the  duty  of  a  railroad  company  to  fence  against 
ft^iimftlfl  on  a  highway  as  against  animals  in  adjoining  fields  or  woods, 
«nd  proper  catUe-pits  at  highway  crossings  are  necessary,  to  prevent 
flyitmaig  passlng  from  the  highway  on  to  the  railroad  track. 

Sams.— /twfrttetlon. — Instructions,  in  effect,  that  If  animals  went  on  the 
railroad  track  at  a  crossing  of  the  highway,  and  were  klUed  some  dis- 
tance from  the  highway,  the  railroad  company  would  not  be  liable  upon 
the  ground  of  the  want  of  a  fence,  were  properly  refused. 

Same.- -Harmte««  ^rror.— Where  a  verdict  is  clearly  in  accordance  with 
the  evidence,  no  harm  can  result  to  the  appellant  because  a  charge  given 
to  the  jury  was  not  applicable  to  the  evidence. 

Trom  the  Vigo  Circuit  Court. 

</.  O.  Williams,  for  appellant. 

A.  B.  CarUon  and  J.  JE.  Lamb,  for  appellee. 
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M0RRIS9  C. — ^This  action  was  brought  by  the  appellee  to 
recoYer  the  value  of  a  mule  and  colt,  alleged  to  have  been 
killed  by  the  appellant. 

The  complaint  is  in  two  paragraphs.  The  first  charges 
that,  on  the  12th  day  of  May,  1873,  the  appellant  killed  a 
mule  and  colt,  the  property  of  the  appellee,  by  running  ovet 
them  a  locomotive,  in  Vigo  county ;  that  the  appellant's  road 
was  not,  at  the  point  where  the  mule  and  colt  got  upon  the 
same,  securely  fenced.  The  second  paragraph  charges  the 
appellant  with  negligently  killing  the  mule  and  colt,  by  n^* 
ligently  running  its  locomotive  and  cars  upon  them. 

The  appellant  answered  the  complaint  by  a  general  denial^ 
and  three  special  paragraphs.  No  question  is  made  or  raised 
upon  the  special  paragraphs  of  the  answer,  and  they  will  not 
be  further  noticed. 

The  cause  was  submitted  to  a  jury.  Verdict  on  the  first 
paragraph  of  the  complaint,  and  judgment  for  the  appellee. 

The  appellant  moved  the  court,  in  writing,  for  a  new  trial 
upon  the  following  grounds : 

• 

1st,  because  the  verdict  is  contrary  to  law ;  2d,  because 
the  verdict  is  contrary  to  the  evidence;  3d,  because  the 
court  erred  in  refusing  to  give  the  first  instruction  asked  by 
the  appellant ;  4th,  because  the  court  erred  in  refusing  to 
give  the  second  instruction  asked  by  the  appellant;  and» 
5th,  because  the  court  erred  in  giving,  of  its  own  motion^ 
the  fifth  instruction.  / 

The  motion  for  a  new  trial  was  overruled,  and  the  appel- 
lant excepted .  The  error  assigned  is  that  the  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  appellee  has  filed  a  motion  here  to  dismiss  the  appeal, 
on  the  ground  that  it  appears,  upon  the  face  of  the  record, 
that  the  judgment  was  rendered  May  14th,  1877,  and  the 
appeal  taken  June  27th,  1878,  more  than  one  year  after  the 
judgment  was  rendered.  The  motion  is  based  upon  the  act 
approved  March  14th,  1877,  Acts  1877,  p.  59,  which  pro- 
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Tides  that  **  Appeals  in  all  cases  hereafter  tried  must  be  taken 
Tirithin  one  year  from  the  time  the  judgment  is. rendered  ;  in 
all  cases,  heretofore  tried,  must  be  taken  within  one  year 
from  the  time  this  act  takes  eifect."  The  act  took  effect 
July  the  2d,  1877.  The  question  is,  is  this  law  to  be  con- 
strued as  speaking  from  the  time  of  its  approval  or  from 
the  time  it  took  effect?  The  question  has  been  settled  by 
this  court,  in  a  case  between  the  parties  to  this  suit.  The 
JEvansvilley  etc.j  R.  R,  Co.  v.  Barbee^  59  Ind.  592. 

WoRDEN,  J.,  says:  "We  think  the  law  must  be  con« 
strued  to  speak  from  the  time  it  took  effect,  as  a  will  speaks 
from  the  time  of  the  death  of  the  testator ;  and  that  the 
words  *  hereafter'  and  'heretofore'  have  reference  to  that 
period  of  time." 

The  appellant's  road  runs  north  and  south  through  the 
county  of  Vigo.  It  is  crossed  by  the  Louisville  road,  a 
highway  some  sixty  feet  in  width.  The  highway,  as  it  ap- 
proaches the  point  of  crossing  from  the  north,  runs  on  the 
west  side  of  the  railroad,  and  near  to  and  almost  parallel 
with  it,  for  some  distance.  There  is  a  fence  on  the  west 
side  of  the  railroad,  and  the  Louisville  road,  for  some  dis- 
tance north  of  the  point  of  crossing,  runs  between  this  fence 
and  the  railroad.  There  is  no  fence  on  the  east  side  of  the 
railroad  at  the  crossing.  The  testimony  further  shows  that 
on  or  about  the  12th  of  May,  1873,  the  appellee's  mule  and 
colt  had  broken  out  of  a  neighbor's  field,  where  they  had 
been  pasturing,  and  had,  without  the  appellee's  knowledge,, 
got  on  the  west  side  of  and  near  to  the  appellant's  road, 
and  north  of  said  crossing.  As  the  morning  train  came 
from  the  north,  the  animals  became  frightened,  ran  along- 
the  Louisville  road  until  they  came  to  the  track  of  the  rail- 
road, and  then  turned  south,  passing  from  the  highway 
along  the  track  of  the  railroad,  and  on  the  west  side  of  it, 
and  running  south  some  seventy-five  or  a  hundred  feet,  until 
they  came  to  a  culvert  and  cattle-pit,  at  which  point  they 
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^ere  struck  by  the  appellaDt's  locomotive.  One  of  the  ani- 
mals was  killed,  and  the  other  so  injured  that  it  died  the 
next  day.  The  cattle-guard  on  the  south  side  of  the  cross- 
ing was  from  seventy-five  to  one  hundred  feet  distant  from 
the  crossing. 

It  is  not  contended  by  the  appellant  that  the  evidence  does 
not  tend  to  support  the  verdict,  but  it  is  insisted  that  the 
•court  erred  in  refusing  to  charge  the  jury  as  requested  by 
it,  and  in  the  charge  given  by  the  court  of  its  own  motion. 
The  appellant's  counsel  says:  <*The  questions  to  be  dis- 
<sussed  grow  out  of  the  refusal  of  the  court  below  to  give 
the  first  and  seoond  charges  asked  by  the  appellant,  aind  the 
giving  by  the  court,  on  its  own  motion,  instruction  desig- 
nated as  the  fifth." 

The  instructions  asked  by  the  appellant  were  as  follows : 

*<lst.  If  you  believe  from  the  evidence  in  this  case,  that 
the  mule  and  colt  of  the  plaintiff  went  upon  the  track  or 
right  of  way  of  the  defendant  at  a  point  where  the  highway 
crosses  said  railroad  track  and  right  of  way,  then  you  should 
find  for  the  defendant  on  the  first  paragraph  of  the  com- 
plaint. 

<<2d.  You  must  inquire  at  what  point  the  animals  went 
upon  the  ti'ack  or  right  of  way  of  defendant,  and  not  at  what 
point  the  animals  were  killed.  If  the  animal^  went  on  at  a 
-crossing  of  the  highway,  even  if  they  were  killed  some  dis- 
tance from  the  highway,  the  defendant  would  not  be  liable 
npon  the  ground  of  the  want  of  a  fence.*' 

We  think  the  above  instructions  were  properly  refused. 
They  assume  that,  if  an  animal  passes  from  a  highway  at  tlie 
point  where  it  crosses  a  railroad  onto  the  railroad  track,  and, 
because  of  the  absence  of  cattle-guards,  wanders  upon  the 
track  and  is  killed,  the  company  is  not  liable.  The  animals 
were  rightfully  upon  the  highway,  and  it  was  the  duty  of  the 
appellant,  by  the  construction  of  cattle-pits  or  guards  and 
fences,  properly  and  conveniently  located,  to  prevent  them 
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from  wandering  from  the  highway  upop  its  track  and  right 
of  way.  It  is  as  much  the  duty  of  the  appellant  to  fence 
against  animals  on  the  highway  as  against  animals  in  adjoin- 
ing fields  or  woods.  Proper  cattle-pits  at  highway  crossings 
are  intended  to  preyent  animals  passing  from  the  highway 
onto  the  railroad  track.  If,  as  in  this  case,  they  are  placed 
seyenty-five  or  one  hundred  feet  distant  from  the  crossings 
they  will  not  accomplish  the  purpose  and  object  for  which 
they  are  required.  The  Indianapolis^  etc, ,  R,  It.  Co.  v.  Iriahy 
26  Ind.  268  ;  The  Pittsburgh,  etc.,  R.  R.  Co.  v.  Ehrhart,  3ft 
Ind.  118 ;  The  Indianapolis,  etc.,  R.  R.  Co.  v.  BonneU,  H 
Ind.  539. 

The  appellant  contends,  however,  that  the  cattle-guard  in 
this  case  was  properly  located.  We  have  examined  tJie  case» 
to  which  its  counsel  refers,  and  think  they  do  not  support 
his  conclusion.  In  the  case  of  The  Indianapolis,  etc.,  R.  R, 
Co.  V.  BonneU,  supra,  the  pits  were  seventy-five  feet  from 
the  center  line  of  the  highway.  The  court  say :  **We  do  not 
think  a  railroad  can  be  regarded  as  securely  fenced  where 
the  cattle-guards  are  placed  so  far  apart  as  to  leave  an  open 
space  on  both  sides."  Here  the  cattle-guard  was  from  sev- 
enty-five to  one  hundred  feet  from  the  south  side  of  the  trav- 
elled highway. 

The  fifth  charge  given  by  the  court,  of  its  own  motion,  is 
as  follows  : 

^*If  you  find  that  the  animals  got  upon  the  track  where 
the  public  highway  crosses  the  defendant's  railroad  track 
(and  at  a  point  where  the  defendant  was  not  bound  to  fence), 
and  you  find  that  after  the  animals  had  entered  upon  the 
defendant's  road  at  the  crossing,  and  then  ran  south  along 
defendant's  road  to  the  point  where  the  animals  were  killed,, 
and  you  find  further,  that  the  animals  were  killed  at  a  point 
where  it  was  the  duty  of  the  defendant  to  fence  its  road,  and 
could  have  done  it,  and  did  not,  the  defendants  are  liable 
under  the  first  paragraph  of  the'  complaint." 
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We  think,  in  view  of  the  evidence  in  the  case,  that  tbeTe 
•was  no  error  in  giving  this  charge,  of  which  the  appellant  can 
complain.  The  verdict  was  clearly  in  accordance  with  the 
•evidence,  and  no  harm  could  result  from  the  charge  given, 
of  which  the  appellant  could  complain.  Felkner  v.  Scarleif 
29  Ind.  154 ;  Herbert  v.  Drew,  32  Ind.  364. 

The  judgment  should  be  affirmed. 

Peb  Curiam. — It  is  ordered,  that,  upon  the  foregoing 
opinion,  the  judgment  be,  and  the  same  is  hereby,  affirmed 
in  all  things,  at  the  costs  of  the  appellant.  Cause  remanded 
for  further  proceedings. 


»•» 
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74  174  Prosecuting  ATTOmfEY. —  Thirty-fifth  and  Fortieth  Judicial  Circuits.^ 
161  251  Statute  Construed.—  TTaircr.— Noble,  DeKalb  and  Steuben  counties  com- 
posed the  Thirty-fifth  .Judicial  Circuit  prior  to  March  2l8t,  1879,  the 
judge  and  prosecutor  both  residing  in  Noble.  In  1878  tlie  relator,  a 
resident  of  Steuben,  was  elected  prosecuting  attorney  of  said  circuit, 
for  the  two  years  commencing  October  28th.  1879.  By  the  act  of  March 
2l8t,  1879,  it  was  provided  that,  on  and  after  its  passage,  Steuben  and 
DeEalb  should  constitute  the  Fortieth  Judicial  Circuit  until  October 
Ist,  1880,  when  they  were  again  to  become  a  part  of  the  Thirty-fifth 
Circuit,  and  that  the  prosecutor-elect  of  the  Thirty-fifth  Circuit  should 
be  the  prosecutor  of  the  Fortieth  on  and  after  his  term  commenced. 
Under  said  act,  the  relator  was  appointed  prosecutor  of  the  Fortieth 
Circuit,  and  served  in  that  capacity  till  October  28th,  1879,whenhe  quali- 
fied under  his  election,  and  continued  to  serve  and  designate  himself 
as  prosecutor  of  the  Fortieth  Circuit  till  October  1st,  1880,  and  after 
that  date  so  styled  and  signed  himself,  and  received  his  compensation. 
At  the  October  election,  1880,  the  defendant  was  elected  prosecutor  of 
the  Thirty-fifth  Circuit,  but  received  no  commission  till  February,  1861, 
when  he  qualified  and  entered  upon  the  duties  of  liis  ofiice. 
ffeld^  that  said  act  created  a  new  circuit,  in  which  the  office  of  prosecu- 
tor was  vacant,  which  the  Governor  had  a  right  to  fill. 
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MM^  also,  that,  by  force  of  said  statute,  the  relator,  on  qnallfyini;  under 
his  election,  became  the  prosecutor  of  the  Fortieth  Circuit  so  long  as 
it  lasted,  and  thereafter  of  the  Thirty-fifth  Circuit  until  October  28th, 
1881,  when  the  defendant's  term  will  commence. 

MMy  also,  that  the  fact  that  the  relator  wrongly  claimed  to  be,  and  des- 
ignated himself  as,  the  prosecutor  of  the  Fortieth  Circuit,  after  it  ceased 
to  exist,  constituted  no  waiver  of  his  title  by  election  and  statute  to  the 
office  of  prosecutor  of  the  Thirty-fifth  Circuit. 

Information.— Pro»ec««i«^  Attorney  His  Oum  delator. — ^The  prosecuting 
attorney  may  prosecute  an  action  upon  his  own  relation  against  a  per- 
son who  unlawfully  intrudes  into  the  office  of  prosecuting  attorney. 

From  the  DeKalb  Circuit  Court. 

J".  A.  Woodlitdly  for  appellant. 
TT.  L.  Penfieldi  for  appellee. 

Woods,  J. — ^The  question  in  this  case  is  whether  the  rela- 
tor and.  appellant,  George  B.  Adams,  or  the  appellee,  Henry 
C.  Peterson,  is  the  prosecuting  attorney  of  the  Thirty-fifth 
Judicial  Circuit  of  the  State.  There  is  no  material  dispute 
in  reference  to  the  facts  on  which  the  decision  must  rest. 
We  give  a  summary  of  them : 

Prior  to  March  2l8t,  1879,  the  Thirty-fifth  Judicial  Circuit 
was  composed  of  the  counties  of  Noble,  DeEalb  and  Steu- 
ben. John  W.  Bixler,  a  resident  of  Noble  county,  was  at 
that  time  the  prosecuting  attorney  of  the  circuit,  entitled  by 
his  election  and  commission  to  hold  the  office  until  October 
28th,  1879.  At  the  general  election  of  1878,  the  relator, 
Adams,  a  resident  of  Steuben  county,  was  duly  elected,  and 
on  the  24th  day  of  October,  1878,  was  duly  commissioned, 
to  succeed  Bixler  in  said  office,  and  to  hold  the  same  for  the 
period  of  two  years,  to  wit,  from  Odtober  28th,  1879,  until 
October  28th,  1881. 

By  an  act  of  the  Legislature,  approved  March  21st,  1879, 
the  counties  of  Steuben  and  DeKalb  were  declared  to  con- 
stitute the  Fortieth  Circuit.  Among  the  provisions  of  that 
act  are  the  following : 

**Sec.  5.  The  Governor  shall  appoint  a  judge  and  prose- 
cuting attorney  for  said  circuit,  who  shall  receive  and  be 
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paid  such  salaries  as  are  now  paid  to  other  judges,  and  pros- 
ecuting  attorneys. 

^<Sec.  6.  The  prosecuting  attorney  elect,  of  the  Thirty-^ 
fifth  Circuity  whose  term  of  office  has  not  yet  commenced,, 
and  who  resides  in  the  county  of  Steuben ,  shall  be  the  prose- 
cuting attorney  of  the  Fortieth  Judicial  Circuit,  after  he  qual- 
ifies and  his  term  commences. 

**Sec.  7.  The  prosecuting  attorney ,  appointed  by  the  Gov- 
emor,  shall  hold  his  office  until  the  prosecuting  attorney  elect 
qualifies y  and  his  term  commences. 

**Sec.  9.  ♦  ♦  ♦  There  is  therefore  an  emergency  for  the 
immediate  passage  of  this  act,  and  the  same  shall  be  in  force 
from  and  after  its  passage :  Provided^  however ^  That  the  cuv 
cuit  thus  formed  shall  only  continue  until  the  1st  day  of  Oo^ 
tober,  1880,  when  said  counties  of  DeEalb  and  Steubto  shall 
then  become  and  form  a  part  of  the  Thirty-fifth  Judicial  Cir- 
cuit of  the  State  of  Indiana,  and  the  courts  therein  shall  there-^ 
after  be  held,  as  they  are  now  required  by  law,  to  be  held/* 

By  the  2d,  3d  and  4th  sections  the  terms  of  court  in  said 
counties  were  fixed,  and  so  fixed  as  that  the  courts  of  the  two- 
circuits  were,  or  were  liable  to  be,  in  session  at  the  same  time. 

Upon  the  passage  of  this  act,  the  Governor  appointed  and 
commissioned  said  Adams  as  the  prosecuting  attorney  for 
said  Fortieth  Circuit,  and  he,  accepting  said  commission, 
qualified  and  entered  upon  and  continued  in  the  discharge  of 
the  duties  of  said  office,  until  October  28th,  1879,  when  he 
qualified  under  the  commission  issued  to  him  by  virtue  of 
his  said  election,  taking  and  endorsing  the  proper  oath  of 
office  on  said  commission,  and  giving  bond  in  the  sum  of 
$5,000,  to  the  approval  of  the  judge  of  the  Thirty-fifth  Cir- 
cuit. After  thus  qualifying,  he  continued  to  prosecute  the 
pleas  of  the  State  in  the  counties  of  Steuben  and  DeEjilb, 
until  October  1st,  1880;  and,  to  all  indictments  and  infor- 
mations, and  in  all  official  transactions,  requiring  his  official 
signature,  he  continued  to  sign  and  to  designate  himself  a& 
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'the  *« Prosecuting  Attorney  of  the  Fortieth  Circuit,"  and  as 
such  drew  and  receipted  for  his  salary  and  the  fees  apper* 
taining  to  said  office  in  said  circuit ;  and,  on  February  3d,, 
1881,  still  styling  and  signing  himself  as  prosecuting  attor- 
ney of  said  Fortieth  Circuit,  and  not  of  the  Thirty-fifth,  he 
prosecuted,  in  the  Steuben  Circuit  Court,  the  pleas  of  the 
State  in  the  case  of  the  State  of  Indiana  against  James  N. 
Carpenter.     See  Carpenter  y.  The  State j  72  Ind.  331. 

The  Hon.  Hiram  S.  Tousley,  a  resident  of  Noble  county^ 
was  judge  of  the  Thirty-fifth  Circuit,  and,  after  the  passage 
of  said  act,  continued  to  serve  as  such  judge  in  said  county 
of  Noble,  and  is  still  judge  of  said  circuit.  Said  Bixler  held 
his  office  of  prosecuting  attorney,  and  discharged  the  duties 
thereof,  in  Noble  county,  until  October  28th,  1879,  when  the 
Governor  appointed  David  Perew  the  prosecuting  attorney 
for  the  Thirty-fifth  Circuit,  and,  a  contest  having  arisen  be- 
tween Bixler  and  Perew  over  their  respective  claims  to  said 
office,  the  same  was  carried  into  said  court,  and  there  settled 
by  agreement  of  the  parties,  in  favor  of  Perew,  who  there- 
after discharged  the  duties  of  said  office  in  said  county,  so 
long  as  it  remained  a  separate  circuit,  and  until  October  28th ^ 
1880.  At  the  general  election  in  October,  1880,  the  appellee 
was  elected  prosecutor  for  the  Thirty -fifth  Circuit,  and 
claimed  a  commission  as  such  for  a  term  commencing  Oc- 
tober 28th,  1880,  but  received  no  commission  until  February 
10th,  1881,  when  one  was  issued  to  him,  under  which  he 
qualified  and  gave  b(md,  and  was  recognized  by  the  judge  of 
the  circuit  as  the  lawful  prosecutor,  and  entered  on  the  du- 
ties of  the  office. 

We  find  no  difficulty  in  deciding  this  dispute,  in  accord- 
ance with  what  seems  to  us  to  have  been  the  plain  legislative 
intention,  as  manifested  in  the  act  whereby  the  Fortieth  Cir- 
cuit was  created. 

In  the  case  of  Carpenter  v.  The  State ^  supra  ^  we  have  al- 
VoL.  74.— 12 
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ready  held  that  said  circuit  ceased  to  exist  on  the  1st  of 
October,  1880,  as  in  the  act  it  was  declared  it  should.  Upon 
the  creation  of  that  circuit,  the  existing  judge  and  prosecutor 
being  residents  of  Noble  county,  there  were  vacancies  in  the 
offices  of  both  judge  and  prosecutor  in  the  new  circuit,  to  be 
tilled  by  appointment.  Adams  had  been  elected  to  succeed 
Bixler,  but  it  was  some  months  vet  before  bis  term  should 
be«rin.  He  i*esided  in  Steuben  countv,  and,  for  the  evident 
purpose  of  saving  his  right  to  the  office  to  which  he  had  been 
elected,  the  6th  and  7th  sections  of  said  act  were  embodied 
therein.  The  Governor  appointed  Adams  to  fill  the  vacancy 
in  the  prosecutorship,  for  the  time  which  must  elapse  be- 
fore his  term  by  election  could  begin  ;  but  when  that  term 
did  begin,  and  he  had  qualified  under  his  commission,  granted 
in  pui'suance  of  his  election,  his  rights  were  just  the  same 
as  if  he  had  not  been  appointed  to  fill  the  preceding  vacancy. 
He  then  entered,  by  right  of  election,  upon  a  full  temi  of 
two  years,  running  from  that  date ;  but,  by  force  of  the  6th 
section  quoted,  supra y  he  was  to  be  the  prosecuting  attorney 
of  the  Fortieth  Judicial  Circuit  after  he  had  qualified  and  his 
term  had  commenced  ;  and  this  clearly  means  that,  by  virtue 
of  his  election  and  by  force  of  said  enactment,  he  was  to  be 
the  prosecutor  of  the  new  circuit,  so  long  as  the  same  should 
last,  and  thereafter  of  the  original  Thirty-fifth  Circuit,  until 
October  28th,  1881,  when  his  term  will  expire  by  limitation, 
and  the  tenn  of  the  appellee  will  begin.  By  force  of  this 
provision,  though  elected  and  commissioned  as  prosecutor 
of  the  Thirty-fifth  Circuit,  he  was  in  fact  and  in  law  the 
prosecutor  of  the  Fortieth  Circuit,  and  it  was  proper,  that 
during  the  existence  of  that  circuit  and  while  doing  the  du- 
ties of  his  office  therein,  he  should  si^rn  and  desisrnate  him- 
self  as  the  prosecutor  thereof,  and  as  such  should  draw  his 
salary  and  fees.  To  say  the  least,  thei-c  was  no  harm  in 
his  so  designating  himself,  and  the  fact  that  he  did  so,  under 
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the  circumstances,  constitutes  no  evidence  of  an  abandon- 
ment of  his  right  to  the  office  by  election. 

What  the  legal  status  of  the  case  in  Noble  county  was  while 
the  Fortieth  Circuit  existed,  and  what  the  merits  of  the  re- 
spective claims  of  Bixler  and  Perew  during  that  time,  we  need 
not  inquire.  The  clashing  of  the  terms  of  court  in  the  two 
circuits  made  it  impracticable  in  fact,  if  it  was  not  impossi- 
ble in  law,  that  one  prosecutor  should  serve  in  both  the  cir- 
cuits, and  doubtless  it  was  on  this  account  that  it  was  pro- 
Tided  that,  for  the  time  being,  Adams  should  be  the  prose- 
cutor in  the  new  circuit,  wherein  he  resided.  After  October 
1st,  1880,  he  was  prosecutor  of  the  Thirty-fifth  Circuit,  and 
for  all  of  the  counties,  as  much  as  Judge  Tousley  was  judge 
thereof ;  and  the  fact  that,  in  February,  1881,  in  the  case  of 
Carpenter  v.  Tfie  State y  supra  j  he  wrongly  claimed  to  be,  and 
signed  his  name  officially  as,  the  prosecutor  of  the  Fortieth 
Circuit,  did  not  make  him  any  the  less  the  sole  lawful  pros- 
ecutor of  the  Thirty-fifth  Circuit.  If,  as  he  seems  to  have 
supposed,  the  Fortieth  Circuit  had  still  remained  in  existence, 
he  would  still  have  been  the  prosecutor  thereof ,  under  the  law 
by  which  that  circuit  was  created,  and,  as  already  said,  did  and 
could  do  no  harm  by  so  subscribing  himself ;  and  equally 
hai*mless,  in  respect  to  his  title  to  the  office,  is  the  misde- 
scription of  his  official  title,  made,  as  it  was,  under  a  mistake 
of  law.  In  all  these  transactions,  he  has  done  nothing  incon- 
sistent with  his  strict  legal  rights  and  duty,  unless  it  may  be 
in  the  designation  of  his  office  in  the  respects  stated,  but 
these  mistakes,  if  they  can  be  called  such,  and  they  were 
certainly  nothing  more,  in  no  manner  affected  injuriously 
either  public  or  private  rights,  and  should  not  be  deemed  to 
affect  his  right  to  the  full  term  of  office  for  which  he  was 
elected  and  commissioned. 

The  appellee  has  assigned  cross  errors  and  under  these 
insists  that  the  information  in  the  case  is  insufficient,  and  that 
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Adams  can  not  prosecute  the  action  on  his  own  relation  as- 
prosecuting  attorney.     The  code  provides  as  follows : 

**Sec.  749.  An  information  may  be  filed  against  any  person 
or  corporation  in  the  following  cases :  First.  When  any  per- 
son  sh^ll  usui-p,  intrude  into,  or  unlawfully  hold  or  exercise 
any  public  oflice,  or  any  franchise  within  this  State,  or  any 
office  in  any  corporation  created  by  the  authority  of  this  State. 

"Sec.  750.  The  information  may  be  filed  by  the  prosecu- 
ting attorney  in  the  circuit  court  of  the  proper  county  upon 
his  own  relation,  whenever  he  shall  deem  it  his  duty  to  do 
so,  or  shall  be  directed  by  the  court,  or  other  proper  au- 
thority ;  or  by  any  other  person  on  his  own  relation,  when- 
ever he  claims  an  interest  in  the  office,  franchise  or  corpora- 
tion, which  is  the  subject  of  the  information. 

"Sec.  751.  The  information  shall  consist  of  a  plain  state- 
ment of  the  facts  which  constitute  the  grounds  of  the  pro- 
ceedings, addressed  to  the  court." 

It  is  unnecessary  to  determine  whether  strictly  the  relator 
in  this  case  should  have  presented  the  information  in  his  offi- 
cial character,  or  simply  as  an  individual  claiming  the  office. 
If  the  latter  was  the  correct  mode,  then  the  words  "prose- 
cuting attorney,"  etc.,  in  the  information,  were  mere  sur- 
plusage, and  might  have  been  stricken  out,  but  the  i-efusal 
of  the  court  to  strike  them  out  on  the  appellee's  motion  con- 
stitutes no  available  error.  The  information  was  sufficient 
in  substance.  It  showed  the  relator's  election  and  eligibility 
to  the  office,  his  commission  to  hold  the  office  for  two  years 
from  October  28th,  1879,  that  on  that  day  he  qualified  and 
gave  bond,  and  that  on  the  1st  day  of  March,  1881,  the  ap- 
pellee unlawfully  intiiided  himself  into  the  office,  and  at  the 
filing  of  the  information  was  still  usurjiing  and  holding  the 
same  against  the  relator  and  refusing  to  surrender. 

The  answer  of  the  appellee  to  this  infoimation  contained 
a  statement  in  greater  detail  of  the  facts  hereinbefore  stated^ 
but  nothing  inconsistent  therewith. 
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The  demurrer  of  the  appellant  to  this  answer  should  have 
been  sustained. 

The  judgment  is  reversed,  with  costs  and  with  directions 
to  sustain  said  demuirer. 


♦•» 


No.  8003. 
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Statute  op  Limitattons.— -41/dftor  of  County,  ^Congressional  Tovm-  |164  138 
ship  School  Fund.  — Loan  to  Himself  .—Bond.  —  Sureties.— Where  the 
auditor  of  a  county  drew  a  warrant  in  his  own  favor  for  one  thousand 
dollars,  as  a  pretended  loan  from  the  congressional  township  school 
fund,  and  received  the  money,  a  cause  of  action  at  once  accrued  on  his 
bond,  and  a  suit  thereon,  commenced  more  than  three  years  thereafter, 
is  barred  by  section  211  of  the  code. 

I  Same.— County  Commissioners. — Concealment. — ^The  right  of  action  does 
not  depend  upon  a  knowledge  of  the  facts  by  the  county  commission- 
ers, but  upon  the  existence  of  the  facts  themselves.  If  the  facts  consti- 
tuted a  breach  of  the  bond,  the  statute  commenced  to  run,  not  when 
the  breach  was  discovered,  but  when  it  occurred. 

»:Savie.— Failure  to  Discover.— Silence  of  Party  Liable.— A  failure  to  dla- 

\  cover  a  cause  of  action  does  not,  like  its  concealment,  suspend  the 
statute ;  and  the  mere  silence  of  the  party  liable  is  not  enough,  but  some- 
thing must  be  done  tending  to  prevent  discovery. 
Auditor  of  County.— iVbe.  Trustee  of  Congressional  Township  School 
Fund.— The  auditor  of  the  county  Is  not  a  trustee  of  the  congressional 
township  school  fund. 
Same. — Void  Loan.— A  loan  of  one  thousand  dollars,  made  by  the  au- 
ditor of  a  county  to  himself,  is  void,  although  all  the  requh-einents  of 
the  statute  have  been  observed. 

From  the  Howard  Circuit  Court. 

a.  Vaile  and  J.  F.  VailCy  for  appellants. 
J.  0*Brien^  for  appellees. 

Best,  C. — This  suit  was  instituted  by  the  State,  on  the 
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relation  of  the  Board  of  Commissioners  of  Howard  county,. 
Indiana,  against  Isaiah  C.  Ware  as  principal,  and  John  M. 
Leach,  David  Greeson,  Henry  Brunk,  Jesse  Ware  and  Wil- 
liam T.  Mannering,  sureties,  upon  the  official  bond  of  said 
Isaiah  C.  Ware,  as  auditor  of  said  county.  It  is  averred 
that  said  Isaiah  C.  Ware  was  duly  appointed  auditor  of  How- 
ard  county,  Indiana,  to  serve  from  the  1st  day  of  March, 
1875,  until  the  1st  day  of  March,  1876,  and  that  he,  with. 
his  co-appellants  iis  his  sureties,  on  the  6th  day  of  March, 
1875,  executed  his  bond  and  at  once  entered  upon  the  duties 
of  said  office  ;  that  said  Isaiah  C.  Ware,  on  the  24th  day  of 
January,  1876,  as  auditor  of  said  county,  made  to  himself 
a  pretended  loan  of  one  thousand  dollars  of  the  congres- 
sional township  school  fund,  executed  his  mortgage,  drew  his 
warrant,  and  received  upon  it  from  the  treasurer  of  said 
county  said  sum  of  money ;  that  said  Isaiah  C.  Ware  vio- 
lated the  conditions  of  his  bond  in  these  particulars,  viz. : 

1st.  In  loaning  to  himself  one  thousand  dollars  of  the  con- 
gressional township  school  fund. 

2d.  In  not  causing  an  appraisement  of  the  realty  embraced 
in  said  mortgage  to  be  made  by  disinterested  freeholders  of 
the  neighborhood  before  making  said  loan. 

3d.  In  not  procuring  from  the  clerk  and  recorder  of  How- 
ard county,  Indiana,  certificates  that  there  were  no  liens  or  en- 
cumbrances upon  said  realty  before  said  mortgage  was  made. 

It  was  further  averred  that,  after  said  Ware's  term  of  of- 
fice expired,  his  successor  instituted  a  suit  upon  said  mort- 
gage, obtained  a  foreclosure,  sold  the  property,  and  realized 
from  the  sale  enough  to  pay  all  costs  and  to  reimburse  said 
fund,  except  $468.05,  for  which,  with  interest  thereon,  judg- 
ment was  demanded. 

No  step  was  taken  against  Isaiah  C.  Ware  ;  John  M.  Leach 
was  defaulted  ;  and  the  other  defendants  demurred,  for  want 
of  facts,  to  the  second  and  third  breaches  assigned.  These 
demurrers  were  sustained,  and  the  appellee  excepted.  There- 
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upon  the  defendants  answered,  first,  in  denial,  and,  second ^ 
that  the  cause  of  action  did  not  accrue  within  three  years 
before  the  commencement  of  the  suit.  A  demurrer  for  want 
of  facts  was  filed  and  overruled  to  the  second  paragraph  of 
the  answer,  to  which  the  appellee  excepted.  A  reply  was 
filed,  first,  in  denial,  and,  second,  that  the  cause  of  action 
was  concealed  by  said  Isaiah  C.  Ware,  until  a  period  within 
three  years  before  the  commencement  of  the  suit. 

The  issues  thus  formed  were  submitted  to  the  court  for 
trial,  with  a  request  that  the  couil  state  the  facts  and  its 
conclusions  of  law  thereon.  This  was  done.  The  facts  found 
are,  in  substance,  as  follows:  On  the  6th  day  of  March, 
1875,  Isaiah  C.  Ware  as  principal,  and  the  other  defendants 
as  sureties,  naming  them,  executed  to  the  State  of  Indiana 
their  bond  for  $2,000,  conditioned  that  said  Isaiah  C.  Ware 
should  faithfully  perform  the  duties  of  auditor  of  Howard 
county,  Indiana ;  that  said  Isaiah  C.  Ware  was  auditor  of 
said  county  from  the  6th  day  of  March,  1875,  until  the  6th 
day  of  March,  1876 ;  that,  during  this  time,  said  Ware,  as 
auditor,  loaned  to  himself,  as  an  individual,  one  thousand 
dollai's  of  the  congressional  township  school  fund  held  by 
said  county ;  that,  to  secure  said  loan,  said  auditor  and  his 
wife  executed  a  mortgage  to  the  State  of  Indiana  for  the 
use  of  said  fund,  upon  a  lot  in  Kokomo,  in  said  county ; 
that  afterward  proceedings  were  instituted  to  foreclose  said 
mortgage,  and,  on  the  11th  duy  of  October,  1878,  a  judg- 
ment for  $1,157.05  was  obtained;  that,  on  the  3d  of  No- 
vember, 1878,  there  was  due  upon  said  judgment  $1,266.92, 
at  which  time  said  property,  upon  said  decree,  was  sold  for 
$800 ;  that  said  sum  was  placed  to  the  credit  of  said  fund, 
and,  on  December  7th,  1879,  the  auditor  placed  to  the  credit 
of  said  fund  $466.52,  which  fully  reimbursed  it;  that  said 
mortgage  matured  five  years  after  date,  was  executed  on 
January  24th,  and  recorded  January  31st,  1876 ;  that  said 
auditor  was  not  guilty  of  any  acts  of  concealment  as  to  the 


184  SUPREME  COURT  OF  INDIANA, 


Ware  et  al.  v.  The  State,  ex  rel.  Long  et  al. 

existence  of  said  mortgage^  but  the  commissioners  of  said 
county  had  no  actual  knowledge  of  its  existence,  until  the 
June  term,  1876,  at  which  time  they  made  no  order  to  pro- 
tect or  secure  the  investment;  that  this  action  was  com- 
menced on  the  30th  of  January,  1879,  and  that  a  warrant 
was  drawn  by  said  Ware,  as  auditor,  upon  the  treasurer  of 
said  county,  for  the  payment  of  said  loan,  on  the  24th  of 
January,  1876,  and  that  the  treasurer  of  said  county  paid 
said  order  on  the  same  day. 

The  conclusions  of  law  by  the  court  are  as  follows  : 

"1st.  That  the  loan  (so-called)  by  Isaiah  C.  Ware,  whilst 
acting  as  auditor  of  Howard  county,  to  himself,  of  the  school 
funds,  was  illegal  and  void. 

'*2d.  That  the  action  of  the  board  of  commissioners,  in 
causing  the  mortgage  (so-called)  to  be  foreclosed  and  the 
property  sold,  was  an  act  for  the  benefit  of  the  defendants 
in  this  case,  and  the  amount  received  therefrom  lessens  the 
liability  in  this  case,  and  therefore  they  have  no  right  to 
complain  thereof. 

*^3d.  That  the  statute  of  limitations  has  not  barred  this 
case ;  that  the  cause  of  action  did  not  acci:]Lie  to  the  plaintiff 
until  the  payment  was  made  by  her  to  the  school  funds  of 
the  amount  received  by  said  Ware,  which  was  less  than  three 
years  last  passed. 

*'4th.  That  the  plaintiff  is  entitled  to  recover  of  the  de- 
fendants in  this  case  the  sum  of  $483.26,  without  relief  from 
valuation  or  appraisement  laws,  and  that  judgment  is  ren- 
dered therefor.  C.  N.  Pollakd." 

To  all  and  each  of  these  conclusions  of  law  the  defendants 
excepted,  and  final  judgment  was  rendered  against  them. 

They  appeal,  and  assign  as  error,  among  others,  that  the 
court  erred  in  its  conclusions  of  law  upon  the  facts  found. 
It  IS  conceded  that  the  appellee  was  entitled  to  a  judgment 
upon  the  facts  found,  unless  the  action  was  barred  by  the 
statute  of  limitations.     This  depends  upon  the  time  when 
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the  cause  of  action  sued  upon  accrued.  Section  211  of  the 
<5ode  provides  that  "The  following  actions  shall  be  com- 
menced within  the  periods  herein  prescribed  after  the  cause 
of  action  has  accrued,  and  not  afterwards:  *  ♦  *  All 
actions  against  a  sheriff  or  other  public  officer,  or  against 
such  officer  and  his  sureties  on  a  public  bond,  gf owing  out 
of  a  liability  incurred  by  doing  an  act  in  an  official  capacity, 
or  by  the  omission  of  an  official  duty, — ^within  three  years." 

The  facts  found  are  that  the  auditor,  under  pretence  of 
loaning  $1,000  of  the  congressional  township  school  fund, 
drew  his  warrant  upon  the  treasurer  of  the  county,  and  re- 
ceived from  him  of  such  fund  said  sum,  on  the  24th  day  of 
January,  1876,  and  this  suit  was  commenced  on  the  30th 
day  of  January,  1879,  more  than  three  years  thereafter. 

The  above  statute  applies  to  this  case,  and  if  the  cause  of 
action  accrued  when  the  waiTant  was  drawn  and  the  money 
obtained,  the  action  is  barred.  The  misappropriation  of  the 
money  was  complete  when  it  was  received,  and  nothing  has 
£ince  been  done,  or  omitted  to  be  done,  by  the  auditor,  that 
'either  created  or  matured  a  cause  of  action  against  him  and 
liis  sureties  upon  his  bond.  All  that  he  did  to  render  them 
liable  was  done  at  that  time,  and  no  reason  has  been  sug- 
gested, nor  do  we  know  of  any,  why  an  action  could  not 
have  been  commenced  at  once  against  them.  If  it  could 
have  been  done,  it  was  because  the  cause  of  action  had  ac- 
•crued,  as  no  right  of  action  arises  until  the  cause  of  action 
accrues.  Angell  Limitations,  p.  37,  6th  ed.  Nor  is  this 
conclusion  avoided  by  the  fact  that  the  county  commission- 
ers had  no  personal  knowledge  of  the  misappropriation  of 
the  money  till  within  three  years  before  the  commencement 
of  the  suit.  The  right  of  action  did  not  depend  upon  a 
knowledge  of  the  facts  out  of  which  it  arose,  but  upon  the 
existence  of  the  facts  themselves.  If  the  facts  constituted 
A  breach  of  the  bond,  the  statute  commenced  to  run,  not 
i^ben  it  was  discovered,  but  when  it  occurred.    Wilcox  v. 
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Executors  of  Plummtr^  4  Pet.  172  ;  The  Governor^  eic.^  t» 
Gordon,  15  Ala,  72 ;  Potter  v.  Smith,  36  Ind,  231. 

A  failure  to  discover  a  cause  of  action  does  not,  like  its 
concealment,  suspend  the  statute.  They  are  not  the  same. 
The  former  may  occur  without  the  fault  of  the  person  liable 
to  the  action,  while  the  latter  can  not.  Nor  is  the  mere 
silence  of  the  person  liable  enough.  Something  must  be 
done  tending  to  prevent  discovery.  Stardey  v.  Stanton,  36 
Ind.  445 ;  Wynne  v.  Comelison,  52  Ind.  312. 

This  action  is  for  a  liability  incurred  by  the  auditor  in 
doing  an  act  in  his  official  capacity,  and  is,  therefore,  within 
the  terms  of  the  statute. 

The  appellee,  however,  insists  that  the  auditor  was  the 
trustee  of  this  fund  ;  that  when  such  relation  exists  the  stat^ 
ute  does  not  run  till  his  term  of  oflSce  expires,  and  as  Ware's 
term  of  oflSce  did  not  expire  till  the  6th  of  March,  1876,  this 
case  is  not  within  the  statute. 

From  the  premises  assumed,  the  conclusion  is  a  logical 
one.  But  is  the  premise  true,  that  the  auditor  sustains  the 
relation  of  trustee  to  the  congi'essional  school  fund  ?  No  stat- 
ute is  cited,  nor  do  we  know  of  any,  making  him  a  trustee  of 
this  fund.  He  has  authority  to  loan  it,  but  is  not  the  custo- 
dian of  it,  and  has  no  control  over  the  monev  itself.  His 
bond  is  not  executed  to  secure  its  keeping  nor  its  actual  dis- 
bursement at  any  time  during,  or  at  the  expiration  of,  his 
term.  Indeed,  he  has  no  authority  to  receive  it,  nor  is  it  con- 
templated that  any  portion  of  it  shall  go  into  his  custody, 
but,  on  the  contrary,  the  law  provides  that  the  county  treas- 
urer shall  receive  and  disburse  such  fund  upon  the  warrant 
of  the  auditor.   Davis  v.  The  State,  ex  reh,  44  Ind.  38. 

The  auditor,  having  no  authority  to  receive  any  portion  of 
said  fund,  can  not,  upon  receiving  it,  be  converted  into  a 
trustee  so  as  to  make  his  sureties  liable  upon  his  bond.  Their 
undertaking  was  not  that  he  would  pay  money,  but  that  he 
would  not  wrongfully  loan  any  of  said  fund.     The  duty  to 
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loan  this  fund  was  imposed  upon  him  ;  it  was  an  official  act 
and  but  for  the  liability  incurred  in  the  discharge  of  it  the 
sureties  would  not  be  liable  at  all.  It  was  either  right  or 
wrong  to  loan  the  money  ;  if  right  no  liability  was  incurred, 
if  wrong  the  liability  was  then  incurred.  For  this  alone  are 
they  liable. 

To  treat  him  as  trustee,  and  make  them  liable  as  his  sure- 
ties, is  to  waive  the  wrong,  affirm  the  loan,  and  make  them 
answerable  for  his  failure  to  pay  the  money.  This  can  not 
be  done.  If  liable,  they  are  liable  for  him  as  auditor  and 
not  as  trustee. 

Nor  do  we  think  the  statute  was  suspended  until  the 
county  reimbursed  the  fund.  It  did  not  sustain  the  rela- 
tion of  surety  to  the  auditor,  but  practically  that  of  benefi- 
ciary of  the  fund.  All  the  loss  it  ever  sustained  was  when 
the  money  was  misappropriated,  and  the  only  cause  of  action 
it  ever  possessed  then  arose.  Checking  the  money  from 
one  fund  to  another  conferred  no  right,  and  its  neglect  could 
not  extend  the  time  within  which  an  action  could  be  brous:ht* 

For  these  reasons,  we  are  of  opinion  that  the  cause  of  ac- 
tion accrued  when  the  auditor  obtained  the  money  on  his 
warrant,  and  that  the  action  is  baiTed  by  the  statute. 

The  appellee  has  assigned  as  cross  errors,  that  the  court 
erred  in  sustaining  demurrers  to  the  second  and  third  breaches 
of  the  complaint,  and  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer. 

There  was  no  error  in  either  of  these  rulings.  Aside  from 
these  breaches,  the  complaint  aven*ed  that  the  bond  was 
broken  by  the  auditor,  in  making  a  pretended  loan  of  $1,000 
of  the  congressional  township  school  fund  to  himself. 

In  the  second  breach,  it  was  averred  that  this  loan  was 
made  without  causing  the  property  taken  as-  security  to  be 
appraised ;  and,  in  the  third,  it  was  averred  that  this  loan 
was  made  without  procuring  from  the  clerk  and  recorder  of 
the  county  certificates  that  the  property  was  unencumbered. 


188  SUPREME  COURT  OF  INDIANA, 

Iter  V.  The  Stste. 

The  auditor  had  no  aathority  whatever  to  make  such  pre- 
tended loan,  either  with  or  without  a  compliance  with  these 
requirements ;  and,  therefore,  these  averments  added  nothing 
to  what  had  already  been  alleged.  The  averment  that  he 
made  such  loan  to  himself  could  not  be  made  stronger  by 
averring  that  he  had  not  complied  with  these  requirements 
of  the  statute ;  as  a  loan  to  him  would,  in  such  case,  be  re- 
^rded  as  void,  though  all  these  requirements  had  been  ob- 
served. The  demurrer  to  the  second  paragraph  of  the  an- 
swer was  correctly  overruled. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  forgoing 
opinion,  tbat  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  and  the  cause  remanded,  with  instructions 
to  render  a  judgment  upon  the  facts  found  for  appellants, 
St  the  costs  of  appellee. 


No.  9432. 

Iter  v.  The  State. 

CRiMniAi*  "Law.  — Felony, ^Affidavit  and  Information.  —  Statute  Con- 
strued.— ^In  a  prosecution  for  felony,  under  section  1  of  the  act  of  March 
29th,  1S79,  Acts  1879,  p.  143,  the  averments  in  the  infoi*mation,  <<that  an 
indictment  was  found  by  the  grand  jury  and  quashed,  and  that  said 
grand  jury  is  not  now  in  session/*  are  insufficient,  under  either  the  first 
or  second  clause  of  said  section. 

From  the  Allen  Circuit  Court. 

S.  M.  Hench  and  H.  C.  Hanna^  Jr,j  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  andTF".  8.  O^Rourke^ 
Prosecuting  Attorney,  for  the  State. 

Woods,  J. — ^This  was  a  prosecution  by  affidavit  and  in- 
formation, against  the  appellant  and  one  Emanuel  Fox,  for 
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robbery.     Motion  to  quash  the  information  overruled,  and 
exception.  Trial  of  the  appellant,  conviction  and  judgment. 

Error  is  assigned  upon  the  overruling  of  the  motion  to> 
quash. 

The  portion  of  the  information  which  was  designed  to 
show  the  authority  or  power  of  the  court  to  try  the  appel- 
lant  upon  affidavit  and  information,  without  indictment,  waa 
as  follows:  **And  this  court  is  further  informed,  that  said 
Emanuel  Fox  and  August  Iter,  named  in  the  affidavit  of  John 
Case,  herewith  filed,  are  now  in  the  custody  of  the  sheriff 
of  Allen  county,  in  the  State  of  Indiana,  and  confined  in  the 
jail  of  said  county,  on  a  charge  of  robbery,  as  set  forth  in 
the  affidavit  of  John  Case ;  and  that  an  indictment  was- 
found  by  the  grand  jury  and  quashed,  and  that  said  grand 
jury  is  not  now  in  session." 

The  statute  on  the  subject  provides,  among  other  things^ 
**That  felonies  may  be  prosecuted  in  the  circuit  and  criminal 
courts,  by  affidavit  and  information,  in  the  following  cases : 

^^ First,  When  any  person  is  in  custody  on  a  charge  of 
felony,  and  no  grand  jury  is  in  session. 

^^ Second.  When  an  indictment  has  been  found  by  the 
grand  jury,  and  has  been  quashed."   Acts  1879,  p.  143. 

The  averments  of  the  information  do  not,  as  we  thinks 
bring  the  case  within  the  statute.  There  was  an  apparent 
attempt  made,  by  the  averments,  to  bring  the  case  within 
both  of  the  above  specifications,  but  they  fail  to  bring  it 
within  either  of  them. 

The  lan<rua<;e  of  the  second  clause  of  the  statute,  above 
quoted,  *'When  an  indictment  has  been  found  by  the  grand 
jury,"  evidently  means,  when  an  indictment  has  been  found 
by  the  grand  jury,  for  the  felony,  on  a  charge  of  which  the 
accused  is  in  custody.    See  Davis  v.  Tlie  State^  69  Ind.  1.30. 

The  information  alleges  -'that  an  indictment  was  found  by 
the  grand  jury,  and  quashed."  But  for  what  the  indictment 
was  found,  and  against  whom,  does  not  appear.    It  may. 
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perhaps,  be  conjectured,  that  the  indictment  wa^  found  for 
the  offence  charged  in  the  information.  But,  in  criminal 
pleading,  it  will  not  do  to  rest  on  conjecture.  In  order 
that  the  allegation  in  respect  to  the  finding  and  quashing  of 
the  indictment  should  have  any  force,  it  should  have  ap- 
peared that  the  indictment  was  for  the  offence  charged  in 
the  information.  Davis  v.  The  State,  supra.  The  case, 
therefore,  is  not  shown  to  come  within  the  second  clause  of 
the  statute  quoted. 

It  remains  to  inquire  whether  the  averments  bring  the  case 
within  the  first.  It  sufficiently  appeal's  that  the  appellant  was 
in  custody  on  a  charge  of  the  offence  stated  in  the  informal 
tion.  But  this  is  not  sufficient  to  authorize  a  prosecution  for 
a  felony  by  affidavit  and  information.  There  must  have  been, 
in  order  to  bring  the  case  within  the  first  clause,  no  grand 
jury  in  session,  at  the  time  of  filing  the  affidavit  and  informa- 
tion. It  does  not  appear  from  the  information,  as  we  think, 
that  no  grand  jury  was  then  in  session.  The  language  of  the 
information  is,  "that  an  indictment  was  found  by  the  grand 
jury,  and  quashed,  and  that  said  grand  jury  is  not  now  in 
session."  The  obvious  and  unmistakable  meaning  of  this  is, 
that  the  grand  jury  who  found  the  indictment  was  not  then 
in  session.  When  the  indictment  was  found  does  not  appear ; 
and  the  allegation  can  not  be  held  to  mean  that  no  grand 
jury  was  in  session  at  the  time  of  filing  the  information. 

The  information  does  not  show  such  a  state  of  facts  as 
authorizes  the  prosecution  by  affidavit  and  information,  and 
the  motion  to  quash  should  have  been  sustained. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

The  clerk  will  give  notice  for  the  return  of  the  prisoner 
from  the  state-prison. 
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IV^ILL.— Widow^a  Election.— Statute  o/i)e«c€ntt.— Sections  27  and  41  of  the  IM  29oi 

statute  of  descents,  1 R.  S.  1876,  p.  408,  taken  together,  mean  that  when 
a  substantial  provision  is  made  for  the  widow  by  the  will  of  her  late 
husband,  she  can  not,  in  the  absence  of  a  plainly  expressed  intention 
to  the  contrary,  take  both  under  the  will  and  under  the  statute.  In 
such  event,  she  hass  the  option  simply  of  taking  under  the  one  or  the 
other,  as  she  may  prefer.  Armstrong  v.  Berreman,  13  Ind.  422,  distin- 
guished. 

45AMS. — Belinquishment  of  Claim. — Real  Estate, — A  widow's  election  to 
take  under  the  w^ill  operates  as  a  relinquishment  of  all  other  claims  to 
the  testator's  real  estate. 

Pleading. —  Written  Instrument  not  Foundation  of  Action  or  Defence. — A 
party  is  not  required  to  file  with  his  pleadings  an  instrument  in  writ- 
ing which  is  to  be  used  merely  as  evidence  at  the  trial  and  does  not 
constitute  the  foundation  of  his  action  or  defence. 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  L.  T.  Michener^  for  appellants. 
O.  J.  Glessner  and  U.  8.  StilweUy  for  appellee. 

NiBLACK,  C.  J. — This  was  an  action  of  partition,  in  which 
Mary  J.  Bagsdale,  Charles  T.  Ragsdale,  Armilda  J.  Harrell 
and  James  H.  Harrell  were  plaintiffs,  and  Edmund  K.  Par- 
lish  was  defendant. 

The  complaint  averred  that,  on  the  1st  day  of  November, 
1864,  William  G.  Parrish  died,  being  at  the  time  the  owner 
of  an  eighty-acre  tract  of  land  in  Shelby  county  and  the  east 
half  of  lot  No.  10,  on  Hendricks  street,  in  the  city  of  Shel- 
by ville,  in  the  saime  county,  and  leaving  as  his  children,  by 
his  first  marriage,  Edmund  F.  Parrish,  Eli  K.  Parrish,  James 
F.  Parrish, William  W.  Parrish  and  Armilda  J.  Parrish,  now 
Armilda  J.  Harrell,  and  Narcissus  Parrish,  his  second  wife, 
as  his  widow,  and  Mary  J.  Parrish,  now  Mary  J.  Ragsdale, 
as  his  only  child  by  his  second  marriage,  all  surviving  him  ; 
that,  since  the  death  of  the  said  William  G.  Parrish,  the  de- 
fendant has  purchased  and  become  the  owner  of  the  inter- 
ests of  the  said  Edmund  F.  Parrish,  Eli  K.  Parrish, William 
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W.  Parrish  and  James  F.  Parrish,  respectively,  in  and  to 
said  real  estate  ;  that,  on  the  13th  day  of  January,  1877,  the 
said  Narcissus  Parrish  died,  being  at  the  time  the  owner  of 
the  undivided  one-third  part  of  the  real  estate  of  which  her 
husband  died  seized,  as  above  set  forth,  leaving  the  said 
Mary  J.  Ragsdale  as  her  only  child  and  heir  at  law ;  that 
the  said  Mary  J.  Eagsdale,  Armilda  J.  Harrell  and  the  de- 
fendant were  the  owners  and  tenants  in  common  of  the  real 
estate  described  in  the  complaint ;  that  the  said  Mary  J. 
Ragsdale  was  the  owner  of  the  undivided  four-ninths  there- 
of ;  that  the  said  Armilda  J.  Harrell  was  the  owner  of  one 
unclivlded  ninth  part  of  the  same,  and  the  defendant  was  the 
owner  of  the  remaining  undivided  four-ninths  of  such  I'eal 
estate ;  that  the  said  part  of  lot  in  the  city  of  Shelbyville 
was  not  susceptible  of  partition  without  injury  to  it  and 
damage  to  its  owners.  Wherefore  the  plaintiffs  prayed  that 
partition  might  be  made  of  the  eighty-acre  tract  of  land, 
and  that  said  part  of  lot  in  the  city  of  Shelbyville  might  be 
sold  and  the  proceeds  divided  between  the  parties  according 
to  their  respective  interests  therein. 
The  defendant  answered : 

1.  In  general  denial.  • 

2.  Setting  up  a  claim  to  four-sixths  of  the  lands  described 
in  the  complaint. 

3.  Averring  that  the  said  William  G.  Parrish  had  died 
testate,  and  that  the  defendant,  before  her  death,  had  pur- 
chased of  Narcissus  Parrish,  the  widow,  the  interest  which 
she  took  in  the  eighty-acre  tract  of  land  under  her  husband's 
will,  whereby  he,  the  defendant,  had  become  the  owner  of 
five-sixths  of  that  tract  of  land ;  also  averring  facts  upon 
which  the  defendant  set  up  a  claim  to  four-sixths  of  the  re- 
maining real  estate. 

4.  Alleging  that,  by  purchasing  the  interests  of  the  widow 
and  certain  heirs  of  William  G.  Parrish,  the  defendant  had 
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become  the  owner  of  seven-ninths  of  the  real  estate  of  which 
partition  was  demanded. 

Demurrers  were  interposed  and  overruled  to  the  third  and 
fourth  paragraphs  of  the  answer. 

After  issue  joined,  the  court,  at  the  request  of  the  plain- 
tiffs, made  a  special  finding  of  the  facts,  which  was  sub- 
stantially as  follows:  That  on  the  17th  day  of  October, 
1864,  William  G.  Panish  executed  and  published  his  last 
will,  the  substantive  part  of  which  was  in  these  words : 

«*This  is  to  certify  that  I,  William  G.  Parrish,  do  will  and 
bequeath  to  my  wife,  Narcissus,  the  following  property,  to 
wit :  First,  I  want  Narcissus  Parrish,  my  wife,  to  have  and 
to  hold  all  the  real  estate  west  of  the  center  line  of  the  eighty 
acres  of  land,  as  long  as  she  remains  my  widow ;  also,  to 
have  two  horses,  to  wit,  namely,  Polly  and  the  next  most  suit- 
able one  for  her  use  ;  and  to  have  one  set  of  gears  and  one 
breaking  plow,  one  double-shovel,  one  single  -shovel,  plow ; 
also,  one  wagon  and  ten  head  of  choice  sheep,  one  breeding  sow 
and  pigs,  if  any,  and  six  choice  stock  hogs,  and  two  choice 
milk  cows,  and  all  the  oats,  wheat  or  hay,  that  may  be  on 
hand,  and  one-third  of  the  corn,  and  all  the  salt  pork  or 
bacon,  and,  also,  all  the  poultry,  and  all  the  household  and 
kitchen  furniture ;  and,  at  the  death  or  marriage  of  the  said 
Narcissus  Parrish,  this  property,  with  all  its  interest  or  gain 
over,  to  go  to  my  children,  as  I  have  hereunto  stated.  After 
this,  I  want  the  balance  of  my  personal  property  sold,  and 
the  sum  collected,  with  all  my  notes  and  accounts,  and, 
after  paying  my  debts,  I  want  the  balance,  with  the  rents  of 
the  east  half  of  the  place,  put  out  on  interest  for  my  heirs, 
to  be  delivered  to  them  by  the  executor,  at  the  ages,  of  the 
boys  eighteen,  and  the  girls  sixteen  years  old." 

That,  on  the  10th  day  of  November,  1864,  the  said  Wil- 
liam G.  Parrish  died,  being  the  owner  of  the  lands  described 
in  the  complaint,  and  leaving  surviving  him,  as  his  children 
Vol.  74.— 13 
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bj  a  former  marriage,  Edmund  F.  Parrish,  Eli  K.  Parrish, 
William  W.  Parrish,  James  F.  Parrish  and  Armilda  J.  Par- 
rish, now  Armilda  J.  Harrell ;  also.  Narcissus  Pamsh,  his 
second  wife,  as  his  widow ;  also,  Mary  J.  Parrish,  now  Mary 
J.  Ragsdale,  as  his  only  child  by  his  marriage  with  the  said 
Narcissus.  That,  on  the  26th  day  of  November,  1864,  the 
Said  will  of  the  said  William  G.  Parrish  was  duly  admitted 
to  probate,  and  the  said  Narcissus,  by  a  proper  instrument 
in  writing,  set  out  in  the  special  finding,  elected  to  take 
under  the  will  and  to  accept  the  provisions  made  for  her  by 
it.  That  the  said  Narcissus  did  not  again  intermarry  with 
any  one,  but  died,  on  the  13th  day  of  January,  1877,  leaving 
the  said  Mary  J.  Ragsdale  as  her  only  child  and  heir  at  law ; 
and  that,  since  the  death  of  the  said  William  6.  Parrish,  the 
defendant  has  purchased  and  become  the  owner  of  the  inter- 
ests of  the  said  Edmund  F.  Parrish,  Eli  K.  Parrish,  William 
W.  Parrish  and  James  F.  Parrish  in  and  to  the  lands  partic- 
ularly designated  in  the  complaint ;  also,  that  said  part  of 
lot  in  the  city  of  Shelbyville  could  not  be  divided,  without 
damage  to  the  owners  thereof. 

Upon  the  facts  thus  found  the  court,  amongst  other  things, 
came  to  the  following  conclusions  of  law : 

1.  That  the  said  Narcissus  took  only  a  life-estate  in  the 
land  devised  to  her  by  her  husband,  and  that,  by  reason  of 
her  election  to  take  under  the  will,  she  took  nothing  by  de- 
scent in  any  of  the  other  real  estate  of  which  her  husband 
■died  seized. 

2.  That  the  said  Mary  J.  Ragsdale  was  the  owner  of  one 
undivided  sixth  part  of  the  real  estate  in  controversy. 

3.  That  the  said  Armilda  J.  Harrell  was  also  the  owner 
of  one  undivided  sixth  part  of  said  real  estate. 

4.  That  the  defendant  was  the  owner  of  the  remaining 
four  undivided  sixth  parts  of  such  real  estate,  and  that  par- 
tition ought  to  be  made  of  the  eighty-acre  tract,  between 
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the  said  Mary,  the  said  Armilda  and  the  defendant,  accord- 
ing to  their  respective  interests  therein. 

6.  That  the  part  of  lot  in  the  city  of  Shelbjrville  ought  to 
be  sold  and  the  proceeds  divided  amongst  its  owners,  above 
iiamed,  in  the  ratio  of  their  respective  interests. 

Partition  of  the  eighty-acre  tract  was  accordingly  decreed 
and  made,  and  the  part  of  lot  in  the  city  of  Shelbyville  was 
ordered  to  be  sold,  so  that  the  proceeds  might  be  divided 
between  the  owners  as  above  stated. 

The  appellants  contend  that  the  court  erred  in  overruling 
their  demurrer  to  the  third  paragraph  of  the  answer,  be- 
cause no  copy  of  the  will  referred  to  in  such  paragraph  was 
filed  with  it ;  but  that  objection  can  not  be  sustained.  The 
will  was  not  the  foundation  of  the  defence  set  up  in  that 
paragraph,  but  only  evidence  relied  upon  to  sustain  that  de- 
fence. The  filing  of  a  copy  of  the  w^ill,  under  such  circum- 
stances, would  have  made  it  a  mere  exhibit  in  the  cause, 
constituting  no  part  of  the  paragraph'itself .  See  Parsons  v. 
Mtlfordj  67  Ind.  489,  and  the  authorities  there  cited. 

The  appellants  also  contend  that  the  court  erred  in  refus- 
ing to  sustain  their  demurrer  to  the  fourth  paragraph  of  the 
answer,  because  copies  of  the  conveyances  relied  upon  by 
the  appellee  to  support  his  claim  of  title,  set  up  in  that  para- 
graph, were  not  filed  with  and  made  a  part  of  the  paragraph. 
But,  for  the  reasons  given  as  above,  the  court  did  right  in 
refusing  to  sustain  the  demurrer  to  this  last  named  para- 
graph of  answer.  A  party  is  not  required  to  file  with  his 
pleadings  an  instrument  in  writing  which  is  to  be  used  merely 
as  evidence  at  the  trial  without  constituting  the  "foundation 
of  his  action  or  defence. 

The  appellants  still  further  contend  that  the  court  erred 
in  its  conclusion  of  law,  that  Narcissus  Parrish,  the  widow, 
took  only  a  life-estate  in  the  real  estate  of  which  her  hus- 
band died  seized,  for  the  alleged  reason  that  his  will  did  not 
purport  to  dispose,  and  did  not  in  fact  dispose,  of  all  his  real 


196  SUPREME  COURT  OF  INDIANA, 

Ragsdale  et  al,  v.  Parrish. 

estate,  apd  that,  as  to  his  real  estate  not  disposed  of  by  his. 
will,  he  must  be  held  to  have  died  intestate ;  that,  conse- 
quently, the  election  of  the  said  Narcissus  to  take  under  the 
will  did  not  operate  as  a  relinquishment  of  her  feensimple 
interest  in  the  real  estate  not  disposed  of  by  the  will.  The 
case  of  Armstrong  v.  Berreman^  13  Ind.  422,  is  cited  by  the 
appellants  as  sustaining  the  doctrine  thus  contended  for  by 
them.  There  were,  however,  some  important  differences  be- 
tween the  facts  in  that  case  and  in  this.  In  that  case  the 
testator  left  no  children,  and  only  a  widow,  who  wajs  entitled 
to  take  all  his  estate,  both  real  and  personal,  not  disposed  or 
by  the  will,  under  the  statute  of  descents,  and  this  court 
held  that,  under  all  the  circumstances,  the  widow  in  that- 
case  took  the  residuary  estate  under  the  statute,  and  not. 
under  the  will. 

Sections  27  and  41  of  the  statute  of  descents,  1  R.  S. 
1876,  p.  408,  when  ta^cen  together,  must  be  construed  to- 
mean  that  when  a  substantial  provision  is  made  for  the  widow 
by  the  will  of  her  late  husband,  she  can  not,  in  the  absence 
of  a  plainly  expressed  intention  to  the  contrary,  take  both 
under  the  will  and  under  the  statute.  In  such  an  event,  she 
has  the  option  simply  of  taking  under  the  one  or  the  other 
as  she  may  prefer. 

This  construction  of  those  sections  is  impliedly  sanctioned 
by  the  case  of  Armstrong  v.  Berremauy  referred  to  above, 
and  has  a  practical  application  to  the  case  in  hearing. 

The  will  before  us  did  make  a  substantial  provision  for  the 
widow,  and  apparently  the  principal  object  in  its  execution 
was  to  make  such  a  provision,  having  reference  to  the  total 
value  of  the  testator's  estate. 

There  is  nothing  in  the  will  expressive  of  the  intention 
that  this  provision  was  to  be  additional  to  the  interest  to 
which  she  would  have  become  entitled  in  the  testator's  estate- 
xmder  the  statute.   Therefore,  her  election  to  take  under  the& 


MAY  TEKM,  1881.  197 

Johnson  v.  The  State. 

will  operated  as  a  relinquishment  of  all  other  claims  to  the 
testator's  real  estate. 

We  see  no  error  in  the  conclusion  of  law  complained  of 
by  the  appellants. 

The  provisions  of  the  will  in  this  case  are  clearly  distin- 
guishable from  those  of  the  wills  referred  to  in  the  cases  of 
Jjindsay  v  Lindsay y  47  Ind.  283  ;  Dale  v.  Bartley^  58  Ind. 
101,  cited  by  the  appellants.  The  question  in  this  case  is : 
What  estate  did  the  widow  take  under  the  will,  in  the  tes- 
tator's real  estate?  And  not,  what  is  the  status  ot  some  of 
«uch  real  estate  not  specifically  referred  to,  or  disposed  of, 
.by  the  will? 

The  judgment  is  affirmed  with  costs. 

Opinion  filed  at  November  term,  1880. 

Petition  for  a  rehearing  overruled  at  May  term,  1881. 


»•< 
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LiiQUOR  Law. — Sale  to  Minor. — License, — Indictment,— In  a  prosecution 
for  -selling  Intoxicating  liquor  to  a  minor,  under  section  13  of  the  act 
regulating  the  sale  of  Intoxicating  liquor,  1  R.  8.  1876,- p.  872,  it  is 
wholly  immaterial  whether  the  defendant  had  or  had  not  a  license  at 
the  time  of  such  sale,  and  therefore  not  necessary  to  aver  in  the  indict- 
ment whether  he  had  a  license  to  sell  or  not. 

'Same. — As  to  sufficiency  of  evidence  to  warrant  conviction,  see  opinion. 

From  the  Tippecanoe  Circuit  Court. 

J.  F.  McHughy  for  appellant. 

D.  P.  Baldwin^  Attorney  General,  and  O.  W.  CoUins^ 
Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — ^The  indictment,  in  this  case,  charged,  in 
substance,  that  the  appellant  and  one  Fred.  Johnson,  on  the 
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1st  day.  of  November,  1880,  at  the  couuty  and  State  afore- 
said, ^^did  then  and  there  unlawfully  sell  intoxicating  liquor^ 
in  a  less  quantity  than  a  quart  at  a  time,  to  wit,  two  gills,  U> 
one  John  Wilson,  at  and  for  the  price  of  five  cents,  he,  the 
said  John  Wilson,  being  then  and  there  a  person  under  the- 
age  of  twenty-one  years." 

A  motion  to  quash  the  indictment  having  been  overruled^ 
and  an  exception  saved  to  this  ruling,  each  of  the  defendants, 
on  arraignments,  entered  a  plea  that  he  was  not  guilty  as- 
charged  in  the  indictment.  By  agreements  of  the  parties,, 
the  cause  was  tried  by  the  court,  and  a  finding  was  made^ 
that  the  defendant  Fred.  Johnson  was  not  guilty,  but  that 
the  appellant,  Sidney  Johnson,  was  guilty  as  charged  in  the- 
indictment,  and  assessing  his  punishment  at  a  fine  in  the  sum 
of  ten  dollars,  and  the  costs  of  this  prosecution.  The  ap- 
pellant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  entered  to  this  decision,  the  court  rendered 
judgment  against  him  on  its  finding. 

Errors  have  been  assigned  by  the  appellant,  in  this  court, 
which  call  in  question  the  decisions  of  the  circuit  court  in 
overruling  his  motion  to  quash  the  indictment,  his  motion 
for  a  new  trial,  and  his  motion  in  arrest  of  judgment. 

The  offence  intended  to  be  charged  in  the  indictment,  the^ 
substance  of  which  we  have  given,  is  defined  and  its  pun- 
ishment prescribed  in  section  13  of  *'An  act  to  regulate  and 
license  the  sale  of  spiritous,  vinous  and  malt  and  other  in- 
toxicating liquors,"  etc.,  approved  March  17th,  1875.  This 
section  13  reads  as  follows  : 

''If  any  person  shall  sell,  barter  or  give  away,  directly  or 
indirectly,  any  spiritous,  vinous  or  malt  liquors,  to  any  per- 
son under  the  age  of  twenty-one  years,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  less  than  ten  nor  more  than  fifty^ 
dollars."     1  R.  S.  1876,  p.  872. 

It  is  insisted  by  the  appellant's  counsel,  that  the  indict- 
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ment  in  this  case  was  bad,  and  ought  to  have  been  quashed 9 
for  the  reason  that  it  did  not  charge  that  the  appellant  either 
had  or  had  not,  at  the  time  of  the  alleged  illegal  sale,  a  li- 
cense under  the  statute  to  sell  intoxicating  liquors.  It  seems 
to  us,  however,  that,  under  said  section  13  above  quoted,  it 
was  wholly  immaterial  whether  the  appellant  had  or  had  not 
such  license,  at  the  time  of  such  sale.  The  offence  consisted 
in  the  sale  of  intoxicating  liquor  to  a  person  under  the  age  of 
twenty-one  years,  and,  in  making  such  sale,  the  appellant' 
violated  the  provisions  of  the  statute,  whether  he  had  or  had 
not  a  license  to  sell  intoxicating  liquors.  The  fact,  if  it  were 
the  fact,  that  the  appellant  had  such  a  license  at  the  time  of 
the  alleged  sale,  would  not  aggravate  or  palliate  the  offence 
charged  ;  nor  would  the  alternative  fact,  if  such  were  the  fact, 
that  he  had  no  such  license,  add  to  or  diminish  either  the 
qualities  of  the  offence  or  the  extent  of  the  penalty  prescribed 
therefor.  Whether,  therefore,  the  appellant  was  licensed  or 
not  licensed,  at  the  time  of  the  alleged  sale,  he  was  liable, 
to  prosecution,  under  the  section  quoted,  for  an  unlawful 
sale  of  intoxicating  liquor  to  a  person  under  the  age  of 
twenty-one  years ;  and  the  indictment  having  charged  such 
a  sale  by  retail,  in  a  quantity  less  than  a  quart,  it  must  be 
held,  we  think,  on  a  motion  to  quash,  to  be  prima  facie  suf- 
ficient. Crone  v.  The  State j  49  Ind.  538  ;  Payne  v.  The  State^ 
post^  p.  203. 

In  our  opinion ,  the  court  committed  no  error  in  overruling 
the  appellant's  motion  to  quash  the  indictment.  Meyer  v. 
The  State,  50  Ind.  18. 

The  only  causes  for  a  new  trial  assigned  by  the  appellant 
in  his  motion  therefor  were,  that  the  finding  of  the  court 
was  not  sustained  by  the  evidence,  and  was  contrary  to  law. 
The  evidence  consisted  chiefly  of  the  testimony  of  the  youth 
named  in  the  indictment.  He  testified,  that  the  appellant 
and  his  brother  kept  a  saloon  and  grocery  store,  in  Tippe- 
canoe county ;  that  he  did  not  know  either  of  them  person- 
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ally ;  that  he  was  nineteen  years  of  age ;  that,  at  their  place 
of  busmessy  he  drank  one  glass  of  beer  and  paid  five  cents 
for  it ;  that  he  thought  he  got  the  beer  of  the  appellant ; 
and  he  pointed  out  the  appellant  as  the  one  who,  he  thought, 
sold  him  the  beer,  but  could  not  say  positively  ;  and  that  the 
beer  was  intoxicating  and  less  than  a  quart.  This  evidence 
was  sufficient  to  satisfy  the  learned  judge  who  tried  the  case, 
of  the  guilt  of  the  appellant  as  charged,  and  he  had  facilities 
for  determining  the  sufficiency  of  the  evidence  and  its  prob- 
able truth,  which  we  are  not  possessed  of.  We  can  not  dis- 
turb the  finding  on  the  evidence. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  8285. 
McCltntock  et  al.  v.  Theiss. 

Practice.— 4ppc«^« — Supreme  Court, — Under  the  act  of  March  14th,  1877, 
Acts  1877,  Spec.  Sess.,  p.  59,  amending  section  561  of  the  practice  act, 
an  appeal  to  the  Supreme  Court  must  be  taken  within  one  year  from 
the  time  judgment  is  rendered. 

Same. — Venire  de  Novo, —A  motion  for  a  venire  de  novo  Is  proper  only 
when  there  is  some  defect  in  the  verdict  of  the  jury  or  the  finding  of 
the  court,  and  must  be  made  before  judgment. 

From  the  Elkhart  Circuit  Court. 
J.  M,  Vanfleety  for  appellants. 

Franklin,  C. — On  the  25th  day  of  September,  1876,  ap- 
pellee sued  appellants  in  the  Elkhart  Circuit  Court,  alleging 
that  he  and  one  McClintock  had  been  partners  in  the  but<5her 
business ;  that  said  firm  was  indebted  to  him  in  the  sum  of 
$350  ;  that  said  McClintock  owed  said  firm  $1,052  ;  that  Mc- 
Clintock had  wrongfully  disposed  of  $1,431.25  of  the  part- 
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nership  assets,  and  had  fraudulently  sold  a  part  thereof  to 
fiaid  appellant  Waisner;  that  there  was  only  $320  of  the 
partnership  assets  left,  and  that  appellants  were  threatening 
to  dispose  of  that.  He  prayed  for  a  restraining  order  and 
■an  injunction  against  both  of  appellants,  and  a  judgment 
against  McClintock  for  his  claim.  McClintock  answered  by» 
A  general  denial  and  a  special  paragraph,  closing  by  asking 
for  the  appointment  of  a  receiver.  A  restraining  order  was 
granted  until  the  application  for  an  injunction  could  be  heard. 
Appellee  replied  by  a  general  denial.  On  the  30th  of  Septem- 
ber, 1876,  a  hearing  was  had  upon  the  injunction  proceeding, 
and  the  court  found  that  the  allegations  in  the  complaint  were 
true,  and  ordered  the  restraining  order  to  be  continued  in 
force  as  an  injunction,  against  both  of  said  appellants. 

At  the  May  term,  1877,  a  trial  was  had  before  the  court, 
as  to  the  accounts  between  the  partners,  and  the  court  found 
for  appellee  against  appellant  McClintock,  in  the  sum  of 
$303.40,  and  rendered  judgment  therefor. 

At  the  September  term,  1877,  the  receiver  filed  his  report, 
he  having  been  appointed  by  the  agreement  of  the  parties. 

At  the  May  term,  1878,  the  receiver  filed  his  second  re- 
port, and  on  the  16th  day  of  September,  1878,  appellants 
filed  exceptions  to  said  report.  Exceptions  oveiTuled,  and 
excepted  to.  On  the  16th  day  of  November,  1878,  said  ap- 
pellants filed  a  motion  for  a  venire  de  novoy  which  was  over- 
ruled, and  excepted  to.  On  the  16th  day  of  October,  1879, 
the  receiver  filed  his  final  report,  to  which  no  exceptions 
^were  filed.  The  report  was  approved,  and  the  receiver  dis- 
■charged. 

The  record  in  this  cause  was  filed  in  this  court  November 
10th,  1879.  This  record  was  made  up  under  the  347th  sec- 
tion of  the  code,  and  the  348th  section  provides  that  **The 
party  excepting  may  take  the  reserved  question  to  the  Su- 
preme Court  by  appeal,  at  any  time  within  one  year  after 
£nal  judgment  in  the  cause,  and  not  afterwards.'' 
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The  errors  assigned  are  : 

^*lst.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  either  appellant. 

**2d.  The  court  erred  in  overruling  the  motion  for  a  venire 
facias  de  novo. 

**3d.  The  court  erred  in  overruling  the  appellants'  objec- 
tion  to  the  report  of  the  receiver. 

**4th.  The  court  erred  in  taxing  all  the  costs  to  the  ap- 
pellant McClintock."  This  error  is  assigned  by  said  McClin- 
tock separately. 

**5th.  The  court  erred  in  ordering  the  receiver  to  pay  the 
balance  in  his  hands,  of  $172.02,  to  the  appellee,  Theiss. 

**6th.  The  court  erred  in  confirming  so  much  of  said  re* 
port  as  showed  the  sum  of  $606.22  paid  to  appellee,  Theiss* 

**7th.  The  court  erred  in  refusing  to  hear  evidence  and 
determine  to  whom  said  moneys  should  be  paid." 
'  The  act  passed  March  14th,  1877,  which  went  into  force 
July  2d,  1877,  amended  section  561,  and  provided  that  "Ap- 
peals in  all  cases  hereafter  tried  must  be  taken  within  one 
year  from  the  time  the  judgment  is  rendered ;  in  all  cases, 
heretofore  tried,  must  be  taken  within  one  year  from  the 
time  this  act  takes  effect." 

Under  these  statutory  provisions,  there  is  but  a  small  por- 
tion of  this  record  properly  before  this  court.  There  had 
been  a  final  judgment  given  against  both  of  appellants  in 
regard  to  the  charges  of  fraud,  as  contained  in  the  com- 
plaint, on  the  30th  day  of  September,  1876,  in  the  injunc- 
tion proceeding,  and  against  appellant  McClintock,  on  ap- 
pellee's claim,  at  the  May  term,  1877.  And,  as  to  the  ex- 
ceptions to  the  report  of  the  receiver,  they  were  overruled 
and  excepted  to,  on  the  16th  day  of  September,  1878.  All 
of  which  are  to  be  excluded  from  having  any  effect  in  thi^ 
appeal,  none  of  them  having  occurred  within  one  year  prior 
to  the  appeal  being  taken. 

The  final  report  of  the  receiver,  its  approval,  and  his  dis^ 
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charge  occurred  within  the  year.  But  no  objections  were 
made,  or  exceptions  taken,  to  either  of  these ;  and  they  pre- 
sent no  question  for  decision. 

The  only  question  in  the  record  as  to  what  occurred  within: 
a  year  prior  to  the  appeal  is  the  overruling  of  the  motion 
for  a  venire  de  novo.  And  as  to  what  appellants,  counsel 
expected  that  to  apply,  it  is  difficult  to  determine.  This  mo- 
tion can  only  be  made  in  relation  to  defects  in  the  verdict 
of  a  jury  or  a  finding  of  the  court,  and  must  be  made  before 
judgment.  At  the  time  it  was  made,  there  was  no  verdict 
of  a  jury  or  finding  of  the  court  pending,  upon  which  a  judg- 
ment was  afterward  rendered.  The  motion  presented  no 
question  to  the  court,  and  no  error  was  committed  in  over- 
ruling it.     Shaw  V.  The  Merchants  NaVl  Bank^  60  Ind.  83* 

We  find  no  error  in  the  record. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing^ 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  appellants'  costs. 


♦•♦ 
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Liquor  Law.— Sale  to  Minor. -^  Quantity  Sold.— Statute  Construed.— When     is»  415 
Sale  not  Violation  of  Lato. —Section  13  of  the  liquor  law  of  1875, 1  R.  S.        74   2(j3) 
1876,  p.  869,  prohibits  the  sale  of  intoxicating  liquor,  in  any  quantity,     '}|J      g 
to  a  minor,  to  be  dranic  as  a  beverage,  either  on  or  off  the  premises  of 
the  seller,  whether  he  be  licensed  to  sell  or  not;  but  such  section,  con- 
strued with  other  provisions  of  the  act,  does  not  prohibit  sales  to  minors 
for  sacramental,  medicinal,  mechanical  or  business  purposes. 

Same. — IndictmeTU. — As  a  general  rule,  it  is  sufficient  to  charge  an  offence- 
in  the  language  of  the  statute  by  which  the  offence  is  defined. 

Same. — Defence. — Justification. — Excuses  and  lustifi cations  for  selling  in* 
toxicating  liquor  to  a  minor  are  matters  of  defence,  and  it  is  not  neces* 
sary  for  an  indictment  to  allege  that  they  do  not  exist. 
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From  the  Monroe  Circuit  Couit. 

J,  W,  BtLskirh  and  H.  0.  Duncan^  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  and  M.  8.  Mavity^ 
Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — ^The  indictment  upon  which  the  appellant 
was  tried  and  convicted  charges  that  the  appellant  "did  un- 
lawfully sell  to  one  Lute  H.  Gaskins,  who  was  then  and  there 
a  person  under  twenty-one  years  of  age,  one  quart  of  intoxi- 
•cating  liquor,  at  and  for  the  price  of  one  dollar." 

The  contention  of  appellant's  counsel  is  that  the  indict- 
ment is  bad,  because  it  does  not  aver  that  the  quantity  of 
liquor  sold  was  less  than  a  quart. 

The  section  of  the  statute  upon  which  the  indictment  is 
founded  is  as  follows :  "If  any  person  shall  sell,  barter  or 
give  away,  directly  or  indirectly,  any  spiritous,  vinous  or 
malt  liquors,  to  any  person  under  the  age  of  twenty-one 
years,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined  in  any  sum  not  less 
than  ten  nor  more  than  fifty  dollars." 

If  this  section  is  to  be  taken  as  an  independent  and  dis- 
tinct enactment,  standing  apart  from  the  other  sections  of 
the  statute  of  which  it  forms  a  part,  then  it  must  be  held  to 
absolutely  prohibit  all  sales  of  intoxicating  liquor  to  per- 
sons under  twenty-one  years  of  age.  One  section  of  a  stat- 
ute can  not,  however,  be  isolated  from  all  others,  unless 
there  are  express  words  so  requiring,  and  there  are  no  such 
words  in  the  statute  under  consideration.  The  section  quo- 
ted must  be  taken  in  connection  with  the  other  provisions  of 
the  statute  in  which  it  is  written. 

Construing*,  as  we  must,  section  13  in  connection  with  the 
other  provisions  of  the  statute,  we  are  brought  to  the  con- 
clusion that  the  Legislature  did  not  mean  to  prohibit  all  saleii 
to  minors.  What  is  meant  is,  that  no  person,  whether  licensed 
to  sell  liquor  or  not,  shall  sell  intoxicating  liquor  to  a  minor 
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for  use  as  a  beverage.  The  evident  intention  of  the  statute 
is  to  prevent  licensed  or  unlicensed  dealers  from  supplying^^ 
persons  of  non-age  with  intoxicating  liquor  for  use  as  a  bever- 
age, whether  on  or  off  the  premises  of  such  dealers.  It  was  not 
intended  to  prohibit  minors  from  buying  intoxicating  liquor 
for  sacramental,  medicinal,  mechanical  or  business  purposes. 

The  construction  which  we  have  given  the  statute,  and 
which  it  is  clear  is  the  only  one  it  will  bear,  does  not,  how- 
ever, lead  to  the  conclusion  that  the  indictment  is  bad.  In 
our  opinion  the  indictment  states  such  facts  as  show  a  vio* 
lation  of  the  statute,  for  it  shows  the  performance  of  an  act 
which  the  statute  expressly  forbids.  The  words  of  the  stat- 
ute are  used  in  charging  the  offence,  and  it  is  a  familiar  gen* 
era!  rule  that  it  is  sufficient  to  charge  an  offence  in  the  lan- 
guage of  the  statute  by  which  the  offence  is  defined.  That 
there  are  some  exceptions  to  this  general  rule  is  true,  but  it 
18  equally  true  that  this  case  does  not  fall  within  any  of  these 
exceptions.  There  is  a  full  and  accurate  description  of  the 
offence  in  the  indictment  under  examination ;  time,  place, 
persons  ana  the  chai*acter  of  the  acts  constituting  the  of- 
fence are  all  fully  stated. 

The  facts  stated  in  the  indictment  make  a  case  within  the 
statute ;  and  if  there  are  any  facts  constituting  a  defence, 
the  accused  must  show  them.  The  State  is  not  bound  ta 
anticipate  defences  and  aver  facts  rendering  them  unavail- 
ing- Excuses  and  justifications  must  come  in  by  way  of  de- 
fence ;  there  is  no  such  a  presumption  of  their  existence  ba 
I'fequires  the  State  to  allege  that  they  do  not  exist.  The 
rule  which  we  here  declare  is  in  harmony  with  Ward  v.  The 
State,  48Ind.  289  ;  Goetzv.  The  State,^\  Ind.  162  ;  Farbach 
v.  Tlie  State,  24  Ind.  77  ;  The  State  v.  Kalb,  14  Ind.  403 ; 
T/ie  State  v.  Hartfiel,  24  Wis.  60.  It  was  held,  in  the  cases 
cited,  that  the  want  of  knowledge  that  the  purchaser  was  a 
minor  was  a  matter  of  defence;  and,  upon  the  reasoning 
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which  sostaiiis  that  conclusion,  it  moflt  be  held  that  other 
matters  of  excuse  or  justification  are  also  matters  of  defence. 

In  holding,  as  we  do,  that  such  sales  of  intoxicating  liqnor 
to  a  minor,  as  that  described  in  the  indictment  under  men- 
tion, are  prima  facie  Tiolations  of  the  law,  we  do  not  mean 
to  hold  that  proper  matter  of  justification  or  excuse  may  not 
be  shown  in  defence.  Upon  the  contrary,  we  decide,  as  al« 
ready  indicated,  that  a  sale  to  a  minor  for  a  lawful  business 
purpose,  or  for  sacramental,  medicinal,  or  mechanical  pur- 
pose.%  would  not  be  a  violation  of  the  law.  The  cases  of 
ArhirUrode  v.  Tlie  State,  67  Ind.  267,  and  Grape  v.  The  State, 
67  Ind.  327,  do  sustain  appellant's  contention  upon  this  pre- 
cise point,  but  to  this  extent  these  cases  are  built  entirely 
upon  The  State  v.  Zeitlef,  63  Ind.  441.  The  latter  case  is 
oyerruled  by  The  State  v.  Corll,  73  Ind.  535.  The  fall  of 
The  State  y.  Zeitler  carries  down  so  much  of  the  cases  re- 
ferred to  as  rests  upon  it.  We  have  approved  the  cases  men- 
tioned in  veiy  recent  decisions,  upon  several  points,  and  we 
are  not  to  be  understood  as  disapproving  them  except  in  so 
far  as  they  may  directly  conflict  with  the  decision  here  made. 

The  quantity  of  liquor  sold  is  not  the  controlling  element 
of  the  offence,  as  it  is  where  the  charge  is  for  retailing  liquor 
without  a  license.  In  the  former  case  the  controlling  ele- 
ment is  the  purpose  for  which  the  purchase  was  made.  It 
is  certainly  quite  as  injurious  to  the  morals  and  welfare  of 
a  child  to  sell  it  a  quart  of  whisky  as  it  is  to  sell  it  a  gill, 
and  no  more.  The  object  of  the  statute  obviously  is  to  keep 
from  persons  of  non-age  all  intoxicating  liquors,  and  not  to 
permit  such  persons  to  buy  them  for  use  as  a  beverage,  in 
any  quantity  great  or  small. 

Judgment  affirmed,  at  costs  of  appellant. 

Petition  for  a  rehearing  overniled. 
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Pleading.  — Foreclosure  of  Mortgage.  ^Cross  Complaint,  —  Ikmurrer.^^ 
In  an  action  to  foreclose  a  mortgage,  a  demurrer  to  a  cross  complaint, 
on  tlie  ground  that  it  ''does  not  state  facts  sufficient  to  prevent  said 
plaintiff  from  foreclosing  said  mortgage  for  the  full  amount  of  the 
debt  due  therein,^*  contains  no  cause  for  demurrer  known  to  the  stat- 
ute, or  that  should  be  recognized  in  practice,  and  the  exception  to  the 
overruling  thereof  presents  no  question. 

^^VLAcnCB.^  Agreed  Facts, —New  TVtoZ.— Where^a  finding  is  rendered 
upon  ^'agreed  facts,^'  no  reason  for  a  new  trial  exists. 

Samb.—BUI  of  Exceptions, — A  bill  of  exceptions  is  necessary  to  bring  to 
the  Supreme  Court  the  evidence  adduced  at  a  trial,  whether  oral  testi- 
mony, writings,  documents,  agreed  facts,  or  other  form  of  proof.  This 
rule  does  not  apply  to  an  agreed  case  under  section  386  of  the  code. 

:Same.— The  recital  in  a  finding,  that  the  '^agreed  facts^*  contain  the  evi- 
dence,  is  not  a  substitute  for  a  bill  of  exceptions. 

Same.— iSfpectaZ  Finding,— Bequest  of  Parties,— It  is  only  when  the  special 
finding  was  made  at  the  request  of  one  or  both  of  the  parties,  that  ex- 
ceptions to  the  conclusions  of  law  stated  present  any  question  for  the 
consideration  of  the  Supreme  Court. 

Same.— JFVwTW  of  Judgment, — An  objection  to  the  form  of  a  judgment  will 
not  be  considered  by  the  Supreme  Court,  unless  it  was  brought  to  the 
attention  of  the  court  below,  by  appropriate  motion,  at  the  time  the 
judgment  was  entered,  or,  after  its  entry,  by  motion  to  modify  and 
correct  it. 

Same. — Supreme  Court. — Issue  on  Appeal.— Trialby  the Becord.-^Argument 
of  Counsel, — ^To  entitle  an  appellant  to  prevail  in  the  Supreme  Courts 
"error  in  the  record"  must  be  made  "manifest"  by  the  record,  not  by 
argument  of  counsel. 

Same.— Burden  on  Appellant, — Silence  of  Appellec^-YTtLile  the  Supreme 
Court  will  not  go  beyond  the  brief  of  the  appellant  to  search  the  record 
in  quest  of  errors  not  pointed  out  therein,  the  silence  of  the  appellee 
on  any  point  is  not  equal  to  an  agreement  to  waive  the  point.  The 
burden  is  on  the  appellant  to  show  the  error  which  he  has  assigned. 

From  the  Posey  Circuit  Court. 

A,  P.  Hovey  and  O.  V.  MenzieSy  for  appellant. 
W.  P.  Edsoriy  for  appellees. 

Woods,  J. — Suit  by  appellant  against  the  appellees  to  fore- 
-close  a  mortgage  executed  by  them  upon  the  land  of  the  de- 
fendant Louis,  his  wife  having  no  interest  therein  except  as 
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wife.  Answer  in  general  denial,  and  a  separate  answer,  by 
way  of  cross  complaint,  by  the  defendant  Elizabeth.  To 
this  the  appellant  demurred,  on  the  ground  that  the  same 
<*does  not  state  facts  sufficient  to  prevent  said  plaintiff  from 
foreclosing  said  mortgage  for  the  full  amount  of  the  debt 
due  therein.'* 

No  such  cause  for  demurrer  is  known  to  the  statute,  or 
should  be  recognized  in  practice.  The  exception  to  the  over- 
ruling thereof  presents  no  question.  Buskirk's  Practice, 
180.  The  pleading  to  which  this  demurrer  was  addressed 
was  not  used,  nor  perhaps  designed,  ^*to  prevent  said  plain- 
tiff from  foreclosing  said  mortgage  for  the  full  amount  of 
the  debt  due  therein  ;"  and,  as  a  decree  for  the  full  amount 
was  awarded,  it  is  evident  the  appellant  was  not  harmed  by 
the  ruling  of  the  court  in  that  respect. 

The  case  was  submitted  to  the  court  for  trial  without  a 
jury.  The  entry  of  the  finding  is,  in  part,  as  follows :  "The 
court  finds  the  following  as  the  agreed  facts  in  the  above 
entitled  cause,  and  which  contain  all  the  evidence  in  said 
cause."  Here  follows  a  statement  of  facts  and  conclusions 
of  law  thereon,  but  the  signature  of  the  judge  is  not  ap- 
pended thereto.  Immediately  following  is  a  motion  for  a 
new  trial ;  but  the  causes  alleged  consist  of  objections  to  the 
conclusions  of  law,  and  do  not  come  within  the  statutory 
causes  for  which  a  new  trial  can  be  granted.  Indeed,  there 
could  be  no  reason  for  a  new  trial,  as  the  finding  rendered 
was  upon  **agreed  facts."  But,  aside  from  these  considera- 
tions, the  evidence  is  not  brought  into^he  record  in  the  way 
provided  by  law,  which  is  by  a  bill  of  exceptions.  The  re- 
cital contained  in  the  finding,  that  the  agreed  facts  contain 
the  evidence,  is  not  a  substitute.  There  is  no  exception  to- 
the  rule  that  a  bill  of  exceptions  is  necessary  in  order  to 
bring  to  this  court  the  evidence  which  was  adduced  at  a  triaU 
whether  it  consists  of  oral  testimony,  writings,  documents^ 
agreed  facts,  or  whatever  form  of  proof.     This,  of  course^ 
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does  not  apply  to  an  agreed  case  under  section  386  of  the 
code.  No  exceptions  were  taken  to  the  conclusions  of  law 
stated  by  the  court.  Indeed,  the  court  was  not  requested  by 
either  party  to  make  a  special  finding  and  state  its  conclu*' 
sions.  It  is  only  when  the  special  finding  was  made  at  the 
request  of  one  of  the  parties  or  both,  that  exceptions  to  the 
conclusions  of  law  stated  present  any  question  for  the  con- 
sideration of  this  court.  Conwell  v.  Clifford^  45  Ind.  392  ; 
Smith  V.  Davidson^  45  Ind.  396  ;  Weston  v.  Johyisonj  48  Ind» 
1 ;  The  Grovevj  etc.,,  Co.  v.  Barnesj  49  Ind.  136 ;  JSmith  v. 
JohnsoTif  69  Ind.  55. 

It  is  equally  well  settled  that  an  objection  to  the  form  of 
the  judgment  can  not  be  considered  by  this  court,  unle£(s  the 
objection  was  made  at  the  time  the  judgment  was  entered,, 
and  a  motion  was  made,  or  other  appropriate  step  t.aken,. 
to  bring  the  matter  to  the  attention  of  the  court  below,  so- 
as  to  enable  that  court  to  enter  the  proper  judgment  in  the 
first  instance,  or,  after  its  entry,  to  modify  and  correct  it. 
The  appellant  made  no  such  objection  to  the  original  entry 
of  judgment,  nor  any  motion  for  the  modification  thereof* 
There  is  no  error  manifest  in  the  record. 

Judgment  affirmed,  with  costs. 

On  Petition  for  a  Eehearing. 

Woods,  J. — Counsel  for  the  appellant  complain  very  ear* 
nestly,  if  not  bitterly,  that  this  appeal  has  been  decided  on 
grounds  not  discussed  or  even  suggested  in  the  briefs.  They 
say :  **  Without  one  word  of  warning,  and  without  the  points 
now  ruled  by  this  court  having  been  noticed,  referred  or 
alluded  to  by  counsel,  either  by  the  assignment  of  errors  or 
his  able  and  lengthy  brief,  the  court  goes  into  the  record  and 
passes  upon  two  or  three  positions,  unknown  and  unthought 
of  by  the  judge  below,  or  either  of  the  counsel  engaged  ia 
Vol.  74.— 14 
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this  case,  and  decides  the  rights  of  the  parties  on  points 
never  raised  nor  discussed.  This  is  a  practice,  we  will  be 
pardoned  for  saying,  that  has  been  heretofore  entirely  un- 
known to  us." 

The  counsel  have  greatly  mistaken  both  the  practice  and 
the  duty  of  this  court.  The  issue  tendered  for  our  decision 
by  the  appellant  in  every  case  of  appeal  is,  that  ** there  is 
manifest  error  in  the  record,"  in  some  specified  particular 
or  particulars.  The  appellee  joins  issue  and  says  there  is 
no  error.  The  trial  is  by  the  record,  not  by  the  argument 
of  counsel,  and  the  appellant  has  no  right  to  prevail,  and 
we  should  be  derelict  in  duty  if  we  permittted  him  to  prevail, 
unless  the  error  is  made  manifest. 

No  matter  what  error  the  court  below  may  have  commit- 
ted, it  is  not  manifest  in  the  record,  unless  saved  in  the 
lower  court  and  presented  in  this  court,  in  accordance  with 
the  rules  of  practice.  These  rules  of  practice  are  the  law  of 
the  land,  their  reasonableness  is  justified  by  experience,  and, 
unless  ready  to  abrogate,  we  have  no  right  to  disregard,  them. 
We  never  go  beyond  the  brief  of  the  appellant  to  search  the 
record  in  quest  of  errors  whioh  have  not  been  pointed  out  in 
the  brief ;  but  the  appellee,  without  filing  any  brief  at  all, 
is  entitled  to  the  benefit  of  everything  in  the  record  which 
may  prevent  a  reversal  of  the  judgment  upon  the  errors  as- 
signed ;  and,  because  the  counsel  on  both  sides  may  discuss 
some  question  with  very  great  learning  and  ability,  as  was 
done  in  this  case,  we  are  not  therefore  permitted  to  shut  our 
«yes  against  the  fact,  which  we  can  not  otherwise  help  see- 
ing, that  the  question  is  not  in  the  record.  The  silence  of 
the  appellee  on  any  point  is  not  equal  to  an  agreement  to 
waive  the  point ;  the  burden  is  on  the  appellant  to  show  the 
error  which  he  has  assigned.   Powell  Appel.  Proceed.  125--8. 

If  there  are  points  in  a  record  which  counsel  do  not  sug- 
gest, and  we  do  not  perceive  them,  there  are  numerous  de- 
cisions that  we  will  not  consider  such  points  on  a  petition 
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for  a  rehearing,  but  there  is  no  rule  which  permits  us  to  ig- 
nore what  we  do  see.  We  read  the  briefs  of  counsel,  but, 
as  the  appeal  is  tried  by  the  record,  we  examine  that  too. 
See  Heizer  v.  KeUy,  73  Ind.  582. 

Effort  is  made  to  question  some  points  of  the  decision 
made,  but  we  do  not  perceive  that,  if  a  rehearing  were 
^granted,  we  could  reach  a  different  conclusion. 

Petition  overruled,  with  costs. 


•  •9 


No.  7649. 

Corby  et  al.  v.  Swaggee  et  al. 

Ditches  and  Dkai^s.—AU  of  1875,—  Sufficiency  of  Description,— The 
act  of  March  9th,  1875, 1  R.  S.  1876,  p.  428,  requires  a  petition  to  es- 
tablish a  ditch,  to  give  a  general  description  of  the  proposed  starting 
point,  route  and  terminus.  The  word  ''about,''  where  there  are  other 
words  limiting  and  restraining  its  meaning,  does  not  materially  im- 
pair the  certainty  of  the  description. 

Sauil.— Petition.— Statement  of  Necessity  for  Ditch,— Where  the  petition 
avers  that  the  construction  of  the  ditch  would  be  '^conducive  to  the 
public  health,  convenience  and  welfare,"  and  would  be  ''of  public  ben- 
efit and  utility,''  the  necessity  may  fairly  be  inferred.  As  used  in  this 
statute,  the  word  "necessity"  does  not  mean  that  which  is  absolutely 
requisite,  but  that  which  is  essentially  requisite. 

Same. — Practice  on  Appeal,— Harmless  Error, — On  appeal  to  the  circuit 
court  from  an  order  of  the  board  of  commissioners  establishing  a  ditch, 
the  cause  stands  for  trial  de  novo^  and  overruling  a  motion  to  set  aside 
the  report  of  the  reviewers,  if  erroneous,  did  appellants  no  harm. 

Same. — Evidence. — Beport  of  Bevievoers,— The  report  of  the  reviewers  is 
not  competent  evidence  on  the  trial  in  the  circuit  court. 

From  the  Grant  Circuit  Court. 

J.  L.  Custer  J  for  appellants. 

It.  W.  Bailey  J  A,  IHltz  and  G,  W.  Harvey^  for  appellees. 
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Elliott,  J, — ^The  appellees  petitioned  the  board  of  com- 
missioners of  Grant  county  *'to  establish  a  ditch,"  the  prayer 
of  the  petition  was  granted  and  the  ditch  established.  Ap- 
pellants carried  the  case  by  appeal  to  the  circuit  court,where 
trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  appellees. 

Motions  were  made  to  dismiss  appellees'  petition  and  to 
set  aside  the  report  of  the  reviewers.  These  the  court  over- 
ruled. 

Appellants  urge,  in  support  of  their  attack  upon  the  peti- 
tion, that  it  is  insufficient,  because  it  does  not  properly  de- 
scribe the  ditch  sought  to  be  established.  The  description 
is  as  follows :  ^'Said.  ditch  is  to  commence  at  a  point  about 
forty  rods  west  of  the  east  line  of  section  13,  T.  25  N., 
range  9  E.,  in  said  county,  and  about  thirty  rods  south  of 
the  north  line  of  the  S.  E.  quarter  of  said  section  running- 
thence  west  about  120  rods  to  the  middle  line  of  said 
section  running  north  and  south.  Thence  north  on  said 
middle  line  about  twenty  rods  to  the  center  of  said  sec- 
tion. Thence  due  west  about  sixty  rods.  Thence  north- 
eastwardly about  one  hundred  and  sixty  (160)  rods,  crossing* 
the  north  line  of  said  section  at  a  point  about  forty  (40)  rods 
west  of  the  center, of  said  north  line,  into  section  twelve  (12),. 
township  25  N.,  range  9  E.,  in  said  county.  Thence  north- 
east about  one  hundred  and  twenty  (120)  rods,  crossing  the 
north  line  of  the  S.  E.  quarter  of  section  twelve  (12)  at  a 
point  about  forty  (40)  rods  east  of  the  west  line  of  said  quar- 
ter section.  Thence  northwestwardly  about  one  hundred  rods 
to  a  point  at  or  near  the  center  of  said  section  twelve  (12), 
and  thence  north  a  distance  of  about  eighty  (80)  rods  or 
more,  and  tenninating  on  the  south  bank  of  Black  Creek, 
being  about  two  miles  in  length  or  more." 

The  2d  section  of  the  act  under  which  these  proceedings 
were  instituted  requires  a  petition  setting  forth  the  necessity 
for  the  proposed  ditch,  «*with  a  general  description  of  th^ 
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proposed  starting  point,. route  and  terminus."  1  R.  S.  1876, 
p.  428.  The  appellees'*  petition  does  give  a  ^^ general  de- 
scription" of  starting  point,  route  and  terminus.  The  use 
of  the  word  **about,"  taken  in  connection  with  the  words 
restraining  and  limiting  its  meaning,  does  not  materially  im- 
pair the  certainty  of  the  description.  In  the  cases  of  Sct*aper 
T.  PipeSj  59  Ind.  158,  DeLong  v.  Schimmel^  58  Ind.  64,  and 
Farmer  v.  Pauley ^  50  Ind.  583,  there  were  no  words  re- 
stricting the  application  of  the  indeiSnite  terms  ^^about"  and 
^*near."  Here,  these  terms  are  carefully  restricted  by  giv- 
ing the  section,  town  and  range,  and  by  stating  with  re9£on- 
able  accuracy  the  courses  and  distances.  Spahr  v.  Sckqfieldj 
66  Ind.  168 ;  MiUigan  v.  The  State,  ex  reh,  60  Ind.  206. 

It  is  contended  that  the  petition  is  insufficient,  because  it 
^oes  not  set  forth  the  necessity  for  the  proposed  ditch.  The 
statute  does  in  express  terms  require  that  a  petition  shall  be 
filed  ** setting  forth  the  necessity"  of  the  proposed  ditch.  The 
petition  does  not* in  terms  aver  that  there  is  any  necessity 
for  the  ditch,  nor  does  it  attempt  to  specifically  state  facts 
•directly  showing  a  necessity  for  the  establishment  of  the 
-ditch  petitioned  for.  It  does,  however,  aver  *'that  the  con- 
struction of  the  proposed  ditch  will  be  conducive  to  the  pub-* 
lie  health,  convenience  and  welfare,  and  will  be  of  public 
benefit  and  utility."  We  think  a  ditch  which  is  * 'conducive 
to  the  public  health,  convenience  and  welfare,"  and  which  is 
•also  **of  public  benefit  and  utility,"  may  be  justly  regarded 
as  necessary.  It  is  evident  that  the  Legislature  did  not  use 
the  word  **necessity"  as  meaning  that  "which  is  absolutely 
requisite,"  but  as  meaning  that  * 'which  is  essentially  requi- 
site." Certainly,  what  will  benefit  the  public  and  conduce  to 
the  general  health  and  welfare,  may  be  regarded  as  "posses- 
sing the  quality  of  being  necessary."  The  statements  of 
the  petition  show  with  reasonable  certainty  that  there  was  a 
necessity  for  the  establishment  of  the  ditch. 

The  overruling  of  appellants'  motion  to  set  aside  the  re- 
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port  of  the  reviewers,  even  if  erroneous,  did  them  no  harm^ 
The  cause  stood  for  trial  de  novo  in  the  circuit  court,  and 
the  report  of  the  reviewers  had  there  no  force  i)r  efEect  what- 
ever. Whether  it  was  correct  or  not,  was  of  no  possible  im- 
portance, for  the  trial  in  the  circuit  court  could  not  be  af- 
fected by  it  in  the  slightest  degree.  TurUy  v.  Oldham j  68 
Ind.  114 ;  Beck  v.  Pavey,  69  Ind.  304. 

The  appellants'  assignment  of  error  based  upon  the  ruling- 
den3ring  a  new  trial  must  be  sustained.  The  court,  over  the* 
objection  of  the  appellants,  permitted  the  report  of  the  re- 
viewers to  be  read  in  evidence.  This  was  plainly  erroneous* 
McEhxsey  v.  Bowmariy  68  Ind.  88  ;  Freeh  v.  Christian^  55- 
Ind.  320 ;  Turky  v.  Oldham^  supra;  Beck  v.  Pavey^  supra;- 
Coyner  v.  Boydy  55  Ind.  166. 

Other  questions  are  discussed,  but  it  is  not  necessary  for 

us  to  consider  them,  as  the  cause  must  be  again  tried,  and 

it  is  not  probable  that  these  questions  will  again  arise ;  nor 

is  it  important  to  the  rights  of  the  parties  that  we  should 

now  pass  upon  them. 

Judgment  reversed. 
Opinion  filed  at  the  November' term,  1880. 
Petition  for  a  rehearing  overruled  at  the  May  term,  1881. 


No.  9607. 

McDonald  v.  The  State. 

Practice.— iV«w  IViaZ.— Accord.— Matters  assigned  as  causes  for  a  new 
trial,  and  set  out  in  the  motion  therefor,  can  not  be  taken  as  true  state-^ 
ments,  if  they  appear  nowhere  else  in  the  record. 

Same.— BfU  of  Sxceptiona. Special  Instructiona.'—Oral  Instructions. ^Al* 
leged  erroneous  action  of  the  trial  court  in  refusing  to  instruct  the  jury 
specially  as  asked,  and  in  modifying  the  several  instructions  aske(f 
without  putting  the  modifications  in  writing,  and  in  instructing  the* 
jury  orally,  must  be  shown  in  the  record  either  by  a  biU  of  exceptions- 
or  in  some  other  manner  authorized  by  law. 
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From  the  Marion  Criminal  Circuit  Court. 

-    W.  N.  Harding  and  A  H.  Hovey^  for  appellant. 

D.  P,  Baldwin^  Attorney  General,  and  J.  B.  Elam^ 
Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — The  indictment  m  this  case  charged  the 
appellant,  Hugh  McDonald,  and  one  George  Wallace,  with 
the  crime  of  grand  larceny.  Upon  arraignment,  the  appel- 
lant entered  a  plea  of  *'not  guilty,"  as  charged  in  the  indict- 
ment, and  was  separately  tried  by  a  jury,  and  a  verdict  was 
returned  finding  him  guilty  as  charged,  and  assessing  his 
punishment  at  a  fine  of  one  dollar  and  imprisonment  in  the 
State's  prison  for  the  term  of  two  years,  and  disfranchise- 
ment, etc.,  for  the  same  period.  His  motion  for  a  new  trial 
having  been  overruled,  and  his  exception  saved  to  this  ruling, 
the  court  rendered  judgment  against  him,  in  accordance  with 
the  verdict. 

The  only  error  complained  of  by  the  appellant,  in  this 
court,  is  the  decision  of  the  trial  court  in  overruling  his  mo- 
tion for  a  new  trial.  In  discussing  this  supposed  error,  the 
appellant's  counsel  have  confined  their  argument  to  the  al- 
leged erroneous  action  of  the  court  in  refusing  to  instruct 
the  jury  specially  as  asked,  and  in  modifying  the  several  in- 
structions asked  without  putting  the  modifications  in  writ- 
ing, and  in  instructing  the  jury  orally.  These  matters  are 
all  assigned  as  causes  for  a  new  trial,  in  the  appellant's  mo- 
tion therefor,  but  they  appear  nowhere  else  in  the  record. 
The  special  instructions  asked  by  the  appellant  appear  to 
have  been  set  out  in  the  motion  for  a  new  trial,  and  it  is 
stated  in  said  motion  that  the  court  refused  to  give  these 
Instructions  as  asked,  and  did  not  put  in  writing  either  its 
modifications  of  those  instructions  or  its  own  instructions. 
But  these  statements  in  the  motion  for  a  new  trial  can  not 
be  taken  as  true,  and  their  truth  was  not  shown  either  by  a 
bill  of  exceptions  or  in  any  other  manner  authorized  by  law. 
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^^ 

Buskirk's  Practice,  p.  254,  and  cases  there  cited,  and  Bur^ 
nett  V.  Overtoriy  67  Ind.  557.  It  follows,  therefore,  that  the 
questions  discussed  by  the  appellant's  counsel  are  not  pre- 
sented for  our  decision  by  the  record  of  this  cause.  Bates 
V.  Tlie  State,  72  Ind.  434. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overruled. 


»•» 
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Allen  et  al.  v.  The  State. 

PBACTiCE.—iVcw  Triah^Assignment  of  Error, — Supreme  Court.— Where 
rulings  of  the  trial  court  constitute  proper  grounds  for  a  new  trial,  they 
can  not  be  assigned  on  appeal  as  independent  errors.  If  presented  to 
the  trial  court  by  the  proper  motion  they  are  covered  by  an  assignment 
on  that  motion;  if  not  so  presented  they  can  not  be  made  avitflable  in 
the  Supreme  Court  in  any  manner. 

Criminal  JjAW,— Assault  and  Battery,— Evidence,'— Admissions.^  Bes 
Qestas.— Declarations  against  Interest,— In  a  prosecution  for  assault  and 
battery  it  is  competent  for  the  State  to  prove  declarations  made  by  the 
accused  whether  made  at  the  time  of  the  commission  of  the  offence,  or 
not,  or  whether  the  injured  person  was  or  was  not  present  when  they 
were  made.  Declarations  against  Interest  are  admissible  in  evidence 
although  not  a  part  of  the  res  gestcs. 

From  the  Parke  Circuit  Court. 

jD.  a.  Roach  and  N,  P.  H,  Proctor,  for  appellants. 
D.  P.  Baldwin,  Attorney  General,  and  G,  W.  CoUingSf 
for  the  State. 

Elliott,  J. — ^Appellants  were  charged  with  an  assault  and 
battery  upon  one  Andrew  J.  Lykens,  were  tried  by  a  jury 
and  convicted  of  the  offence  charged 

It  is  assigned  as  error  that  the  circuit  court  erred  in  over- 


MAY  TERM.  1881.  217 

Allen  et  aU  v.  The  State. 

tuling  the  appellants'  motionr  to  quash  the  information. 
There  was  no  such  motion  made,  and  consequently  there 
is  no  foundation  upon  which  to  assign  any  such  error  as  that 
under  mention. 

There  are  numerous  errors  assigned,  but  all  except  that 
above  noticed  are  included  in  the  assignment  based  upoil  the 
ruling  denying  a  new  trial.  Where  rulings  constitute  proper 
grounds  for  a  new  trial  they  can  not  be  assigned,  on  appeal, 
as  independent  errors.  If  presented  to  the  trial  court  by  the 
proper  motion,  they  ans  covered  by  an  assignment  on  that 
motioA ;  if  not  so  presented,  they  can  not  be  made  availa- 
ble in  this  court  in  any  manner. 

It  is  insisted  by  the  State  that  we  can  not  consider  any 
question  arising  upon  the  ruling  denying  a  new  trial,  for  the 
reason  that  there  is  no  proper  bill  of  exceptions  in  the  rec- 
ord. We  think  that  the  evidence  is  properly  in  the  record. 
The  recital  is,  that  **this  was  all  the  testimony  and  evidence 
given  on  the  trial,"  and  we  find  nothing  in  the  record,  al- 
though it  is  somewhat  confused,  which  contradicts  this  recital. 

It  is  claimed  by  appellants  that  the  court  erred  in  permit- 
ting the  State  to  prove  declarations  made  by  them  after  the 
injured  party  had  left  the  place  where  the  offence  was  com- 
mitted. Appellants  are  in  error.  These  declarations  were  ^ad- 
missions, and,  as  such  competent,  whether  made  at  the  time 
of  the  altercation  or  not.  It  was  entirely  immaterial  whether 
the  injured  person  was  or  was  not  present  when  the  admis- 
sions were  made.  The  counsel  are  altogether  mistaken  in 
supposing  that  declarations  against  interest  are  admissible 
only  in  cases  where  they  form  part  of  the  res  gestcB.  Of 
course^  the  accused  may  not  prove  his  own  statements,  made 
after  the  offence  has  been  committed,  but  the  State  may. 

Appellants  complain  of  the  admission  of  other  testimony, 
but  no  objections  were  stated  and  no  exceptions  reserved, 
and  no  question  is,  therefore,  presented  upon  the  rulings 
lldmitting  such  testimony. 
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We  need  only  say  of  the  argument  of  counsel  in  support  of 
their  contention  that  the  verdict  is  not  sustained  by  the  evi- 
dence, that  the  case  for  the  State  was,  in  our  opinion,  fully 
made  out  by  the  strongest  and  most  convincing  evidence* 

Judgment  affirmed,  at  costs  of  appellants. 

Opinion  filed  at  tlie  November  term,  1880. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1881. 
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The  Boabd  or  Commissiokebs  op  Morgan  County  v. 

Gregory. 

Fees  and  Salaries.— County  Treasurer.— Commission  for  CoUecOng  D^ 
linquent  Taxes. — ^Under  section  5  of  the  fee  and  salary  act  of  March  8th, 
1873,  Acts  1873,  p.  124,  and  section  165  of  the  assessment  act  of  1872, 1 
B.  S.  1876,  p.  Ill,  a  county  treasurer  was  entitled  to  charge  and  reoeive 
a  commission  of  five  per  cent,  on  all  delinquent  taxes  collected  by  him 
during  the  current  year,  paid  voluntarily  and  with6ut  levy,  and  with* 
out  j^f erence  to  the  particular  time  of  the  year  at  which  such  taxes 
may  have  been  collected. 

From  the  Morgan  Circuit  Court. 

L.  Ferguson  y  for  appellant. 

O.  A.  Adams  and  «/.  8.  Newby^  for  appellee. 

• 

NiBLACK,  J. — ^This  was  an  action  by  John  N.  Gregory, 
late  treasurer  of  Morgan  county,  against  the  Board  of  Com* 
missioners  of  that  county,  to  recover  an  additional  compen- 
sation for  the  collection  of  delinquent  taxes  for  thd  years 
1873  and  1874.  At  the  request  of  the  defendant,  the  court 
made  a  special  finding  of  the  facts.  The  facts  as  found  may 
be  stated  as  follows : 

That  from  the  5th  day  of  August,  1873,  until  the  21st 
day  of  March,  1878,  the  plaintiff  was  the  duly  elected,  quail- 
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fied  and  acting  treasarer  of  the  said  county  of  Morgan ;  that 
the  plaintiff,  as  such  treasurer,  collected  delinquent  taxes  from 
the  tax  duplicate  of  the  year  1873,  and  prior  to  the  Ist  day 
of  May,  1874,  to  the  amount  of  $3,916.88,  and  reported  the 
amount  thus  collected  to  the  defendants,  in  his  May  settle- 
ment of  1874 ;  that  the  plaintiff,  as  such  treasurer,  collected 
delinquent  taxes  from  the  tax  duplicate  of  the  year  1874, 
and  prior  to  the  1st  day  of  May,  1875,  to  the  amount  of 
$5,828.78,  and  also  reported  the  amount  thus  collected  ta 
the  defendants,  in  his  May  settlement  for  the  year  1875  ; 
that  all  of  said  delinquent  taxes  were  collected  by  the  plain- 
tiff, as  such  treasurer,  without  levy  or  sale ;  that  the  plain- 
tiff has  received  for  collecting  such  delinquent  taxes  one  per 
cent,  thereon,  and  that  the  defendants  have  refused  to  allow 
him  any  more  or  greater  compensation  for  his  services  in 
collecting  such  taxes ;  that  the  additional  compensation  of 
four  per  cent.,  claimed  by  the  plaintiff,  would  make  the  sum 
of  $389.82 ;  that  all  of  said  collections  were  upon  the  cur- 
rent duplicates  as  carried  forward  from  the  delinquent  reg- 
isters, and  not  upon  the  regular  delinquent  lists. 

From  these  facts  the  court  came  to  the  conclusion,  that 
the  plaintiff  was  allowed  to  charge  a  commission  of  five  per 
cent,  for  collecting  delinquent  taxes  for  the  years  1873  and 
1874,  and  that  he  was  consequently  entitled  to  recover  th& 
additional  four  per  cent,  so  claimed  by  him,  that  is  to  say^ 
the  said  sum  of  $389.82.' 

The  defendants  excepted  to  the  conclusions  of  law  thus 
drawn  by  the  court,  but  the  court,  notwithstanding,  ren- 
dered judgment  against  them  for  said  sum  of  $389.82.  Error 
is  assigned  upon  the  conclusions  of  law  as  above  stated. 

The  principal  question  involved  in  this  case  was  settled  in 
favor  of  the  appellee  by  the  case  of  Foresman  v.  Johnsouy 
65  Ind.  132.  In  that  case  it  was  held,  and  we  think  held 
correctly,  that,  under  section  155  of  the  act  of  December 
2l8t,  1872,  for  the  assessment  and  collection  of  taxes,  IB.  S» 
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1876,  p.  Ill,  a  county  treasurer  has  at  all  times  power  to 
levy  and  collect  delinquent,  or  other  than  a  current  year's, 
taxes,  and  is  required  to  levy  and  collect  such  delinquent 
taxes,  whether  charged  upon  the  current  year's  duplicate, 
or  otherwise,  as  well  before  as  after  his  return  and  settlement 
for  the  current  year's  taxes.  It  was  further  held  in  that 
case,  that,  under  that  section  and  section  14  of  the  act  of 
March  12th,  1875,  1 R.  S.  1876,  p.  471,  concerning  the  fees 
and  salaries  of  certain  officers,  a  county  treasurer  is  entitled 
to  charge  a  commission  of  five  per  centum  upon  all  delinquent 
taxes  collected  during  the  year,  when  paid  voluntarily,  with- 
out reference  to  the  period  of  the  year  in  which  such  delin- 
quent taxes  may  have  been  collected. 

Section  5  of  the  dct  of  March  8th,  1873,  regulating  the 
fees  and  salaries  of  certain  officers.  Acts  1873,  p.  124,  which 
continued  in  force  until  superseded  by  the  act  of  March  12thy 
1875,  provided  that  a  county  treasurer  should  receive  five 
per  centum  on  all  delinquent  taxes  collected,  when  paid  vol- 
untarily and  without  levy. 

This  latter  section,  when  taken  in  connection  with  section 
155  of  the  act  of  December  21st,  1872,  supra^  must  also  be 
construed  to  have  applied  to  all  delinquent  taxes  collected 
during  the  current  year,  when  paid  voluntarily  and  without 
levy,  and  without  reference  to  the  particular  time  of  the  year 
at  which  such  delinquent  taxes  may  have  been  collected. 

The  conclusion  is  inevitable  that  the  appellee  was  entitled 
to  charge  and  to  receive  a  commission  of  five  per  centum  on 
all  delinquent  taxes  collected  by  him  from  the  duplicates  of 
the  years  1873  and  1874,  and  that  the  judgment  below  ought 
to  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 
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No.  6682. 

Doctor  et  al.  v.  HARTiiAN  et  al. 

CouNTT  Commissioners. — Jurisdiction. — ^The  board  of  county  commis- 
sioners is  a  court  of  special  limited  jurisdiction^  possessing  only  such 
powers  as  the  statute  confers.  Not  only  is  its  jurisdiction  restricted, 
but  the  mode  of  exercising  its  authority  is  a  limited,  statutory  one. 

8am^,— Highway. — Viewers^  Report  of. — Fuhlic  Utility. — ^Unless  a  highway 
is  of  public  utility,  it  can  not  be  opened  across  the  lands  of  persons  oIk 
jecting  thereto,  even  though  the  petitioners  therefor  are  willing  to  open 
and  maintain  it  at  their  own  expense ;  and  whether  a  highway  is  or  ia 
not  of  public  utility  is  a  matter  of  which  the  commissioners  are  informed 
by  the  report  of  viewers. 

Same. — Report  of  Viewers  must  be  Acted  on.— Judgment. — ^The  report  of 
viewers  appointed  by  a  board  of  commissioners,  upon  petition  for  the 
Ipcation  of  a  highway,  whether  favorable  or  unfavorable  to  the  peti* 
tioners,  must  be  acted  upon  by  the  board,  and,  if  adverse  to  the  peti- 
tioners, the  board  must  pronounce  some  judgment  thereon.  Such  r^ 
port  stands  in  the  same  relation  to  such  board  as  the  verdict  of  a  jury 
to  the  court,  and  it  is  the  duty  of  the  board  to  pronounce  judgment  npoa 
it,  except  in  cases  where  the  statute  provides  differently. 

Same. — Power  to  Set  Aside  Report  of  Viewers.— Reviewers. — ^There  are  but 
two  cases  in  which  authority  is  given  the  board  of  commissioners  to- 
set  aside  the  report  of  viewers,  and  appoint  reviewers,  and  these  casea 
are  especially  provided  for  by  sections  19  and  23  of  the  act  in  relation  to 
highways,  1  B.  S.  1876,  p.  528,  and  there  are  no  other  cases  in  which, 
such  authority  can  be  implied. 

Sahle.— Approval  of  Report  of  Viewers. — Final  Judgment^  No  Power  to  Set 
Aside. — Where  the  report  of  viewers  is  adverse  to  the  petitioners  for  the 
location  of  a  highway,  and  judgment  has  been  entered  by  the  board  of 
commissioners  approving  the  report,  such  board  has  no  right  to  set 
aside  such  judgment  and  appoint  reviewers. 

Same.— J^i^At  to  Set  Aside  Final  Judgment.— The  right  to  set  aside  final 
judgments  is  not  an  ordinary  incident  of  the  jurisdiction  of  courts  of 
limited  statutory  jurisdiction. 

Jurisdiction. — Waiver.  —  Supreme  Court. — ^Where  the  law  denies  to  a 
court  jurisdiction  of  the  subject-matter  of  an  action,  parties  can  not 
confer  it,  even  by  express  consent,  and  much  less  waive  objection  by 
not  questioning  its  jurisdiction  upon  their  first  appearance  to  the  ac> 
tion.  Objections  to  the  jurisdiction  of  the  court  over  the  subject-mat* 
ter  of  the  cause  may  be  made  at  any  time  in  the  progress  of  a  case,  or 
for  the  first  time  in  the  Supreme  Court. 

Practice. — Bill  of  Exceptions. — Record.— Where  full  information  and  all 
essential  facts  are  shown  in  the  record,  no  bill  of  exceptions  is  neces- 
sary. 
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From  the  Allen  Circuit  Court. 

A.  Zollars  and  F.  T.  Zollars,  for  appellants. 
W.  G.  ColeridCf  H.  Colerick  and  T.  W.  Colericky  for  ap- 
pellees. 

Elliott,  J. — On  the  fourth  day  of  the  March  term,  1874, 
of  the  board  of  commissioners  of  Allen  county,  the  appellees 
petitioned  for  the  location  and  opening  of  a  highway.  Three 
viewers  were  appointed  and  directed  to  report  at  the  June 
term .  On  the  iSfth  day  of  the  June  term,  the  viewers  reported 
against  the  opening  of  the  road,  and  the  commissioners  en- 
tered an  order  approving  the  report,  and  declaring  that  the 
proposed  highway  should  not  be  opened.  On  the  thirteenth 
day  of  the  same  term,  the  board,  upon  the  motion  of  the  at- 
torneys of  the  petitioners  and  without  notice  to  any  one,  set 
aside  the  former  order,  and  appointed  different  viewers. 
The  former  order  was  set  aside,  as  the  record  recited,  because 
one  of  the  viewers  was  a  brother-in-law  to  one  of  the  parties 
interested.  The  viewers  appointed  under  the  order  of  the 
board  setting  aside  the  former  order  were  directed  to  exam- 
ine and  make  report,  and  in  compliance  with  this  order  they 
did,  on  the  thirteenth  day  of  the  September  term  of  the 
commissioners'  court,  report  in  favor  of  opening  the  highway 
for  which  appellees  had  petitioned.  The  appellants,  on  the 
day  this  report  was  made,  filed  a  remonstrance,  and  the  board 
again  appointed  viewers,  and  ordered  them  to  report  at  the 
December  term.  On  the  fourth  dav  of  the  December  session 
of  the  board,  and  prior  to  an}^  report  being  filed  by  the 
reviewers,  the  appellants  filed  a  motion  to  dismiss  the  peti- 
tion and  proceedings.  The  reviewers  appointed  by  the  order 
of  September  13th  made  a  report  on  the  eleventh  day  of  the 
December  term,  and  on  that  day  the  appellants'  motion  to 
dismiss  was  overruled  and  an  order  entered  directing  the 
opening  of  the  highway. 

From  the  order  of  the  board  of  commissioners  directing 
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4he  opening  of  the  highway  the  appellants  appealed  to  the 
circuit  court,  where  there  was  a  trial  by  jury,  and  a  verdict 
:and  judgment  in  favor  of  the  appellees. 

The  motion  to  dismiss  the  petition  and  proceedings  made 
in  the  commissioners'  court  was  renewed  in  the  circuit  court, 
was  again  overruled  and  exception  reserved. 

Counsel  for  appellants  contend  that  when  t^e  commissioners 
entered  judgment  upon  the  report  made  by  the  viewers 
against  the  proposed  highway,  the  petition  was  finally  dis- 
posed of  and  the  powers  of  the  commissioners  exhausted. 

The  commissioners'  court,  as  is  well  known,  is  one  of 
special  limited  jurisdiction,  possessing  only  such  powers  as 
the  statute  confers.  Not  only  is  its  jurisdiction  restricted, 
but  the  mode  of  exercising  the  authority  conferred  is  a  lim- 
ited statutory  one.  It  is  true,  as  counsel  for  appellees  assert, 
that  it  is  a  court  of  record,  but  it  is  also  true,  as  said  in 
The  Board  J  etc.  9  v.  Winght^  22  Ind.  187,  that  its  **organiza- 
tion  and  duties  are  purely  statutory." 

The  statute  does  not,  either  in  express  terms  or  by  nec- 
essary implication,  confer  upon  the  board  of  commissioners 
power  to  appoint  viewers,  after  those  appointed  have  made 
a  report  adverse  to  the  petitioners,  and  judgment  has  been 
-entered  approving  the  report.  Authority  is  granted  to  ap- 
point reviewers  in  two  cases,  and  those  cases  are  especially 
provided  for  by  sections  19  and  23  of  the  highway  law.  In 
the  first  of  the  sections  named,  provision  is  made  for  the  ap- 
pointment of  reviewers  in  cases  where  the  report  is  favora- 
ble to  the  highway,  and  any  person  over  whose  land  the 
road  will  pass  remonstrates.  The  second  of  the  sections  re- 
ferred to  makes  provision  for  cases  where  freeholders  of 
the  county  remonstrate  against  the  opening  of  the  proposed 
highway.  There  are,  therefore,  but  two  cases  in  which  au- 
thority to  set  aside  the  report  of  viewers  is  conferred,  and 
applying  the  familiar  maxim,  ^'Expreasio  unius  est  exdusio 
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alterivsj^^  we  must  hold  that  there  are  no  others  in  which 
it  can  be  implied. 

The  statute  does  not  in  express  words  declare  what  the 
commissioners  shall  do,  in  cases  where  the  report  of  the 
viewers  is  adverse  to  the  petitioners  for  the  opening  of  the 
highway,  bat  we  think  that,  taking  all  the  provisions  of  the 
statute  together,  the  intention  is  that  in  such  cases  the  com- 
missioners shall  act  upon  the  report  and  deny  the  prayer  of 
the  petition.  If  this  is  not  so,  then  the  report  of  the  review- 
ers is  of  effect  only  in  cases  where  it  is  favorable  to  the  pe- 
titioners. If  we  adopt  this  view,  then  we  should  be  driven 
to  the  conclusion  that  the  report  of  the  viewers  is  nugatofy 
in  all  cases  where  they  reach  a  conclusion  against  the  peti- 
tioners. This  would  be  an  unreasonable  construction  of  the 
statute,  and  one  which  would  utterly  destroy  the  whole  stat- 
utory scheme  for  proceedings  in  highway  cases.  The  report 
of  the  viewers  against  the  highway  must  be  deemed  to  be 
of  some  effect,  or  we  should  have  the  commissioners  put  in 
the  situation  of  deciding  against  a  proposed  highway  in  very 
many  cases,  without  any  information  or  evidence  as  to  the 
necessity  or  utility  of  the  proposed  highway.  It  is  settled 
that,  unless  a  highway  is  of  public  utility,  it  can  not  be  opened 
across  the  lands  of  persons  objecting,  even  though  the  pe- 
titioners are  willing  to  open  and  maintain  it  at  their  own  ex- 
pense, and  whether  a  highway  is  or  is  not  of  public  utility, 
is  a  matter  of  which  the  commissioners  are  informed  by  the 
report  of  the  viewers.  Blackman  v.  Halves^  72  Ind.  515. 
Many  considerations  combine  in  requiring  us  to  hold  that 
the  report  of  the  viewers  is  in  all  cases  to  be  given  effect, 
and  that  when  adverse  to  the  petitioners  the  commissioners 
must  take  some  action  upon  it ;  some  judgment  must  be  pro* 
nounced. 

If  the  commissioners  had  entered  final  judgment  against 
remonstrants  after  the  report  of  the  reviewers,  we  suppose 
that  there  could  be  no  question  as  to  the  effect  of  such  a 
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judgment.  No  authority  is  given  to  set  aside,  and  the  only 
remedy  afforded  the  aggrieved  party  is  by  appeal.  It  is  dif- 
ficult to  perceive  why  this  is  not  the  rule  in  cases  where  the 
judgment  is  adverse  to  the  petitioners. 

The  right  to  set  aside  final  judgments  is  not  an  ordinary 
incident  of  the  jurisdiction  of  courts  of  limited  statutoiy 
jurisdiction.  We  can  not  annex  the  authority  to  set  aside 
judgments  to  the  powers  expressly  granted,  upon  the  ground 
that  such  a  power  is  necessarily  implied  in  the  grant  of  the 
j)rincipal  power.  The  principal  power  to  adopt  or  reject  the 
reports  of  viewers  and  reviewers  may  be  completely  ex- 
ercised without  implying  the  power  to  set  aside  judgments 
formally  entered  of  record.  Nor  can  we,  by  implication, 
subjoin  any  such  power  to  those  expressly  granted,  for  the 
express  grant  itself  negatives  the  existence  of  the  implied 
power  to  set  aside  judgments  regularly -pronounced  and  re- 
corded. The  judicial  powers  of  a  justice  of  the  peace  are 
more  extensive  than  those  of  commissioners,  and  his  court 
is  one  of  record,  yet  it  is  well  settled  that  a  justice  can  not 
vacate  a  judgment  except  in  the  manner  expressly  provided 
by  statute.  In  Foist  v.  Coppin^  35  Ind.  471,  it  was  decided 
that  a  justice  of  the  peace  has  no  power  to  change,  vacate 
or  in  any  manner  interfere  with  a  judgment  by  him  ren- 
dered, except  in  the  manner  provided  by  statute.  In  Smith 
V.  Chandler^  13  Ind.  513,  it  was  held  that  a  justice  of  the 
peace  could  only  set  aside  a  judgment  in  the  manner  ex- 
pressly authorized  by  statute,  and  if  he  assumed  to  do  it  in 
any  other,  his  acts  would  be  absolutely  void.  It  has  been 
several  times  held  in  Wisconsin,  that  a  justice  of  the  peace 
must  obey  with  strictness  the  requirements  of  the  statute,, 
and  that  he  can  only  exercise  the  powers  expressly  conferred. 
It  was  held,  applying  this  general  rule,  that  a  justice  has  no- 
power  to  postpone  the  trial  of  a  cause.  Roberts  v.  Wan^eriy 
3  Wis.  736 ;  Brown  v.  Kellogg^  17  Wis.  475 ;  CrandaU  v. 
Vol.  74.— 15 
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£acon,  20  Wis.  639.  There  are  cases  in  our  own  reports  illus- 
trating the  general  rule  and  applying  it  to  justices'  courts, 
but  we  do  not  think  it  necessary  to  cite  them.  It  must  be 
conceded  that  the  courts  of  justices  of  the  peace  are  endowed 
with  larger  judicial  powers  than  the  courts  of  county  com- 
missioners ;  and,  as  the  former  do  not  possess  the  implied  or 
incidental  power  to  set  aside  or  vacate  judgments,  it  certain- 
ly cau  not  be  accorded  to  the  latter. 

The  general  doctrine  which  applies  to  the  proceedings  of 
the  board  of  commissioners  is  well  stated  and  applied  in 
White  V.  Coiiover^  5  Blackf .  462.  It  was  there  said  :  ''We 
conceive  the  law  to  be,  that  when  statutory  powers  are  con- 
ferred upon  a  court  of  inferior  jurisdiction,  and  a  mode  of 
executing  those  powers  is  prescribed,  the  course  pointed  out 
must  be  substantially  pursued,  or  the  acts  and  judgments  of 
the  court  are  coram  non  judice  and  void."  This  doctrine 
has  been  approved  over  and  over  again  by  this  court.  We 
cite  of  the  many  cases  a  few  only,  showing  the  application 
of  this  settled  general  principle-:  Barnard  v.  Haworth^  9 
Ind.  103  ;  English  v.  Smock,  34  Ind.  115  ;  Mossman  v.  For- 
rest, 27  Ind.  233 ;  Collins  v.  Fraiser,  27  Ind.  477.  In  Tlie 
Boardy  etc.,  v.  Tlie  State,  ex  reL,  61  Ind.  75,  it  was  held  that 
the  board  of  commissioners  had  no  power  to  set  aside  a  judg- 
ment upon  the  ground  of  fraud,  the  court  saying:  **The 
board  of  commissioners  is  a  court  of  inferior  and  limited 
jurisdiction,  and  it  can  exercise  such  powers,  and  such  only, 
as  are  conferred  upon  it."  It  is  true  that  in  the  case  cited 
the  application  to  vacate  was  made  after  the  close  of  the 
term,  but  this  can  make  no  difference  ;  for,  if  the  right  to 
set  aside  or  vacate  judgments  is  possessed  by  the  commis- 
sioners' court  as  an  incidental  one,  then  it  may  as  well  be 
exercised  after  as  during  term  time.  In  The  City  of  Peru  v. 
BearsSy  55  Ind.  576,  the  same  general  principle  is  enforced ; 
for  it  was  there  held  that  the  order  of  the  board  of  commis- 
sioners, made  upon  the  petition  of  an  incorporated  city  pray- 
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ingfor  the  annexation  of  contiguous  territory,  must  embrace 
all  of  the  lands  included  in  the  petition,  or  it  would  be  void. 
In  Windman  v.  The  City  of  Vincennes^  58  Ind.  480,  the 
same  holding  is  made.  In  other  States  there  are  many 
cases  illustrating  the  general  rule  which  prevails  in  ours. 
Thus,  in  The  State  v.  Castle,  44  Wis.  670,  it  was  held  that 
passing  over  a  petition  for  the  opening  of  a  highway  for  one 
isession  of  the  board,  and  adjourning  beyond  the  time  lim- 
ited by  law,  discontinued  the  proceedings.  In  The  Inhabi- 
tants of  Monticello  v.  Tlie  County  Commissioners,  etc. ,59  Me. 
391,  it  was  held  that  passing  the  petition  over  to  a  time  dif- 
ferent from  that  prescribed  by  law  ousted  the  jurisdiction 
of  the  board.  The  case  of  The  Inhabitants  ofBraintree  v. 
The  County  Commissioners,  etc.,  8  Cush.  546,  holds  that 
where  commissioners,  in  laying  out  a  highway,  include  in 
their  order  a  condition  which  they  have  no  power  to  make, 
they  thereby  render  void  the  entire  order. 

It  was  held  in  Shafer  v.  Bardener,  19  Ind.  294,  that  the 
<J0urt  had  no  power  to  order  a  highway  opened  where  the 
verdict  found  it  to  be  not  of  public  utility ;  and  the  same 
conclusion  was  reached  at  this  term  in  the  case  of  Blackman 
V.  Halves,  s^ipra,  but  upon  different  grounds.  The  report 
of  the  viewers  must  be  held  to  stand  in  the  same  relation  to 
the  board  of  commissioners  as  the  verdict  of  the  jury  to  the 
court,  and  it  is  the  duty  of  the  commissioners  to  pronounce 
judgment  upon  it,  except  in  the  cases  where  the  statute  pro- 
vides differently.  As  the  board  possesses  no  power  to  grant 
new  trials  or  vacate  judgments,  the  commissioners  must 
act  upon  the  report  of  the  viewers  by  entering  judgment. 
If  the  case  is  one  where  reviewers  may  be  appointed,  then 
the  commissioners  must  adjudge  that  they  be  appointed ;  if 
the  case  is  one  where  there  is  no  power  to  appoint  reviewers, 
then  the  judgment  must  be  a  final  one  opening,  or  refusing 
to  open,  the  highway.     The  remedy  of  the  aggrieved  party 
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is  not  by  motion  to  vacate  the  judgment,  but  by  appeal  as- 
provided  in  section  26  of  the  statute. 

The  conclusion,  that  the  board  had  no  authority  to  vacate 
the  judgment  entered  refusing  the  prayer  of  the  petition, 
seems  to  us  to  be  clearly  right,  both  upon  principle  and 
authority.  In  rendering  the  judgment,  it  exhausted  the 
power  with  which  the  law  had  invested  it,  and  it  had  no 
right  to  afterwards  attempt  to  resume  authority  over  the 
proceedings  which  the  judgment  had  terminated. 

The  appellees  contend  that  appellants  waived  objection  by 
not  questioning  the  jurisdiction  upon  their  first  appearance. 
We  think  otherwise.  If  the  judgment  rendered  upon  the 
petition  terminated  the  authority  and  jurisdiction  of  the 
court,  it  was  not  within  the  power  of  the  parties  to  reinvest 
the  court  with  jurisdiction.  Where  the  law  denies  to  a  court 
jurisdiction  of  the  subject-matter,  parties  can  not  confer  it 
even  by  express  consent. 

There  is  another  consideration  which  should  not  be  lost 
sight  of,  and  that  is,  the  right  of  resident  freeholders  of  the 
county  to  remonstrate  and  litigate  the  question  of  the  utility 
of  the  proposed  highway.  Section  23  of  the  statute  conceni- 
ing  highways  provides  that  freeholders  of  the  county  living- 
along  the  line  of  the  highway  may  remonstrate,  and  they 
are,  therefore,  entitled  to  litigate  the  question  of  the  utility 
of  the  road,  notwithstanding  the  fact  that  the  proposed  high- 
way does  not  pass  over  their  lands.  Those  who  are  aggrieved 
because  their  lands  are  taken  can  not,  by  any  act  they  may 
do,  give  jurisdiction  ;  for  all  others  similarly  situated,  as  well 
as  all  resident  freeholders  along  the  line,  have  an  interest  in 
the  subject-matter  of  the  litigation.  The  policy  of  the  law 
is  to  secure  ncftice  to  all  who  are  interested,  and  not  to  leave 
it  in  the  power  of  some  of  the  interested  parties  to  confer 
jurisdiction  by  either  tacit  waiver  or  express  consent.  When 
the  proceeding  is  terminated  by  judgment,  the  matter  caa 
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only  be  again  brought  into  court  by  commencing  proceed- 
ings anew,  or  by  appeal. 

Other  questions  are  discussed,  but  the  conclusion  at  which 
we  have  arrived  renders  their  consideration  unnecessary. 

Judgment  reversed,  at  costs  of  appellees. 

On  Petition  for  a  Beheabing. 

Elliott,  J. — In  the  petition  for  a  rehearing  filed  by  ap« 
pellees,  it  is  said  that  we  overlooked  their  proposition  that 
appeals  from  commissioners  are  to  be  tried  de  novOy  and  that 
it  is,  therefore,  not  material  what  errors  are  committed  in 
the  course  of  the  proceedings  before  the  commissioners.  We 
^id  not  overlook  this  proposition,  but  we  did  think,  and  do 
still  think,  that  it  is  without  force  in  a  case  where  the  record 
shows,  as  it  does  here,  that  the  proceedings  had  been  fully 
closed  by  a  final  judgment,  and  that  there  was  a  subsequent 
attempt  to  resume  jurisdiction  without  any  right  or  authority 
whatever.  Appellees  illustrate  their  argument  by  supposing 
the  case  of  a  trial  before  a  justice  of  the  peace,  and  the 
wrongful  refusal  of  a  continuance.  The  supposed  case  is 
utterly  unlike  the  real  one.  If  appellees  had  supposed  a  case 
where  the  justice  had  rendered  final  judgment,  and  ten  or 
twenty  days  afterward  had  resumed  jurisdiction  and  pro- 
•ceeded  to  re-try  the  case  without  the  slightest  authority  for 
so  doing,  they  would  have  presented  a  case  much  more  close- 
ly resembling  the  present. 

It  is  also  urged  that  we  did  not  notice  the  point  that  no  ex- 
•ception  was  reserved  upon  the  ruling  on  the  motion  to  dis- 
miss. We  did  certainly  see  in  appellees'  brief,  as  well  as  in 
the  record,  the  statement,  ''Come  the  parties  and  the  court 
now  overrules  said  motion  to  dismiss  said  petition  and  the 
subsequent  proceedings  thereon  had  before  the  board  of  com- 
missioners of  Allen  county,  to  which  ruling  the  plaintiffs  ex- 
<5ept."  This  we  deemed  a  sufficient  exception,  for  the  motion 
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itself  was  properly  in  the  record  certified  from  the  commis- 
sioners' court,  as  well  as  properly  in  the  record  of  the  circuit 
court ;  so,  also,  were  the  facts  showing  that  the  board  had  no 
jurisdiction  to  render  the  second  judgment,  which  they  did, 
or  to  entertain  the  petition  after  they  had  fully  adjudicated 
and  closed  the  case  by  final  judgment.    We  supjiosed  that, 
when  we  had  decided  that  the  judgment  of  the  commission-^ 
ers  was  shown  to  be  utterly  void  because  of  want  of  juris- 
diction, it  was  not  necessary  for  us  to  say  that  it  did  not 
require  a  bill  of  exceptions  to  exhibit  what  was  already  in 
the  record.     We  stated  that  the  record  affirmatively  showed 
that  the  board  of  commissioners  had  no  jurisdiction,  and 
took  it  for  granted  that  in  such  a  case  it  would  not  be  sup- 
posed that  a  bill  was  necessary.     If  it  had  been  necessary 
to  examine  any  matters  outside  of  those  properly  disclosed 
by  the  record,  then,  doubtless,  a  bill  of  exceptions  would 
have  been  necessary,  but  here  the  facts  were  fully  and  af- 
firmatively shown  by  the  record,  and  a  bill  of  exceptions 
could  not  have  supplied  any  additional  material  information* 
Where  full  information  and  all  essential  facts  are  shown  in 
the  record,  no  bill  of  exceptions  is  necessary  ;  or,  as  was  said 
in  Young  v.  Martin,  8  Wal.  354,  no  bill  of  exceptions  is  nec- 
essary where  the  error  alleged  is  apparent  upon  the  face  of 
the  record.   A  question  such  as  appellees'  motion  presented 
might  have  been  made  at  any  time,  even  in  the  highest  ap- 
pellate court.     Indeed,  no  formal  motion  was  necessary ;  a 
suggestion  of  want  of  jurisdiction  would  have  been  sufficient. 
Without  even  a  suggestion,  ex  mero  motUy  a  court  will  set 
aside  a  judgment  rendered  without  jurisdiction.    Heinjey  v. 
JSdmundSj  68  N.  C.  243  ;  Cannan  v.  Reynolds^  5  Ellis  &  B* 
301 ;  Coleman's  Appeal,  75  Pa.  St.  441 ;  Crane  v.  jBaary,  47 
Ga.  476  ;  The  State,  ex  rel.,  v.  Tlie  Wliitewater,  etc,^  Co.,  8 
Ind.  320.   No  express  act  of  appellants  could  have  estopped 
them  from  asserting  that  the  commissioners  had  no  jurisdic- 
tion, and,  even  if  there  had  been  no  motion  to  dismiss,  there^ 
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would  have  been  no  waiver.  Thatcher  v.  PoivelU  6  Wheat. 
119  ;  Shriver's  Lessee  v.  Lynn^  2  How.  43  ;  Folger  v.  Cohim- 
bianlns.  Co.,  99  Mass.  2G7  ;  Waisonv,  Bodell,  14  M.  &  W. 
57  ;  In  re  College  Street,  11  R.  I.  472  ;  Davis  v.  Davis,  36 
Ind.  160. 

Petition  overruled. 


»•♦ 


No.  9434. 

Rusk,  Adm'r,  v.  Gray  et  al.  ^  ^" 


Decedents'  Estates. — Appeals  by  Executors  and  Administrators. — The 
provisions  of  sections  189  and  190  of  "An  act  providing  for  the  settle- 
ment of  decedents*  estates,''  etc.,  2  K.  S.  187C,p.  557,  have  no  application 
to,  and  do  not  govern,  appeals  in  suits  not  prosecuted  under  that  act^ 
and  which  are  expressly  authorized  by  sections  4  and  21  of  the  code. 

From  the  Montgomery  Circuit  Court. 

T.  H.  Ristine,  B.  T.  Ristine,  P.  S.  Kennedy  and  W.  T. 
Brush,  for  appellant. 

A,  D,  Tliomas  and  H.  M.  Billings,  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  as  plain- 
tiff, on  a  promissory  note  for  $400,  alleged  to  have  been  exe- 
cuted by  Sanford  P.  Gray,  William  Rider  and  Ben.  T.  R, 
Gray,  by  their  partnership  name  of  Gray,  Rider  &  Co., 
and  paya))le  to  the  appellant's  intestate,  Elijah  Hall,  in  his 
lifetime.  The  appellant  recovered  a  judgment  by  default, 
for  the  balance  due  on  the  note,  against  thcL  said  Sanford  P. 
and  Ben.  T.  R.  Gray.  The  appellee  William  Rider  appeared 
and  answered,  and,  as  to  him,  the  issues  joined  were  tried 
by  a  jury,  and  a  verdict  was  returned  for  him.  Upon  this 
verdict  the  court  i*endered  judgment  that  the  appellant  take 
nothing  by  his  suit,  as  against  the  said  William  Rider,  and 
that  he  recover  of  the  appellant  his  costs  in  this  action  ex- 
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pended,  to  be  levied,  etc. ;  and  from  this  latter  judgment 
the  appellant  now  prosecutes  this  appeal. 

The  appellee  has  filed  in  this  court  a  written  motion,  in 
substance,  as  follows : 

**The  said  appellee  William  Rider  moves  the  said  court 
to  dismiss  the  appeal  in  said  cause,  for  the  reason  that  said 
appeal  was  not  taken  within  thirty  days  after  the  decision 
was  made  in  said  cause,  as  required  by  sections  189  and  190 
of  ^An  act  providing  for  the  settlement  of  decedents'  estates,' 
etc.,  approved  June  17th,  1852." 

We  are  of  the  opinion  that  this  motion  ought  to  be,  and 
must  be,  overruled,  for  the  reason  that  sections  189  and  190 
of  the  decedents'  estates  act,  mentioned  in  the  motion,  are 
not  applicable  to  such  cases  as  the  one  at  bar.  Those  sec- 
tions apply,  and  were  intended  to  be  applied,  only  to  such 
suits  or  proceedings  as  were  manifestly  had  and  held  under 
and  pursuant  to  the  provisions  of  the  act  for  the  settlement 
of  decedents'  estates,  and  were  not  authorized  by  any  other 
statute.  Such  suits  as  the  one  we  are  now  considering  are 
expressly  authorized  by  sections  4  and  21  of  the  code,  and 
are  not  prosecuted  under  or  governed  by  the  provisions  of 
the  statute  for  the  settlement  of  decedents'  estates.  Appeals 
in  such  suits  are  r^ulatcd  by  and  must  conform  to  the  pro- 
visions of  the  code  on  the  subject  of  appeals.  This  view  of 
the  question  is  strongly  supported,  as  it  seems  to  us,  by  sec- 
tion 567  of  the  code,  wherein  provision  is  made  that  "Ex- 
ecutors, administrators  and  guardians  may  have  an  appeal 
and  stay  of  proceedings  in  the  court  below,without  giving  an 
appeal  bond."    2  R.  S.  1876,  p.  244. 

Final  judgment  was  rendered  by  the  trial  court,  in  this 
case,  in  favor  of  the  appellee  William  Rider,  and  against 
the  appellant,  on  the  26th  day  of  May,  1880,  and  this  ap- 
peal therefrom  was  perfected,  by  the  filing  of  a  transcript 
of  the  record  thereof  in  the  office  of  the  clerk  of  this  court, 
on  the  11th  day  of  May,  1881,  within  one  year  from  the  ren- 
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dition  of  said  judgment,  in  conformity  with  the  provisions 
of  section  561  of  the  code,  as  amended  by  section  2  of  the 
act  of  March  14th,  1877.  Acts  1877,  Spec.  Sess.,  p.  59. 
This  was  sufficient.  This  conclusion  is  not  in  conflict,  but 
in  perfect  harmony,  with  the  decisions  of  this  court  in  Sew- 
ard  V.  Clarke  67  Ind.  289,  and  in  Bell  v.  Moussety  71  Ind. 
347,  for  the  cases  cited  were  each  commenced  and  prosecuted 
under,  and  were  each  governed  by,  the  provisions  of  the  act 
in  regard  to  the  settlement  of  decedents'  estates. 

The  motion  to  dismiss  this  appeal  is,  therefore,  overruled, 
at  the  costs  of  the  appellee  William  Rider. 


^•^ 


No.  7678. 

Johnson  v,  Wiley. 

Supreme  Court.— Bi72  of  Exceptions.— Omission  of  Tart  of  Evidence.—       |i%  4ij 
Where  a  bill  of  exceptions  aflarmatively  shows  that  it  does  not  contain         ^4  233; 
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all  the  evidence,  this  court  will  not  consider  any  question  which  requires       |  ^^  2A'i 
for  its  full  understanding  and  correct  decision  an  examination  of  the       l^^*^  ^\ 
entire  evidence  given  on  the  trial,  even  though  it  contain  the  statement 
that  <Hhis  w^as  aU  the  evidence  given  upon  the  trial  of  the  cause.** 

Same.— JVacrtce.— It  is  always  necessary  for  one  who  complains  of  the 
ruling  of  a  trial  court,  to  bring  to  the  appellate  court  a  record  fully 
and  clearly  showing  that  there  was  error  in  the  proceedings  or  judg« 
ment  appealed  from ;  but  where  the  questions  presented  may  be  deter- 
mined as  weU  without  the  entire  evidence  as  with  it,  this  coiut  will 
consider  and  decide  them,  although  all  the  evidence  is  not  in  the  record. 

Same. — In  order  to  present  a  question  upon  the  exclusion  of  testimony, 
where  the  evidence  is  not  all  contained  in  the  bill  of  exceptions,  it  must 
afSrmatively  appear  that  the  omitted  evidence  does  not  directly  bear 
upon  or  affect  the  ruling  excluding  the  testimony. 

Evidence. — Cros8-Examin<ition. — The  cross-examination  must  be  con- 
lined  to  the  subject-matter  of  the  original  examination. 

Same. — WifTiess, — Impeachment. — Collateral  Matter. — A  collateral  matter 
can  not  be  inquired  into  for  the  purpose  of  impeaching  a  witness. 
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Sau-e.— Motives,— Contradictory  Statements  Concerning.— It  is  proper  to 
show  the  motives  or  feelings  of  a  witness,  and  it  is  competent,  for  the 
purpose  of  impeachment,  to  prove  that  he  has,  at  a  specified  time  and 
place,  made  statements  showing  that  his  impartiality  is  affected  by 
motives  arising  from  friendship,  affection,  fear  or  interest. 

From  the  Ohio  Circuit  Court. 

A.  C.  Downey  and  H.  S,  Downey,  for  appellant. 
O.  -B.  Liddell  and  J.  S,  Jelley,  for  appellee. 

Elliott,  J. — ^The  questions  discussed  in  appellant's  brief 
all  arise  upon  the  ruling  denying  his  motion  for  a  new  trial. 

It  is  strenuously  insisted  by  appellee's  counsel  that  the  evi- 
dence is  not  all  in  the  record,  and  that,  therefore,  none  of 
the  questions  discussed  are  properlj^  presented.  The  position 
of  appellee,  that,  where  the  bill  of  exceptions  affirmatively 
shows  that  all  of  the  evidence  is  not  incorporated,  this  court 
will  not  pass  upon  any  question  which  requires  for  its  full 
understanding  and  correct  decision  an  examination  of  the 
entire  evidence  given  upon  the  trial,  is  undoubtedly  correct. 
This  is  so  although  the  bill  contains  the  usual  statement  that 
*'this  was  all  the  evidence  given  upon  the  trial  of  the  cause." 
Powers  V.  Evans,  72  Ind.  23  ;  Morrow  v.  The  State,  48  Ind. 
432  ;  Miles  v.  Buchanan,  36  Ind.  490  ;  Ward  v.  Bateman,  34 
XnA.  110  ;  Tfie  State,  ex  rel,  v.  Swarts,  9  Ind.  221 .  The  rec- 
ord sustains  the  statement  of  counsel  that  the  bill  of  excep- 
tions does  not  contain  all  the  evidence.  In  this  condition  of 
the  record,  we  can  not,  under  the  settled  rules  of  practice 
stated,  consider  any  question  which  requires  an  examinatioa 
of  the  entire  evidence  given  in  the  cause. 

There  are  questions  arising  upon  a  ruling  denying  a  motion 
for  a  new  trial  which  may  be  as  well  and  fully  considered 
without  the  entire  evidence  as  with  it.  In  such  a  case,  the 
questions  will  receive  consideration,  although  the  bill  of  ex- 
ceptions neither  contains,  nor  professes  to  contain,  all  the 
evidence  adduced  upon  the  trial.  The  rule  upon  this  subject 
is  this :  Where  the  questions  may  be  determined  as  well  with- 
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out  the  entire  evidence  as  Avith  it,  this  court  will  consider  and 
decide  them,  although  all  the  evidence  is  not  in  the  record. 
The  Estate  of  Wells  v.  WellSy  71  Ind.  509.  There  are,  of 
course,  very  many  cases  in  which  the  questions  arising  upon  a 
ruling  denying  a  new  trial  can  not  be  either  intelligently  un- 
derstood or  properly  decided  without  an  examination  of  all 
the  evidence,  and  in  such  cases  all  must  be  incorporated  in 
the  record.  It  is  always  necessary  for  one  who  complains  of 
the  ruling  of  a  trial  court  to  bring  to  the  appellate  court  such 
a  record  as  fully  and  clearly  shows  that  there  was'  an  en*or 
in  the  proceedings  or  judgment  appealed  from. 

It  is  very  clear  that,  with  two  exceptions,  all  the  questions 
discussed  by  counsel  in  the  present  case  require  for  their 
intelligent  understanding  and  just  consideration  a  full  knowl- 
edge of  all  the  evidence  given  in  the  cause,  and  this  knowl- 
edge the  record  does  not  supply.  To  the  two  questions 
which  can  be  fairly  understood  without  the  entire  evidence, 
we  shall  confine  our  discussion.  While  we  are  clear  that 
there  are  not  more  than  two  questions  properly  before  us,  we 
are  not  so  clear  that  the  record  does  present  more  than  one. 
The  first  of  these  questions  arises  upon  the  i*uling  excluding 
testimony  offered  by  the  appellant.  The  appellee  argues 
that  we  can  not,  without  all  the  evidence  before  us,  consider 
the  question  whether  testimony  was  or  was  not  erroneously 
excluded.  The  broad  proposition  is  made  that  it  is,  in  all 
cases,  improper  to  consider  the  correctness  of  a  ruling  ex- 
cluding evidence,  unless  the  entire  body  of  the  evidence  is 
fully  and  proj^erly  in  the  record.  This  proposition  declares 
an  erroneous  doctrine.  There  are  cases  where  the  appellate 
court  may  rightfully  review  a  ruling  excluding  testimony, 
without  having  all  the  evidence  before  it.  That  this  is  .so,  a 
few  familiar  illustrations  will  fully  prove.  Take,  for  illus- 
tration, an  action  upon  a  promissory  note,  where  the  sole 
defence  was  payment;  would  it  need  all  the  evidence  ta 
properly  apprise  the  appellate  court  that  the  trial  court  eiTed 
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in  rejecting  evidence  of  the  payment  of  money  to  the  plain- 
tiff? Or,  again,  suppose  the  action  to  be  upon  an  account 
for  goods  sold  and  delivered,  the  defence  to  be  a  set-off 
founded  upon  a  promissory  note  executed  by  the  plaintiff, 
and  the  only  reply  an  unverified  general  denial ;  would  it  re- 
quire all  the  evidence  to  make  it  appear  upon  appeal  that 
the  trial  court  did  wrong  in  refusing  to  permit  the  note  to 
be  read  in  evidence?  It  is,  however,  unnecessary  to  multi- 
ply illustrations ;  it  is  obvious  that  there  are  many  cases 
where  it  would  be  wholly  useless  to  set  forth  the  entire  evi- 
dence ;  for  all  that  is  needed  to  fully  inform  the  court  of 
the  character  of  the  ruling  is  the  record  of  the  issues  and 
the  statement  of  the  evidence  offered,  and  a  description  of 
the  time  and  manner  in  which  the  offer  was  made.  It  is  not 
every  case  in  which  the  appellate  court  can  determine,  with- 
out the  entire  evidence  being  in  the  record,  whether  there 
was  or  was  not  error  in  excluding  evidence.  Whether  such 
a  question  can  be  properly  considered  and  determined,  in 
the  absence  of  any  part  of  the  evidence,  must  be  decided 
upon  the  record  in  the  particular  case.  If  the  record  is  in 
such  a  condition  as  to  fully  and  fairly  show  that  an  error 
was  committed,  then  that  question  may  be  deemed  to  be 
properly  presented,  although  some  parts  of  the  evidence  be 
omitted  from  the  record,  provided  it  also  affirmatively  ap- 
pears that  the  omitted  evidence  does  not  directly  bear  upon 
or  affect  the  ruling  excluding  the  proffered  evidence. 

In  the  case  we  are  now  considering,  it  does  affirmatively 
appear  that  the  omitted  evidence  does  not  at  all  affect  the 
question  whether  there  was  or  was  not  error  in  excluding 
the  evidence  offered  by  the  appellant.  The  bill,  as  we  have 
seen,  affirmatively  recites  that  it  contains  all  the  evidence, 
but  also  shows  that  this  recital  is  not  corredt.  The  character 
of  the  omitted  evidence  is  very  clearly  shown,  and  we  can 
ascertain  from  a  bare  inspection  of  the  record  that  nothing 
is  omitted  which  in  any  wise  affects  the  question  arising  upon 
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the  ruling  excluding  the  offered  evidence.  The  condition  of 
the  i-ecord  is,  in  short,  such  as  to  fully  show  that  the  omit- 
ted evidence  is  not  at  all  essential  to  a  full  and  intelliocent 
consideration  of  the  question  argued. 

Appellee  had  called  and  examined  a  witness,  and  the  ajv 
pellant,  upon  cross-examination,  propounded  an  interroga- 
tory as  to  what  conversation  had  occurred  at  a  time  and 
place  named  in  his  examination-in-chief,  and  the  court  re- 
fused  to  permit  the  question  to  be  answered.  The  appellee 
had  not  asked  the  witness  any  question  concerning  the  con- 
versation called  for  by  appellant's  cross-examination,  and 
the  witness  had  not  stated  it.  The  appellant  had  no  rights 
therefore,  to  elicit  that  conversation  upon  cross-examination^ 
for  it  was  not  a  matter  1^*ought  out  upon  the  examination- 
in-chief .  It  is  well  settled  that  a  cross-examination  must  be 
confined  to  the  subject-matter  of  the  original  examination* 
The  question  we  are  now  speaking  of  is  presented  in  two  in- 
stances by  the  appellant,  but  there  is  no  reason  for  a  sepa- 
rate consideration,  for  the  principle  governing  both  is  the 
same.  The  court  refused  to  permit  the  appellant  to  ask 
questions  for  the  purpose,  as  was  claimed,  of  laying  the 
foundation  for  an  impeachment.  The  question  which  the 
appellant  stated  was,  *'Did  not  Fletcher  Pate  say  to  you  that 
you  had  better  accept  the  will ,  and  did  you  not  reply  that 
the  Wileys  had  threatened  that,  if  you  did  not  come  here 
and  testify,  they  would  bring  a  suit  on  the  note?"  Time, 
place  and  person  were  properly  designated  in  other  inter- 
rogatories, and  from  the  testimony  previously  given  it  very 
plainly  appeared  that  the  note  referred  to  was  that  of  the 
witness'  husband. 

The  question  for  our  decision  is,  whether  the  subject-mat- 
ter of  the  interrogatory  is  collateral  to  the  issues  in  the  case ; 
for  if  it  is,  then,  under  the  very  old  and  very  familiar  rule, 
that  a  collateral  matter  can  not  be  inquired  into  for  the  pur- 
pose of  impeaching  a  witness,  the  court  did  right  in  refusing* 
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to  allow  the  interrogatory  to  be  asked.  It  is  well  settled 
that  it  is  proper  to  propound,  upon  cross-examination,  inter- 
rosratories  tendinor  to  ascertain  the  motives  or  influences 
which  operate  up(m  the  mind  of  the  witness.  It  is,  indeed, 
one  of  the  chief  offices  of  a  cross-examination  to  asceitaia 
the  bias  or  prejudice  of  a  witness,  whether  arising  from  af- 
fection, hatred  or  self-interest. 

In  the  present  case,  the  credibility  of  the  witness  might 
have  been  affected  bj^  an  admission  that  she  was  testifying 
under  the  influence  of  fear,  produced  by  threats  to  involve 
her  husband  iu  litigation.  One  testifying  under  the  influ- 
ence of  fear,  or  acting  under  the  influence  of  a  desire  to 
shield  a  near  relative  from  pecuniary  loss,  is  not  so  likely 
to  impartially  and  coiTectly  state  Jacts  as  the  witness  who 
goes  upon  the  stand  uninfluenced  by  any  such  motives,  and 
whose  only  desire  is  to  state  fully  the  facts  as  he  knows  or 
believes  them  to  exist.  It  is  not,  of  course,  for  the  trial 
court  to  decide  to  what  extent  such  motives  may  influence 
the  witness,  nor  to  what  extent,  if  at  all,  they  may  be  deemed 
to  affect  the  witness'  credibility ;  those  questions  are  ex- 
clusively for  the  jury.  There  is  some  conflict  upon  the 
question  whether  an  impeachment  by  proof  of  previous  con- 
tradictory statements  can  be  founded  upon  matters  relating 
to  the  motives  or  feelings  of  a  witness.  The  earlier  English 
cases  held  that  such  matters  were  not  collateral,  and  that  it 
was  proper  to  impeach  the  witness  by  evidence  of  previous 
contradictory  statements,  but  many  of  the  later  cases  de- 
clare a  different  doctrine.  An  English  author,  commenting 
upon  these  cases,  says :  '*Such  being  the  conflict  of  author- 
ities, it  is  no  easy  matter  to  apply  the  rule  with  precision 
to  any  new  combination  of  facts ;  but  probably  a  sensible 
lawyer,  who  was  really  anxious  to  promote  the  interests  of 
truth  and  justice,  would  on  most  occasions  feel  inclined  to 
follow  the  former,  rather  than  the  latter,  class  of  cases.  In- 
deed  this  view  of  iJie  law  is  strongly  confirmed  by  a  case 
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in  the  Exchequer,  where  the  learned  barons  intimated  a  tol- 
erably decisive  opinion,  that  a  witness  might  be  asked  any 
questions  tending  to  impeach  his  impartiality^  and  that  his 
answers  might  bo  contradicted  by  other  witnesses."  Taylor's 
Evidence,  sec.  1298.  Our  leading  American  text-writers 
approve  and  declare  the  doctrine  sanctioned  by  the  English 
author  quoted.  1  Greenleaf  Evidence,  sec.  450 ;  Wharton 
Evidence,  sees.  408,  5G1. 

The  general  principle  here  involved  received  the  approval 
^f  this  court  in  the  case  of  Scott  v.  The  State^  64  Ind. 
400,  in  which  it  was  held  that  where  a  witness  on  cross- 
examination  denies  having  made  a  statement  indicating  hos- 
tility to  the  cross-examining  party,  he  may  be  contradicted. 
It  can  make  no  difference  whether  the  motives  arise  from 
hatred,  interest  or  affection,  the  principle  is  the  same.  If 
it  be  proper  to  contradict  a  witness,  by  proving  that  state- 
ments have  been  made  indicating  hostility  and  enmity,  it 
surely  must  be  competent  to  prove  statements  showing  that 
the  impartiality  of  the  witness  is  affected  by  motives  arising 
from  friendship,  affection,  fear  or  interest.  The  character 
of  the  motive  can  make  no  difference  in  the  application  of 
the  legal  principle  which  permits  motives  to  be  made  the 
subject  of  inquiry.  Evidence  showing  the  motives  of  a  wit- 
ness can  not  be  deemed  to  be  collateral  in  such  a  sense  as 
to  require  a  denial  of  the  right  to  impeach  by  evidence  of 
previous  contradictory  statements. 

The  only  other  question  properly  in  the  record  gi'ows  out 
of  the  refusal  of  the  court  to  submit  to  the  jury  an  inter- 
rogatory propounded  by  the  appellant;  but,  as  the  judg- 
ment must  be  reversed  because  of  the  error  in  excluding 
evidence,  it  is  unnecessary  to  consider  the  questions  arising 
upon  this  ruling. 

Judgment  reversed,  at  costs  of  appellee. 
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No  7293. 

Ensley  v.  McCorkle,  Sheriff,  et  al,. 

Replevin  BxiL.-JS'n^ry  of.—Affidavit.'-Confession  of  JudgmeiU.-^^i^WQji 
385,  2  R.  JS,  1876,  p.  190,  in  relation  to  the  confession  of  judgment,  does 
not  require  any  affidavit  in  connection  with  the  conti-act  and  entiy  of 
replevin  baiL  Such  bail  undertakes  for  the  payment  of  the  debt  of  aih 
other,  which  is  already  in  judgment,  excluding  Inquiry  concerning  ite 
validity  or  the  amount  due  thereon. 

Same.— ^i^stofion  of,  by  CZerA:.— Where  the  entry  of  replevin  bail  on  a 
judgment  rendered  in  the  circuit  court  was  not  formally  approved  or 
attested  by  the  clerk  thereof,  such  entry  is  not,  for  that  reason,  invalid 
or  of  less  legal  effect  than  if  there  had  been  such  formal  approval. 

^AM^.— Presumption,— iitatute  Consirwed.— Section  421,  2  R.  S.  1876,  p. 
202,  does  not  in  terms  require  an  attestation  or  formal  approval  by  the 
clerk  of  the  entiy  of  the  recognizance  of  replevin  bail;  and,  in  the 
absence  of  an  unequivocal  showing  that  the  entry  was  made  without 
his  knowledge  and  approval,  the  existence  of  the  entiy  upon  the  judg- 
ment docket  of  the  court  is  sufficient  proof  of  his  approvaL 

Same.— i^orec/osiire.—  Execution  Against  Replevin  Bail,  where  there  is  no 
Personal  Judgment,— Clerk  may  Isstie,— Where  a  judgment  of  foreclosure 
is  rendered  without  any  personal  judgment,  and  an  entiy  of  reple>in 
bail  is  written  and  signed  immediately  following  the  decree,  the  clerk 
may,  after  the  sale  of  the  mortgaged  premises,  issue  an  execution 
against  the  property  of  the  replevin  bail  for  any  balance  remaining  un- 
satisfied of  such  decree,  without  any  oi*der  of  the  court  therefor. 

From  the  Shelby  Circuit  Court. 

A.  Blair,  E.  P.  Ferris  and  W.  W.  Spencer^  for  appellant* 
J5.  F,  Love  and  H.  C.  Morrison^  for  appellees. 

Woods,  J. — Complaint  for  injunction.  Judgment  on  de- 
murrer to  the  complaint,  for  the  appellees.  The  facts  on 
which  the  injunction  was  prayed  are  substantially  the  fol- 
lowing: The  appellee  Nancy  Chandler,  on  the  14th  day 
of  November,  1876,  obtained  in  the  court  below  a  decree 
for  the  foreclosure  of  a  mortgage  on  real  estate,  against 
Robert  and  Lydia  E.  Titus.  Robert  Titus  had  purchased 
subject  to  the  mortgage,  but  had  not  assumed  the  payment 
of  the  debt.  There  was,  therefore,  no  personal  judgment 
rendered  in  connection  with  the  decree.     Upon  the  order 
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book,  immediately  below  the  entiy  of  the  decree,  the  appel- 
lant had  made  and  signed  the  following : 

•*I,  William  S.  Ensley,  acknowledge  myself  replevin  bail 
for  the  payment  of  the  sum  of  eight  hundred  and  seventy- 
eight  dollars  and  twenty-five  cents,  the  amount  mentioned 
in  the  foregoing  decree,  together  with  accruing  interest  and 
all  costs  thereon,  on  or  before  the  expiration  of  the  time  al- 
lowed by  law  for  the  stay  of  execution  on  the  same. 

^'Witness  my  hand  and  seal,  this  18th  of  December, 
1876.  Wm.  S.  Exsley.    [l.  s.]" 

On  the  28th  day  of  May,  1877,  by  order  of  the  plaintiff 
therein,  a  duly  certified  copy  of  said  decree  and  contract  of 
replevin  bail  was  issued  by  the  clerk  to  the  sheriff,  the  ap- 
pellee McCorkle,  who,  by  virtue  thereof,  made  due  sale  of 
the  mortgaged  premises  to  the  appellant  for  the  sum  of  one 
hundred  dollars,  which  was  applied  in  payment  of  the  costs, 
and  in  part  payment  of  the  amount  due  upon  the  writ. 
Thereafter,  on  the  8th  day  of  December,  1877,  presumably 
upon  request  of  the  plaintiff  in  said  decree,  as  there  is  no 
averment  to  the  contmry,  the  clerk  issued  to  said  sheriff  & 
second  writ,  running  in  the  name  of  the  State  and  addressed 
to  the  sheriff  of  the  county,. reciting  the  recovery  and  entry 
of  said  decree  and  contract  of  replevin  bail,  and  setting  the 
same  out  by  copy,  and  reciting  the  issue  of  a  copy  thereof 
to  the  sheriff  and  his  return  thereon,  setting  them  out  hy 
copies  also,  and  concluding  as  follows,  to  wit :  **And  whereas 
the^e  remains  unpaid  upon  said  judginent  and  order  of  de- 
cree and  interest  the  sum  of  $874.68,  after  the  proceeds  of 
said  sale  of  lands  were  so  offered  (applied?),  all  of  which  is 
shown  by  the  sheriff's  return  now  on  file  in  this  office,  vouj 
are  therefore  commanded  to  levy  upon  and  sell  any  property 
of  the*said  William  S.  Ensley,  the  replevin  bail,  subject  ta 
execution,  in  your  county,  to  satisfy  the  said  unpaid  part 
of  said  decree  above  stated,  a  copy  of  which  decree  is  hereia 
Vol.  74.— 16 
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above  set  forth,  and  return  this  writ  within  180  days  from 
the  date  of  the  same,  with  your  doings  thereon.  In  witness 
whereof,  I,  Bellamy  S.  Sutton,  clerk  of  said  court,  hereunto 
affix  the  seal  thereof  and  subscribe  my  name,  at  Shelby  ville, 
this  the  8th  day  of  December,  A.  D.  1877.  Bellamy  S.  Sut- 
ton, Clerk."  By  virtue  of  this  writ,  the  sheriff  had  seized, 
and  was  about  to  sell,  certain  personal  property  of  the  ap- 
pellant, who  brought  suit  to  enjoiYi  the  sale. 

Besides  the  facts  recited,  the  complaint  contains  an  aver- 
ment ''that  no  affidavit  of  any  kind  was  affixed  by  the  plaiu- 
tifF  to  said  entry"  of  replevin  bail,  "and  that  the  same  was 
liever  approved  by  the  clerk  of  the  Shelby  Circuit  Court, 
nor  attested  by  him."  No  affidavit  was  necessary.  It  is  true 
that  the  code,  section  385,  provides  that  ''Whenever  a  con- 
fession of  judgment  is  made  by  power  of  attorney  or  other- 
wise, the  party  confessing  shall  at  the  time  he  executes  such 
power  of  attorney,  or  confesses  judgment,  make  affidavit  that 
the  debt  is  just  and  owing,  and  that  such  confession  is  not 
made  for  the  purpose  of  defrauding  his  creditors  ;"  and,  by 
section  427,  "Every  recognizance  of  bail,  taken  as  above  pro- 
vided, shall  have  the  effect  of  a  judgment  confessed,  from 
the  date  thereof,  against  the  person  "^and  property  of  the 
bail  "  We  are  not,  however,  of  the  opinion  that  any  affidavit 
is  required  in  connection  with  the  contract  and  entry  of  re- 
plevin bail.  The  .affidavit  is  required,  if  at  all,  of  the  one 
<;onfessing  the  judgment,  and  is  manifestly  inappropriate  to 
the  case  of  one  who  signs  as  replevin  bail.  He  owes  no  debt, 
and  undertakes  simply  for  the  payment  of  the  debt  of  an- 
other, which  is  already  in  judgment,  excluding  inquiry  con- 
cerning its  validity  or  the  amount  due  thereon.  We  do  not 
interpret  the  complaint  as  meaning  that  the  clerk  did  not 
approve  or  accept  the  bail,  but  simply  that  the  entry  thereof 
was  not  formally  approved  or  attested  by  him,  and  we  are 
not  of  the  opinion  that,  for  this  reason,  the  ebiry  is  ibvalid, 
or  of  less  legal  effect  than  if  there  had  been  suoh  formal  ap- 
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prnval.  The  question  is,  in  all  essential  respects,  the  same 
as  was  decided  in  Millei*  v.  McAllister^  59  Ind.  491,  wherein, 
oyervxAxiig  Hougland  v.  The  State^  ex  rel.j  43  Ind.  537,  and 
Fentinss  v.  Hie  IState^  ex  rel.y  44  Ind.  271,  it  was  held  that 
the  absence  of  an  attestation  by  a  justice  of  the  peace,  from 
an  entry  of  replevin  bail  on  a  judgment  rendered  by  such 
justice,  did  not  invalidate  the  entry.  The  reasoning  of  that 
case,  based  as  it  was  on  the  language  of  the  law  authorizing 
the  taking  of  replevin  bail  by  justices  of  the  peace,  is  equally 
applicable  to  the  law  and  facts  of  this  case. 

The  provision  of  the  code  on  the  subject  is  as  follows : 
**Sec.  421.  The  bail,  for  stay  of  execution,  may  be  taken 
and  approved  by  the  clerk,  and  the  recognizance  entered  of 
record,  at  any  time  before  the  term  of  stay  of  execution  ex- 
pires. The  undertaking  in  the  recognizance  shall  be  for  the 
payment  of  the  judgment,  interest,  and  costs  that  may  accrue 
at  or  before  the  expiration  of  the  term  of  the  stay  of  execu- 
tion. The  recognizance  shall  be^vritten  immediately  follow- 
ing the  entry  of  the  judgment,  and  signed  by  the  bail." 

There  is,  it  will  be  observed,  no  explicit  requirement  of 
an  attestation  or  formal  approval  by  the  clerk,  and,  in  the 
absence  of  an  unequivocal  showing  that  the  entry  was  made 
without  his  knowledge  and  approval,  the  existence  of  the 
entry  upon  the  docket,  which  is  in  the  exclusive  control  of 
the  clerk,  is  sufficient  proof  of  his  approval.  If  it  got  there 
surreptitiously  and  without  his  consent,  he  would  doubtless 
have  been  justified  in  erasing  the  entry,  or  at  least  in  noting 
his  disapproval. 

This  brings  us  to  the  main  question  in  the  case,  which  is 
stated  by  counsel  for  appellant  as  follows :  ''A  judgment  of 
foreclosure  is  rendered  without  a  personal  judgment;  an 
entry  of  replevin  bail  is  written  and  signed,  immediately 
following  the  order  of  sale,  but  not  approved  or  attested  by 
the  clerk.  The  order  of  sale  is  issued,  and  the  land  is  sold, 
but  not  for  enough  to  satisfy  the  decree.     Now  what  are  the 
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rights  and  liabilities  of  the  parties?*'  Stated  more  sue* 
cinctly,  and  at  the  same  time  more  accurately,  the  question 
is  whether  the  last  writ  issued  in  this  case  was  a  yalid  exe- 
cution against  the  property  of  the  appellant. 

It  is  contended  that  the  clerk  had  no  power  to  issue  an 
execution  against  the  property  of  the  appellant ;  that  there- 
being  no  personal  judgment  on  which  an  execution  could 
issue  against  either  defendant  to  the  decree  of  foreclosure » 
there  can  be  no  execution  against  the  replevin  bail,  unless 
an  order  of  the  court  be  obtained  therefor,  upon  proper  ap- 
plication and  notice  ;  that  the  awarding  of  an  execution,  in 
the  absence  of  statutory  power,  is  a  judicial  act,  and  not  sl 
ministerial  one ;  and  that  no  such  power,  in  cases  like  this, 
is  given  the  clerk  by  law,  the  statute  contemplating  only  a 
joint  execution  against  the  principal  and  replevin  bail.  In 
support  of  these  propositions,  counsel  cite :  Code,  sec.  428 ; 
Shelton  v.  Ward^  51  Ind.  46 ;  Hutchina  v.  Hanna^  8  Ind. 
533 ;  The  Vincennes  National  Bank  v.  CocJcrum^  64  Ind. 
229 ;  Freeman  Executions,  sec.  23 ;  Herman  Executions^ 
sec.  221 ;  Johnson  v.  BaUy  1  Yerg.  291 ;  Daley  v.  Perry ^ 
9  Yerg.  442.  We  have  come  to  a  different  conclusion,  and 
think  the  execution  as  issued  was  lawful,  and  constituted 
sufficient  warrant  for  the  seizure  and  sale  of  the  appellant*a 
goods .\  The  statute  authorizes  the  entry  of  replevin  bail, 
**when  judgment  has  been  rendered  against  any  person  for 
the  recovery  of  money  or  sale  of  property."  Sec.  420  of 
the  code.  The  judgment  or  decree  in  this  case  was,  that, 
upon  default  of  payment  of  a  specific  sum  of  money  found 
due  the  plaintiff,  the  mortgaged  premises  be  sold  for  the 
purpose  of  effecting  such  payment.  It  was  clearly  such  a 
judgment  as  admitted  of  bail  for  the  stay  of  execution  or  of 
an  order  of  sale  thereon.  By  his  contract  of  bail,  the  ap- 
pellant became  bound  '*forthe  payment  of  the  judgment^ 
interest  and  costs,"  etc.,  and  by  force  of  section  427  of  the 
code,  supra 9  the  recognizance  of  bail  so  entered  and  signed 
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hy  the  appellant  became  in  effect  '^a  judgment  confessed" 
against  him.  As  to  him,  it  was  a  personal  judgment,  spe- 
cific in  amount,  and  capable  of  being  enforced  as  ordinary 
judgments  are  enforced,  excepting  only  that  the  decree 
against  the  real  estate  must  have  been,  as  it  was,  exhausted 
before  resort  to  the  liability  of  the  appellant. 

Whether,  by  virtue  of  the  original  order  of  sale  and  copy 
•of  the  recognizance,  the  sheriff,  after  selling  and  applying 
the  pi'oceeds  of  the  real  estate,  might  have  proceeded  di- 
rectly against  the  property  of  the  appellant,  may  be  ques- 
tionable, but  we  decide  nothing  on  the  point.    The  law  con- 
cerning executions,  their  form,  contents,  issue,  etc.,  is  found 
.in  article  22  of  the  code.     By  section  405,  any  party,  in 
whose  favor  a  judgment  has  been  rendered,  may  at  any  time 
within  ten  years  after  the  entry  of  the  judgment  proceed  to 
enforce  the  same.     And  applications  for  leave  of  the  court 
-are  required   only  after  the  lapse  of  ten  years,  sec.  406. 
When  a  judgment  requires  the  payment  of  money,  or  deliv- 
-ery  of  real  or  i)ers()nal  property,  the  same  may  be  enforced 
in  those  respects  by  execution ;  where  it  requires  the  per- 
formance of  any  other  act,  a  certified  copy  may  be  served, 
etc.,  sec.  407.     There  maybe  three  kinds  of  execution,  one 
against  the  property  of  the  judgment-debtor,  etc.,  sec.  408. 

''Sec.  411.  The  execution  must  issue  in  the  name  of 
the  State,  and  be  directed  to  the  sheriff  of  the  county,  sealed 
with  the  seal,  and  attested  by  the  clerk  of  the  court.  It 
must  intelligibly  refer  to  the  judgment ;  stating  the  court 
where,  and  the  time  when  rendered,  the  names  of  the  par- 
i;ies,  the  amount,  if  it  be  for  money,  and  the  amount  actually 
due  thereon,  and  shall  require  the  sheriff  substantially  as 
follows :  First.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  satisfy  the  judgment 
^ut  of  the  property  of  the  debtor,  subject  to  execution. 

''Sec.  412.     The  execution  shall  be  returnable  within  one 
liundred  and  eighty  days  from  its  date. 

''Sec-.  428.    At  the  expiration  of  the  stay,  it  shall  be  the 
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duty  of  the  clerk  to  issue  a  joint  execution  against  the  prop- 
erty of  all  the  judgment  debtors  and  replevin  bail ;  but  the* 
sheriff  shall  first  levy  upon  the  property  of  the  judgment  de-^ 
fendantSy  if  sufficient  can  be  found ;  if  not,  he  shall  then, 
without  delay,  levy  the  execution  upon  the  property  of  the 
bail.  But  no  property  of  the  bail  shall  be  sold  while  prop- 
erty of  the  original  judgment  debtor,  subject  to  the  execu- 
tion, can  be  found  in  the  county." 

The  provision  of  the  last  section,  which  requires  that  the- 
property  of  the  principal  debtor  be  exhausted  before  resort- 
ing to  that  of  the  bail,  was  complied  with,  in  the  sale  of  the 
mortgaged  property.     Strictly  speaking,  there  was  no  prin- 
cipal judgment  debtor  in  the  case,  there  being  no  personal 
judgment  against  either  of  the  defendants  in  the  suit ;  and 
the  defendant,  by  becoming  replevin  bail,  became  the  sole 
judgment  debtor  against  whom   an  execution  could  isdue. 
The  provisions  of  this  section  therefore  applied  to  the  case- 
only  so  far  as  to  require  the  sale  of  the  mortgaged  property 
before  taking  execution  against  the  property  of  the  appel- 
lant.    The  execution,  as  issued,  conformed  substantially  to- 
all  the  statutory  requirements.     It  ran  in  the  name  of  the 
State,  was  directed  to  the  sheriff  of  the  county ,  under  a. 
whereas,  reciting  each,  it  referred  to  and  gave  copies  respec- 
tively, of  the  original  decree,  the  entry  of  replevm  bail,  the 
original  order  of  sale  issued  to  the  sheriff,  and  his  return 
thereon ;  it  stated  the  amount  actually  due,  made  the  proper- 
requirement  of  the  sheriff,  was  made  returnable  within  one 
hundred  and  eighty  days  from  issue,  and  was  sealed  with 
the  seal  and  attested  by  the  clerk  of  the  court. 

We  find  no  good  reason,  either  in  the  authonties  cited  or 
in  the  letter  and  spirit  of  the  statute,  for  holding  that  in; 
such  a  case  execution  can  be  had  only  upon  an  order  of  the- 
court ;  and  we  hold  that  the  writ  may  be  lawfully  issued  by 
the  clerk,  as  was  done  in  this  case. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,, 
with  costs. 
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Payments. — Appropriation  of,  by  Creditor. — A  creditor  can  not,  at  his  dis- 
cretion, appropriate  payments  made  by  his  debtor,  after  a  controversy 
has  arisen  concerning  them. 

Same. — Appropriation  of^  by  Court. — ^Payments  thus  made  will  be  applied 
by  the  conrt  according  to  the  recognized  rules  of  law  governing  the  ap- 
plication of  unappropriated  payments.  ^ 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburg^  for  appellants. 

NiBLACK,  J. — The  leading  facts  of  this  case  may  be  stated 
as  follows :  David  S.  Koons  became  treasurer  of  Clark  coun- 
ty on  the  5th  day  of  September,  1871,  and  continued  in  of- 
fice for  two  terms,  his  second  term  ending  on  the  5tK  day  of 
September,  1875.  On  the  22d  day  of  March,  1872,  he  ap- 
pointed Aaron  Applegate  his  deputy  for  Jeflfersonville  town- 
ship, and  took  from  the  said  Applegate  a  bond  in  the  penal 
sum  of  five  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  his  duties  as  such  deputy  and  the  prompt  pay- 
ment over  of  all  moneys  collected  by  him  by  virtue  of  his 
appointment.  This  bond  was  also  signed  by  Davis  F.  Apple- 
gate,  as  surety  for  the  said  Aaron,  and  for  his  accommoda^ 
tion  only.  Aaron  Applegate  continued  to  act  as  deputy  treas- 
urer, under  such  appointment,  during  Koons'  first  term,  col- 
lecting and  paying  over  divers  sums  of  money  from  time  to 
time.  He  was  also  continued  in  the  position  of  deputy  treas- 
urer by  Koons,  during  his  second  term,  until  December, 
1874,  but  under  precisely  what  circumstances  is  not  shown. 
During  the  year  1875,  Koons,  claiming  that  the  said  Aaron 
Applegate  had  not  paid  over  all  the  money  collected  by  him, 
as  deputy  treasurer,  during  his,  the  said  Koons',  first  term, 
commenced  this  action  against  him  and  the  said  Davis  F. 
Applegate,  on  the  bond  given  by  them  as  above  stated.  The 
court  which  tried  the  cause,  without  a  jury,  found  for  the 
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plaintiff,  assessing  his  damages  at  $4,121.92,  and,  over  a 
motion  for  a  new  trial,  gave  judgment  against  the  defend- 
4Uit8  for  that  sum. 

It  is  urged  here  that  the  verdict  was  not  sustained  by  suf- 
ficient evidence,  and  that  the  damages  were  excessive.  We 
liave  no  brief  from  the  appellee,  and  hence  no  argument  in 
.support  of  the  proceedings  below.  From  what  we  have  be- 
fore us,  theife  seems  not  to  have  been  very  much  disagree- 
ment as  to  the  various  sums  of  money  charged  to  have  been 
collected,  or  claimed  to  have  been  paid  over,  by  Aaron  Ap- 
plegate. The  principal  contest  appears  to  have  been  as  to 
the  propej*  appropriation  of  certain  payments  made  by  Ap- 
plegate after  the*commencement  of  this  suit.  The  appellants 
maintain  that  a  creditor  can  not,  at  his  discretion,  appropri- 
ate payments  made  by  his  debtor,  after  a  controversy  has 
arisen  concerning  such  payments,  and  we  think  that  doctrine 
is  sustained  by  the  authorities.  Tlie  United  States  v.  Kirh- 
Patrick,  9  Wheat.  720 ;  Robimon  v.  DoolitUe,  12  Vt.  246 ; 
MiUiken  v.  Tufts,  31  Me.  497  ;  Manyatts  v.  White,  2  Stark. 
91 ;  Fairchild  v.  Holly,  10  Conn.  175. 

Payments  thus  made  will  be  applied  by  the  court  accord- 
ing to  the  recognized  rules  of  law  governing  the  application 
of  unappropriated  payments.  2  Greenleaf  Evidence,  sec. 
529,  et  seq.;  7  Wait's  Actions  and  Defences,  p.  418. 

An  examination  of  the  evidence  leads  us  to  the  conclusion 
that  the  court  at  the  trial  recognized  the  right  of  the  appel- 
lee to  make  application  of  the  payments  made  as  above, 
after  this  action  was  commenced,  and  that,  as  a  resultrfrom 
the  recognition  of  that  right,  the  damages  assessed  were  ex- 
cessive. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

HowK,  J.,  having  been  of  counsel,  was  absent. 
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No.  »537. 

Jones  v.  The  State. 

Crimikal  Law. — Affidavit  and  Information, — Constitutional  Lavo, — Case 
Overruled.— The  act  of  March  29thy  1879,  Acts  1879,  p.  143,  in  i-elation 
to  the  prosecution  of  felonies  b}*^  affidavit  and  infoi-mation,  is  constitu- 
tional and  valid,  and  whatever  is  in  conflict  with  this  conclusion  in 
Seed  V.  The  State^  12  Ind.  641,  is  overruled. 

4SAME. — Jurisdictional  Facts  put  in  issue  by  Plea  of  Not  Guilty . — JSvi' 
denee. — The  jurisdictional  facts  necessary  to  give  the  court  authority 
to  try  felonies  by  affidavit  and  information,  under  said  act  of  March 
29th,  are  put  In  issue  by  a  plea  of  not  guilty,  and  such  facts  must 
be  established  by  competent  and  sufficient  evidence. 

^AME. — ^'Mence  of  Jurisdiction. — ^As  to  the  sufficiency  of  the  evidence  of 
jurisdictional  facts  to  sustain  the  verdict  in  such,  prosecution,  see 
opinion. 

From  the  Knox  Circuit  Court. 

J.  B.  Brown^  for  appellant. 

Z).  P.  Baldwin^  Attorney  General,  and  J.  8.  Longy  Prose- 
cuting Attorney,  for  the  State. 

HowK,  C.  J. — ^This  was  a  prosecution,  by  affidavit  and  in- 
formation, against  the  appellant,  John  Jones,  and  one  Yomig, 
whose  Christian  name  was  alleged  to  be  unknown,  for  the 
crime  of  grand  larceny.  On  arraignment,  the  appellant  and 
«aid  Young  pleaded  to  said  affidavit  and  information,  that 
they  were  not  guilty  as  therein  charged.  The  trial  of  the 
cause  by  a  jury  resulted  in  a  verdict  finding  the  appellant 
and  said  Young  guilty,  as  charged  in  the  information,  and 
affixing  the  punishment  of  each  of  them  at  imprisonment  in 
the  state-prison  for  the  period  of  three  years,  and  a  fine  of 
twenty-five  dollars  each,  and  disfranchisement  and  incapacity 
for  holding  any  office  of  trust  or  profit  for  the  term  of  three 
j^ears.  The  appellant's  motion  for  a  new  trial  having  been 
overruled,  and  his  exception  saved  to  this  ruling,  the  court 
rendered  judgment  against  him,  in  accordance  with  the  ver- 
dict. In  this  court,  errors  have  been  assigned  by  the  ap- 
pellant, as  follows : 
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1.  The  affidavit  and  information  filed  in  said  cause,  upoi| 
which  said  action  is  based,  do  not,  with  sufficient  certainty, 
state  facts  sufficient  to  confer  jurisdiction  upon  the  Knox 
Circuit  Court  to  try  said  cause ; 

2.  Error  committed  by  the  Knox  Circuit  Court,  in  over- 
ruling appellant's  motion  for  a  new  trial ; 

3.  The  court  below  had  no  jurisdiction  to  try  appellant 
upon  the  felony  charged  against  him,  except  upon  present- 
ment by  indictment,  duly  returned  against  him  by  the  grand 
jury  of  the  court  below ; 

4.  The  act  of  March  29th,  1879,  Acts  of  1879,  p.  143, 
upon  which  the  court  below  took  jurisdiction  of  this  case,  is 
unconstitutional,  illegal  and  void  ;  and, 

5.  The  facts  stated  in  the  affidavit  and  information  herein 
do  not  constitute  a  public  offence. 

The  first  question  presented  and  discussed  by  the  appel* 
lant's  counsel,  in  his  able  and  exhaustive  brief  of  this  cause, 
is  the  alleged  unconstitutionality  of  the  act  of  March  29th, 
1879,  Vin  relation  to  prosecutions  of  felonies  by  affidavit 
and  information,  in  certain  cases."  This  question  has  al- 
ready been  carefully  considered  by  this  court,,  and  a  conclu- 
sion has  been  reached  that  the  act  in  question  is  not  in  con- 
flict with  any  of  the  provisions  of  the  constitution  of  this 
State,  and  must  therefore  be  regarded  as  constitutional  and 
valid  law.  Tleaniej/y.  TTie  State^  ante^  p.  99  ;  Stwm  v.  The 
jStaiCy  postf  p.  278.  We  are  content  with  this  conclusion,  ancf 
the  question  may  be  regarded  as  settled,  by  this  court,  in 
favor  of  the  constitutionality  and  validity  of  the  act  under 
consideration.  Whatever  may  have  been  said  in  Heed  v.  T7ie 
State y  12  Ind.  641,  in  conflict  with  this  conclusion,  is  express- 
ly overruled. 

The  affidavit  and  information  against  the  appellant  and 
his  co-defendant,  Young,  charged  the  jurisdictional  facts,  in 
this  case,  as  follows:  ^'That  the  said  John  Jones  and  the 
said  Young,  whose  christian  name  is  unknown,  are  now  ia 
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custody  in  the  county  jail  of  said  county,  on  the  charge  of 
said  felony  as  aforesaid,  and  that  there  is  no  grand  jury 
now  in  session,  in  said  Knox  county."  It  is  very  clear,  we 
think,  that  the  jurisdictional  facts  thus  charged  were  put  in- 
issue  by  the  appellant's  plea  of  not  guilty,  and  that,  on  the 
tMal,  it  devolved  upon  the  State  to  establish  these  alleged 
facts  by  competent  and  sufficient  evidence.  Thus,  in  Cobb 
V.  Tfie  State^  27  Ind.  133,  which  was  a  prosecution  by  in- 
formation for  larceny,  this  court  said :  '*If  the  facts  show- 
ing jurisdiction  must  be  alleged,  they  must  be  proved.  The 
plea  of  not  guilty  put  in  issue  every  material  allegation  in 
the  information.  It  was  the  plain  constitutional  right  of 
the  accused  to  have  that  issue  tried  by  a  jiu'y,  which  is  alsa 
constituted  the  judge  of  the  law,  as  well  as  of  the  facts." 

It  is  very  earnestly  insisted  by  the  appellant's  counsel,  in 
the  case  at  bar,  *'that  the  evidence  entirely  fails  to  prove 
those  jurisdictional  facts"  which  were  necessary  to  give  the 
trial  court  jurisdiction  of  the  case.  The  evidence  adduced 
for  the  purpose  of  establishing  the  jurisdictional  facts  charged 
was,  in  substance,  as  follows : 

Henry  Freund  testified  :  **I  am  deputy  clerk  of  this  court. 
No  grand  jury  is  in  session  at  this  time,  nor  has  there  been  any 
at  the  present  term,  nor  since  the  affidavit,  transcript,  and 
other  papers  in  this  case  were  filed  in  this  court."  Thereup- 
on the  witness  identified  the  affidavit  filed  a^rainst  said  de- 
fendants,  and  transcript  from  the  docket  of  Mayor  Searight 
filed  against  defendants  in  this  court. 

James  E.  Kackley  testified :  *«I  am  the  sheriff  of  Knox 
county.  The  defendants  were  in  my  custody,  in  the  jail  of 
Knox  county,  on  the  8th  day  of  March,  1881.  They  were 
placed  in  my  custody,  in  jail,  on  a  commitment  from  Mayor 
Searight."  (Which  was  thereupon  shown  him  and  identified, 
as  the  one  under  which  they  were  committed. )  * 'Jones  has 
not  been  in  jail  since  the  9th  day  of  March,  1881,  at  which 
time  he  was  bailed  out." 
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The  only  other  evidence  introduced  on  the  trial,  which 
tended  to  prove  that  the  appellant  and  his  co-defendant, 
Young,  were  or  had  been  in  custody  on  a  charge  of  the  par- 
ticular felony  mentioned  in  the  affidavit  and  information, 
was  the  affidavit  and  transcript  from  the  docket  of  Mayor 
Searight,  identified  by  the  deputy  clerk,  and  the  commit- 
ment of  the  defendants,  identified  by  the  sheriff.  There  is 
much  unceitainty  and  room  for  doubt,  as  it  seems  to  us, 
not  only  in  regard  to  this  evidence,  but  also  in  regard  to  the 
•evidence  adduced  upon  the  merits.  A  very  careful  examina- 
tion of  the  evidence,  however,  has  led  us  to  the  conclusion 
that  the  case  is  one  in  which  this  court  can  not,  and  ought 
pot  to,  disturb  the  verdict  of  the  jury,  on  any  of  the  ques- 
tions of  fact  involved  therein.  The  jury  had  facilities  for 
determining  the  credibility  of  witnesses  and  the  truth  of  evi- 
dence, conflicting  as  it  is,  which  we,  as  an  appellate  court, 
can  not  possibly  have  ;  and  their  verdict  having  been  sanc- 
tioned by  the  learned  judge  who  presided  at  the  trial  and 
«aw  and  heard  the  witnesses  testify,  this  court  ought  not  to 
-disturb  such  verdict  merely  on  the  evidence. 

We  find  no  error  in  the  record,  which  would  authorize  a 
Teversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 


»•♦' 
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,166  284  i^LiEN.— ^«c^«a<.— /n/orma«on.— Cownter^Ctofm.— An  information  by  the 
prosecuting  attorney,  under  section  701,  3  R.  S.  1876,  p.  301,  may  !» 
made  the  subject  of  an  original  action  or  of  a  counter-cls^m  by  die 
State,  and  when  it  is  tiled  as  a  counter-claim  under  section  365. 2  R.  S. 
1876,  p.  185,  and  the  original  action  is  dismissed,  the  defendant  slull 
have  the  right  to  proceed  to  a  trial. 
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Qauz.— Intestate  —Entry  without  Information  J\)ttn<l.— Where  an  alien  die» 
intestate,  owning  real  estate,  leaving  no  one  in  possession  and  no  known 
heirs,  the  State  has  title  at  once,  and  may  enter  and  take  possession 
without  information  found ;  otherwise  she  must  fli'st  establish  her  title 
by  information. 

Same. — Taxes  after  Escheat. — After  the  legal  title  to  the  land  of  an  alien 
has  become  vested  in  the  State  by  escheat  on  his  death  without  inherit- 
able blood,  any  assessment  of  taxes  upon  the  land,  or  its  sale  for  delin* 
quent  taxes,  is  void. 

Same. — Limitation  of  Action, — A  counter-claim  filed  by  the  State  within 
two  years  after  the  passage  of  the  act  of  December  2l8t,  1872, 1  R.  S. 
1876,  p.  72,  is  not  barred  by  section  250  thereof. 

Same. — Evidence. — Estoppel  in  Pais, — An  estoppel  in  pais  against  the  State 
from  asserting  her  title  to  escheated  land  is  not  made  out  by  the  assess- 
ment of  taxes  thereon,  its  sale  and  conveyance  for  delinquent  taxes,  and 
the  assessment  and  collection  of  taxes  from  the  purchaser  at  the  tax  sale. 

Same. — Estoppel  by  Deed, — An  auditor's  deed  made  in  consummation  of 
a  sale  for  taxes  can  not  bar  the  assertion  by  the  State  of  any  claim  or 
right  to  the  land  sold. 

Same. — Taxes,— Merger. — Illegal  Sale.— The  State -s  claim  for  taxes  Is 
merged  in  the  ownership  in  fee  acquired  by  escheat,  a  sale  for  such 
taxes  is  illegal,  and  a  purchaser  is  entitled  to  repayment  of  his  bid  and 
all  subsequent  taxes  paid,  and  has  a  remedy  for  lasting  and  valuable 
improvements. 

Same. — Query, — Can  the  State  be  estopped  by  the  conduct  of  public  min* 
isterial  officers? 

From  the  Benton  Circuit  Court. 

It.  D,  Logan^  E.  O^Briertj  I.  Elingensmith  and  J.  S. 
Heidy  for  appellants. 

D.  P.  Baldwin^  Attorney  General,  T.  W.  WooUen  and 
S.  P.  Thompson^  for  appellees. 

Woods,  J. — ^This  action  was  brought  in  the  Newton  Cir- 
cuit Court,  at  the  March  term,  1874,  under  the  provisions 
of  the  act  of  March  10th,  1861, 1 R.  S.  1876,  p.  61,  to  author- 
ize aliens  to  hold,  sell  and  convey  lands  in  this  State.  The 
original  plaintiffs  were  Rudolph  Emisberger  and  others^ 
heirs  at  law  of  Joseph  Emisberger,  an  alien  residing  in  the 
State  of  Indiana,  who  died  intestate,  on  the  10th  day  of 
Januaiy,  1860.  At  the  time  of  his  death  the  plaintiffs 
were  aliens  residing  in  the  republic  of  Switzerland.     The 
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sole  defendant  at  the  commencement  of  the  suit  was  Chris- 
tian F.  Smith.  The  object  of  the  suit  was  to  recover  the 
possession  of  certain  lands  described  by  the  plaintiffs,  who 
claim  as  alien  heirs  of  their  alien  ancestor,  against  the  de- 
fendant, who  claims  remotely  under  a  sale  for  taxes,  and 
whose  title  will  be  noticed  more  particularly  in  the  course  of 
this  opinion.  During  the  proceedings,  before  issue  joined, 
the  State  of  Indiana,  on  the  information  of  her  prosecuting 
attorney,  under  section  761  of  the  code,  was  admitted  a 
party  defendant,  and  filed  a  counter-claim,  setting  up  the 
alienage  of  Joseph  Emisberger,  and  claiming  title  to  the 
lands  by  escheat,  making  the  original  plaintiffs,  and  John  S. 
Eeid  and  Nancy  J.  Keid,  through  whom  Smith  claims  the  land, 
parties  defendants  thereto.  At  this  stage  of  the  proceedings 
the  original  plaintiffs  dismissed  their  complaint.  The  case 
then  stood  as  the  State  of  Indiana,  plaintiff,  against  the 
original  plaintiffs,  and  Reid  and  Reid,  defendants.  They 
answered  the  counter-claim,  separately  and  jointly,  by  a 
general  denial  and  several  special  paragraphs  of  answer. 
A  change  of  venue  was  then  granted  to  the  Benton  Circuit 
Court.  In  the  latter  court  demurrers  for  the  want  of  facts 
were  sustained  to  the  special  paragraphs  of  answer  to  the 
^counter-claim ;  and  a  motion  to  dismiss  the  counter-claim 
was  overruled.  Trial  by  jury ;  verdict  for  plaintiff ;  motion 
for  a  new  trial  overruled  ;  exceptions  ;  appeal. 

The  following  questions  are  discussed  in  this  court : 
1,  First,  in  the  order  of  the  proceedings,  but  not  the 
first  discussed  in  the  brief  of  appellants,  is  the  question  of 
the  dismissal  of  the  original  complaint,  which  it  is  contended 
carried  with  it  the  counter-claim,  and  that  consequently 
there  was  no  case  of  record  before  the  court  to  try.  The 
ground  of  the  argument  is,  that,  even  admitting  the  escheat 
as  claimed,  the  State  could  not  assert  title  until  after  inform 
mation  found  under  section  761  of  the  code.  This  section 
is  as  follows : 
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**  Whenever  any  property  shall  escheat,  or  be  forfeited  to 
the  State  for  its  use,  the  legal  title  shall  be  deemed  to  be  in 
the  State  from  the  time  of  the  escheat  or  forfeiture ;  and  an 
information  may  be  filed  by  the  prosecuting  attorney  in  the 
circuit  court  for  the  recovei^y  of  the  property,  alleging  the 
ground  on  which  the  recovery  is  claimed ;  and  like  proceed- 
ings and  judgment  shall  be  had  as  in  a  civil  action  for  the 
recovery  of  property.'* 

The  appellants,  in  other  words,  contend  that  an  informa- 
tion by  the  prosecuting  attorney,  under  section  761,  can  not 
be  made  the  subject  of  a  counter-claim ;  but  it  is  clear  to 
us  that  such  information  could  be  made  the  subject  of  an 
original  action  in  favor  of  the  State,  and,  as  the  section 
•declares  that  under  such  information  like  proceedings  and 
judgment  may  be  had  as  in  a  civil  action,  it  seems  to  us  to 
follow  that  such  information  may  be  the  subject  of  a  counter- 
claim ;  and,  if  so,  the  dismissal  of  the  original  complaint  did 
not  dismiss  the  counter-claim  ;  indeed,  section  365  expressly 
declares  that  the  defendant  shall  have  the  right  of  proceed- 
ing to  the  trial  of  his  counter-claim,  without  notice,  although 
the  plaintiff  may  have  dismissed  his  action,  or  failed  to 
appear ;  and  the  practice  is  well  settled  accordingly.  Egolf 
V.  Bryant,  63  Ind.  365. 

We  have  thus  far  viewed  this  question  as  if  the  State  had 
no  right  to  the  possession  of  escheated  lands  until  after  in- 
formation found.  We  do  not  admit  this  to  be  the  law,  though 
we  decide  nothing  upon  the  question.  There  seems  to  be  a 
difference,  in  this  respect,  between  cases  where  the  alien  dies 
intestate,  leaving  no  one  in  possession,  and  where  he  makes  a 
devise.  In  the  former  case,  there  are  no  known  heirs,  and 
no  claimant  appearing ;  the  State,  therefore,  has  title  at  once, 
and  may  enter  and  take  possession.  In  the  latter  case,  there 
are  known  devisees  claiming  the  land  ;  the  State,  therefore, 
must  first  establish  her  title  to  the  land  by  information  found 
before  she  is  entitled  to  possession.    In  this  case,  Joseph  Em- 
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isberger  died  intestate,  leaving  no  one  in  possession  of  the 
land.  See  the  following  cases :  £2c2on  v.  i)oe,  6  Blackf.  341 ;. 
I>0€  V.  Lazenby^  1  Ind.  234  ;  Murray  v.  Kelly ^  27  Ind.  42 ;. 
Fuhrer  v.  The  State,  55  Ind.  150 ;  Halstead  v.  The  Boards 
etc.,  56  Ind.  363 ;  Bale  v.  Frisbie,  59  Ind.  530 ;  The  State^ 
ex  rel.,  v.  Meyer,  63  Ind.  33  ;  Fairfax's  Devisee  v.  Hunter* 9 
Lessee,  7  Cranch,  603 ;  Wilbur  v.  Tobey,  16  Pick.  177  ;  White 
V.  WJiite,  2  Met.  Ky.  185  ;  O' Hardin  v.  Den,  Spencer,  31 ; 
Cdgan  v.  McKeon,  4  Zab.  566  ;  Rubeck  v.  Gardner,  7  Watts,. 
455 ;  Farrar  v.  Dean,  24  Mo.  16 ;  C7ran6  v.  Beeder,  21 
Mich.  24. 

2.  The  appellants  insist  that  the  court  erred  in  overruling- 
their  demurrer  to  the  counter-claim  of  the  State.  Neither 
the  demurrer  nor  any  ruling  upon  it  is  in  the  transcript,  nor 
is  the  sufficiency  of  the  counter-claim  put  in  question  by  an 
assignment  of  error.  There  is,  therefore,  nothing  upon  thi» 
point  for  us  to  decide. 

3.  They  also  insist  that  the  court  erred  in  sustaining  the 
several  demurrers  of  the  State  to  their  special  paragraphs  of 
answer.  There  is  nothing  available  in  this  point.  The  gen- 
eral denial  of  all  the  defendants  was  in  to  the  counter- 
claim. The  evidence  in  support  of  the  special  paragraphs 
might  have  been,  and  was,  given  under  the  general  denial. 
No  injury,  therefore,  could  possibly  result  from  sustaining- 
the  demurrers  to  the  special  paragraphs  of  answer  to  the 
counter-claim. 

4.  The  instructions  given  by  the  court  to  the  jury  are 
rather  complained  of  than  discussed  by  the  appellants,  and 
the  instructions  refused  by  the  court  are  claimed  to  be  rights, 
but  are  not  supported  by  any  argument ;  they  are,  indeed, 
scarcely  more  than  mentioned.  We  do  not,  therefore,  feel 
called  upon  to  examine  them  in  detail.  If  this  opinion  is- 
right,  then  the  instructions  given  were  right,  and  the  instruc- 
tions refused,  properly  refused. 

5.  The  only  question  fully  insisted  upon,  which  arisea 
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under  the  motion  for  a  new  trial,  is  the  insufficiency  of  the 
evidence  to  support  the  verdict,  or  rather,  that  the  verdict 
is  contrary  to  the  evidence,  because  it  shows  that  the  appel* 
lants  had  title  in,  and  the  right  of  possession  to,  the  land» 
It  is  not  claimed  that  the  heirs  of  Joseph  Emisberger  have 
any  title  in  the  land  ;  indeed,  it  is  practically  admitted  that 
they  have  abandoned  their  claim  ;  but  it  is  claimed  that  the 
appellants  had,  and  have,  a  better  right  to  the  land  than  the 
State.  Nor  is  it  disputed  that  the  State  proved  her  claim  as 
against  the  heirs  of  Joseph  Emisberger,  who  originally 
brought  the  suit.  This  brings  us  to  the  examination  of  the 
title  alleged  to  be  in  the  appellants,  and  the  evidence  in  its 
support. 

It  is  claimed  that  the  land  was  sold  in  February,  1862,  to 
pay  the  taxes  delinquent  for  the  years  1859,  1860  and  1861, 
to  Nathaniel  West,  and  the  certificates  of  purchase  duly  given 
to  him  by  the  county  auditor ;  that  West,  in  February,  1864, 
assigned  the  certificates  of  purchase  to  John  S.  Reid,  who  upon 
the  certificates  received  the  auditor's  deed  of  conveyance  for 
the  laud  ;  that  John  S.  Reid  conveyed  the  same,  in  1869,  to 
Lafayette  McCuUoch,  in  trust,  for  the  benefit  of  Nancy  J. 
Reid ;  that  John  S.  and  Nancy  J.  Reid  conveyed  the  same, 
in  1873,  to  the  appellant  Christian  F.  Smith,  who  now  claims 
the  title  against  the  State.  The  only  evidence  to  prove  this 
is  as  follows :  The  admission  of  fact  that  Joseph  Emisberger 
had  no  personal  property  in  Newton  county  during  the  yeai-s 
the  taxes  were  delinquent  upon  the  land  ;  the  conveyances  of 
5the  land  from  the  auditor  to  John  S.  Reid,  from  him  to  Mc- 
CuUoch, from  McCuUoch  to  Nancy  J.  Reid,  and  from  Nancy 
J.  and  John  S.  Reid  to  Smith.  There  was  no  evidence  that 
any  taxes  were  ever  legally  assessed  on  the  land,  that  any 
taxes  were  legally  returned  delinquent  against  it,  nor  that 
the  land  was  ever  sold  for  taxes  to  West,  at  the  proper  time 
and  place.  Such  a  deed  of  conveyance  of  land  sold  for  do- 
VoL.  74.— 17 
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linquent  taxes  can  not  be  upheld.  Ward  v.  Montgomery y  57 
Ind.  276  ;  Mc  Whinney  v.  Brinker,  64  Ind.  360.  Besides,  the 
legal  title  to  the  lands  became  vested  in  the  State  by  escheat, 
on  the  10th  day  of  January,  1860,  by  the  death  of  the  alien 
Joseph  Emisberger,  without  inheritable  blood.  Any  assess- 
ment of  taxes  upon  the  land,  or  its  sale  for  delinquent  taxes 
after  that  date,  would  be  void  as  against  the  State. 

6.  It  is  also  claimed  by  the  appellants,  even  though  Smith 
has  only  a  colorable  title  derived  from  the  tax  sale,  that,  by 
section  250  of  the  act  of  December  21st,  1872, 1  R.  S.  1876, 
p.  127,  the  action  is  barred  by  limitation.  This  section  pro- 
vides, that  **No  action  for  the  recovery  of  real  jjroperty  sold 
for  the  non-payment  of  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  date  of  the  sale  thereof 
for  taxes  as  aforesaid."  The  State  filed  her  counter-claim  in 
this  case  in  March,  1874,  within  two  years  after  the  passage 
of  the  act.  Although  the  tax  sale  in  this  case  occurred 
nearly  ten  yeara  before  the  State  filed  her  counter-claim, 
yet,  as  there  was  no  such  law  in  force  at  the  time  the  sale 
was  made,  the  action  will  not  be  barred  until  after  a  reason- 
able time  has  elapsed  from  the  taking  effect  of  the  act.  In 
the  case  of  Dale  v.  Frishiey  59  Ind.  530,  wherein  this  ques- 
tion was  carefully  considered,  it  was  held  that  two  years 
and  two  months  after  the  law  took  effect  was  not  an  unrea- 
sonable time  within  which  to  allow  the  claimant  to  bring  his 
action.  It  must  therefore  be  held  that  this  case  is  not  barred 
by  the  statute. 

7.  Lastly,  the  appellants  ardently  insist  that  the  evidence 
proves  a  state  of  facts  which  shows  that  the  State  is  estopped 
in  pais  by  her  own  acts,  from  claiming  the  land  against  the 
appellees. 

It  may  be  conceded  that  the  evidence  fairly  proves  the 
following  facts :  That,  upon  the  death  of  Joseph  Emisber- 
ger, January  10th,  1860,  the  land  at  once  escheated  to  the 
State  ;  upon  that  day  the  right  of  the  State  to  the  land  be- 
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•came  complete.  The  land  was  sold  in  February,  1862,  to 
pay  the  taxes  delinquent  upon  it  for  the  years  1859,  1860 
and  1861 ;  that  Nathaniel  West  was  the  purchaser  of  the 
land  at  the  sale  for  taxes,  and  received  the  regular  certifi- 
•eates  of  purchase  therefor  from  the  auditor;  that  he  as- 
signed these  certificates  to  John  S.  Reid,  who,  in  February, 
1864,  received  the  auditor's  deed  for  the  land ;  that,  in  De- 
cember, 1869,  John  S.  Beid  conveyed  the  land  to  Lafayette 
McCuUoch,  in  trust  for  the  benefit  of  Nancy  J.  Reid,  in  pur- 
suance of  which  McCuUoch,  in  1872,  conveyed  the  lands  to 
Nancy  J.  Reid ;  that,  in  1873,  John  S.  and  Nancy  J.  Reid 
sold  and  conveyed  the  land  to  Christian  F.  Smith,  who  has 
-ever  since  been  in  possession  thereof  and  claiming  title 
thereto.  All  of  these  deeds  of  conveyances  were  duly,  re- 
corded. Lasting  and  valuable  improvements  have  been  made 
upon  the  land  since  its  sale  for  taxes.  It  may  be  conceded, 
too,  that  these  facts  show  that  the  State,  through  her  offi- 
cers, sold  the  land  for  delinquent  taxes,  which  partly  ac- 
crued after  she  became  the  owner  of  the  land ;  that  the 
proper  public  officer  made  a  deed  of  conveyance  of  the  land 
two  years  after  its  sale  for  taxes,  at  a  time  when  the  State 
owned  the  land,  and  that  the  State  made  no  claim  to  the 
land  until  twelve  years  after  the  sale  for  taxes — and  it  may 
be  presumed  that  she  collected  her  taxes  from  it  during  all 
this  time — while  it  was  held  and  claimed  adversely,  under 
the  sale. 

But  all  these  things  conceded,  it  does  not  follow,  in  our 
judgment,  that  a  case  of  estoppel  in  pais  is  made  out  against 
the  State  from  asseiting  her  title  to  the  land  by  virtue  of 
the  escheat.  In  the  absence  of  misrepresentation  or  fraud, 
of  which  there  is  no  pretence,  it  is  of  the  essence  of  an 
estoppel  in  pais  that  the  party  claiming  the  benefit  of  the 
estoppel  shall  have  acted  ih  ignorance  of  material  and  rele- 
vant facts  within  the  knowledge  of  the  other  party,  or  which 
the  other  party  ought,  under  the  circumstances,  to  have 
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known  and  communicated.  No  just  claim  can  be  made  that 
the  purchaser  at  the  tax  sale  in  question,  and  the  successive 
grantees  under  the  tax  deed,  were  not  as  well  acquainted 
with  the  facts,  and  as  able  to  learn  them  by  inquiry,  as  the 
State  or  her  officers  who  had  any  part  in  making  the  sale 
and  conveyance.  To  say  the  least,  the  parties  had  equal 
opportunity  to  know  the  facts,  and  w^cre  alike  bound  to 
know  the  law,  and  if  there  is  any  estoppel  in  the  case,  it  is 
not  in  pais  J  but  by  deed.  But  it  will  hardly  be  contended 
that  an  auditor's  deed,  made  in  consummation  of  a  sale  for 
taxes,  can  bar  the  assertion  by  the  State  of  any  claim  or  right 
to  the  land  sold.  Neither  by  express  words  nor  by  implica^ 
tion  of  law  does  such  a  deed  contain  a  covenant  eithei  of 
seizin  or  warranty.  It  does  not  purport  to  convey  any  right, 
title  or  interest  of  the  State  in  the  land  other  than  its  lien 
for  the  taxes  assessed ;  and  none  of  the  parties  to  the  sale 
in  question  could  have  supposed  that  a  transfer  of  the  title 
held  bv  escheat  was  intended.  The  deed  must  be  deemed 
to  have  been  intended  simply  for  what  it  was,  a  tax  deed, 
operative  on  the  title  of  the  parties  against  whom  the  taxes 
were  assessed  for  which  the  sale  was  made,  and  conveying* 
that  title  to  the  purchaser,  if  the  proceedings  were  conducted 
in  all  essential  respects  in  strict  compliance  with  the  law, 
but  otherwise  transferring  to  the  purchaser  only  the  lien 
which  the  State  had  held,  or,  if  the  State  had  no  lien,  the- 
right  to  reclaim  the  amount  of  his  bid.  The  tax  deed  is  not 
even  the  equivalent  of  an  ordinary  quitclaim,  which  conveys 
all  existing  right  or  title  of  the  grantor,  while  the  former, 
if  in  all  respects  regular,  conveys  only  the  right  which  the- 
State  has  acquired  authority  to  convey  under  the  particular 
assessments  of  taxes  for  which  the  sale  is  made.  It  is  not 
pretended  that  the  sale  under  consideration  was  shown  to 
have  been  in  all  respects  regularly  made,  so  as  to  be  in  itself 
operative  as  a  valid  conveyance  of  the  legal  fee  to  the  grantee 
named  in  the  deed.     The  effort  is  to  help  it  out  on  grounds 
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of  estoppel :  but,  as  already  shown,  this  can  not  be  done. 
Estoppels  are  invoked  for  the  purpose  of  preventing  frauds  ; 
but  to  hold  that  the  purchaser  at  a  tax  sale,  which  he  and 
the  officers  who  conduct  it  suppose  to  be  a  tax  sale  only,  may 
acquire  by  estoppel  a  transfer  to  himself  of  some  other  right 
or  title  of  the  State  to  the  property,  even  though  the  exist- 
ence of  that  right  be  at  the  time  unknown,  but,  whether 
known  or  unknown,  not  in  contemplation  of  the  paiiies, 
would  be  to  promote  fraud,  and  would  impart  fresh  cur- 
rency to  the  obsolete  expression  that  estoppels  are  odious. 
Such  an  application  of  the  doctrine  would  be  fraught  with 
danger  to  the  public  interest,  and  would  render  the  enforced 
collection  of  taxes  on  private  property,  in  which  the  State 
holds  an  interest  as  mortgagee  or  otherwise,  impracticable, 
without  special  legislation  to  meet  the  case,  unless  done  at 
the  sacrifice  of  interests  or  securities,  in  most  cases  proba- 
bly, more  valuable  than  the  taxes. 

But,  returning  to  the  case  in  hand,  if  the  purchaser  at  the 
tax  sale  knew  of  the  escheat,  he  knew  that  the  sale  was  ille- 
gal, the  claim  for  the  taxes  being  merged  in  the  ownership 
in  fee.  If  he  did  not  know  of  the  escheat,  then  he  did  not 
suppose  that  he  was  acquiring  any  right  derived  therefrom, 
and  bought  as  a  purchaser  at  an  ordinary  tax  sale.  The 
amount  of  his  bid  at  the  sale,  and  of  all  subsequent  taxes 
paid,  he  is  entitled  doubtless  to  have  repaid,  and  if  he  or 
his  grantees  have  made  lasting  and  valuable  improvements, 
the  statute  furnishes  them  ample  means  for  obtaining  their 
value.  In  no  view  of  the  case  can  we  discover,  in  law  or  m 
fact,  any  gi'ound  on  which  an  estoppel  against  the  State  can 
rest ;  and  whether,  under  any  circumstances,  such  an  estop- 
pel in  such  a  case  could  be  caused  by  the  conduct  of  public 
ministerial  officers,  we  do  not  find  it  necessary  to  decide. 
On  this  subject  the  appellants  have  cited  Dezell  v.  Odelly  3 
Hill,  215  ;  Commonwealth  v.  Heii's  of  Andre ^  3  Pick.  224  ; 
Bigelow  Estoppel,  p.  246 ;  Nieto  v.  Carpenter^  7  Cal.  627. 
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While  counsel  for  the  appellee  have  cited  Bigelow  Estoppel^ 
p.  246  ;  Martin  v.  Zellerbachy  38  Cal.  300  ;  Parish  v.  Coon^ 
40  Cal.  33 ;  The  People  v.  Brown,  67  111.  435  ;  Commonwealth 
V.  Heirs  of  Andre  j  3  Pick.  224 ;  Enfield  v.  Permit,  5  N.  H. 
280 ;  Cohnan  v.  Anderson,  10  Mass.  105  ;  Crane  v.  Reeder, 
25  Mich.  303 ;  Mattox  v.  Hightshue,  39  Ind.  95 ;  PeUis  v. 
Johnson,  56  Ind.  139  ;  Gfraham  v.  Oraham,  55  Ind.  23  ;  Beh-- 
ler  V.  Weybum,  59  Ind.  143  ;  Shumaker  v.  Johnson,  35  Ind. 
33  ;  Fletcher  v.  Holmes,  25  Ind.  458  ;  The  Junction  R.  R.  Co. 
V.  Haipold,  19  Ind.  347  ;  Jersey  City  v.  The  State,  30  N.  J. 
521 ;  Mills  V.  Graves,  38  III.  455  ;  HiU  v.  Epley,  31  Pa.  St. 
331 ;  Newman  v.  Edwards,  34  Pa.  St.  32  ;  Lewis  v.  /San  ^n- 
tomo,  7  Tex.  288  ;  Thomas  v.  Bowman,  29  III.  426  ;  ^uc*- 
ingham  v.  Smith,  10  Ohio,  288. 

Upon  the  general  doctrine  of  estoppels,  see  the  following 
authorities :  Penrose  v.  Griffith,  4  Binn.  231 ;  TheWeUand 
Canal  Co.  v.  Hathaway,  8  Wend.  480 ;  Carver  v.  Jackson^ 
4  Peters,  1 ;  Laney  v.  Laney,  4  Ind.  149 ;  Gatling  v.  i2od- 
wian,  6  Ind.  289  ;  Conklin  v.  Smith,  7  Ind.  107  ;  Barnes  v. 
McKay,  7  Ind.  301 ;  ilfom*  v.  Stewart,  14  Ind.  334 ;  !Z%e 
AS^a^e,  ea5  reZ.,  v.  Stanley,  14  Ind.  409  ;  27*6  Junction  R.  R. 
Co.  V.  Harpold,  19  Ind.  347  ;  Burton  v.  iJeeds,  20  Ind.  87  ; 
Bennj  v.  Anderson,  22  Ind.  36  ;  Fletcher  v.  Holmes,  25  Ind. 
458  ;  Zove  v.  TFeZfo,  25  Ind.  503  ;  Joyce  v.  27ie  i^tV«/  National 
Batik,  etc.,  62  Ind.  188  ;  Hadleyy.  The  State,  ex  rel.,  66  Ind. 
271 ;  Tlie  Greensburgh,  etc.,  Tuimpike  Co.  v,  Sidener^  40^ 
•  Ind.  42^ ;  McCabe  v.  Raney,  32  Ind.  309. 

Judgment  affirmed,  with  costs.  ' 
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The  State  v.  Pease.  ufli 

Crxiiinal  Law. — Forgery,  —  Evidence.—  IndictmetU,  -—  Variance,  —  In  a 
prosecution  lor  the  forgery  of  a  national  banlc  note,  the  copy  of  the 
note  set  out  in  the  indictment  contained  the  name  ^^L.  W,  Chittenden, 
Register  of  the  Treasury,"  while  in  the  note  offered  in  evidence  the 
name  appeared  to  be  **L.  E,  Chittenden,  Register  of  the  Treasury." 

Beld^  that  such  variance  was  material  and  fatal  and  the  note  inadmissible 
in  evidence. 

From  the  Huntington  Circuit  Court. 

D,  P,  Baldwin^  Attorney  General,  and  G.  W,  WatkinSy 
Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — The  appellee  was  indicted  for  forgery,  in 
uttering  and  publishing  as  true  and  genuine,  a  certain  '^false 
forged  and  counterfeit  national  bank  note,  which  false, 
forged  and  counterfeit  national  bank  note  is  of  the  tenor 
following  to  wit :  On  face  of  same  are  written  and  printed." 
Then  followed,  what  purported  and  was  intended  to  be,  a 
copy  of  the  national  bank  note,  so  uttered  and  published 
as  true  and  genuine.  After  setting  out  this  copy  of  the  note^ 
the  indictment  further  charged,  that  the  note  *'has  printed 
words  and  figures  thereon,  which  by  reason  of  the  soiled 
condition  of  the  note  are  too  illegible  to  obtain  sense  there- 
from so  as  to  be  set  out  herein." 

On  the  trial  of  the  cause,  the  State  offered  in  evidence  the 
alleged  counterfeit  note,  but  its  admission  was  objected  to 
by  the  appellee,  on  account  of  a  variance  between  it  and  the 
copy  of  the  note,  set  out  in  the  indictment.  The  objection 
was  sustained  by  the  court,  and  the  note  was  excluded  from 
the  jury ;  and  to  this  action  of  the  court  the  State  at  the  time 
excepted.  Under  the  instructions  of  the  court,  the  jury  re- 
turned a  verdict  for  the  appellee,  that  he  was  not  guilty  as 
charged  in  the  indictment ;  and  judgment  was  rendered  ac- 
cordingly. 
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By  the  record  of  this  cause  and  the  errors  assigned  there- 
on, the  only  question  of  law  reserved  for  the  decision  of 
this  court  is  this :  Was  the  apparent  variance,  between  the 
copy  of  the  note  set  out  in  the  indictment  and  the  note  of- 
fered in  evidence,  a  material  variance  which  rendered  the 
note  so  offered  incompetent  and  illegal  evidence?  The  var- 
iance consisted  in  this :  In  the  copy  of  the  note  set  out  in 
the  indictment  appeared  the  name,  **L.  W.  Chittenden,  Reg- 
ister of  the  Treasury ;"  while  in  the  note  offered  in  evidence 
the  name  appeared  to  be  '*L.  E.  Chittenden,  Register  of  the 
Tresisury . ' '  Was  this  variance  material  ?  Did  the  trial  court 
err  in  excluding  the  nbte  offered  in  evidence  from  the  jury, 
solely  on  the  ground  of  such  variance?  We  arc  of  the 
opinion  that,  under  the  decisions  of  this  court,  it  must  be 
held  that  the  variance  in  question  wsis  a  material  variance, 
and  that,  therefore,  the  circuit  court  committed  no  error  in 
excluding  from  the  jury  the  offered  evidence.  The  name  of 
the  register  of  the  treasury  is  an  essential  part  of  a  na- 
tional bank  note,  just  as  much  so  as  the  denomination  of  thV 
note ;  and  a  variance  in  such  name  is  just  as  material  -and 
as  fatal  to  the  case,  as  would  be  a  variance  in  the  amount  of 
the  note,  on  which  the  indictment  was  predicated.  In  either 
case,  the  variance  would  be  between  the  description  of  the 
note,  on  which  the  indictment  was  founded,  and  the  note 
offered  in  evidence,  and  would  be  fatal.  Porter  v.  The  State^ 
15  Ind.  433,  and  cases  cited ;  Sharley  v.  The  State^  64  Ind. 
168. 

The  appeal,  in  this  case,  is  not  sustained. 
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West  t>.  Cavins,  Executor. 
No.  7489. 

West  v.  Cavins,  Executor.  \  74  2«i 

■138    223' 

Decedents'  Estates. — Svpreme  CourL—AppeaL— Motion  to  IXamiss. —        1 14  205 
Waiver, — A  motion  to  dismiss  an  appeal  under  sections  189  and  190,  2        1^^®  ^^ 
R.  S.  1876,  p.  557,  because  no  l>ond  was  filed  as  required,  comes  too  late 
when  made  two  years  after  the  case  had  been  submitted  by  agreemeut, 
and  briefs  upon  the  merits  filed  by  each  party,  and  must  be  considered 
as  waived. 

Practice.—  Cfeneral  Verdict. — Answers  to  Interrogatories. — ^A  motion  for 
judgment  on  the  facts  found,  notwithstanding  the  general  verdict,  Is 
properly  overruled, where  the  answers  are  not  inconsistent  with  the  gen- 
eral verdict,  or  where  the  facts  found  are  immaterial  without  a  further 
finding,  or  do  not  appear  in  the  pleadings. 

Same. — Venire  de  Novo. — ^A  venire  de  novo  is  not  the  proper  method  to 
raise  the  question  of  the  sufficiency  of  an  answer  to  an  interrogatory; 
but  the  party  should  object  to  receiving  the  verdict  until  the  question 
ha5«  been  properly  answered,  and,  if  his  objection  be  overruled,  should 
save  his  exception  to  that  ruling. 

Evidence. — Former  Trial.— In  a  second  action  and  trial,  it  is  not  compe- 
tent for  a  witness  to  testify  in  a  general  way  on  what  theory  the  suit  was 
first  prosecuted,  and  upon  what  intimations  of  the  court  the  case  was 
dismissed. 

Same. — Admissions  of  Attorney. — Query. — Can  an  attorney,  in  the  absence 
of  his  client,  make  an  admission  of  fact  which  would  be  binding  on  the 
client  except  for  the  purposes  of  the  pending  case? 

Same. — In  an  action  against  a'  decedent's  estate,  on  a  note  given  by  the 
testator  in  his  lifetime,  testimony  as  to  the  fact  and  time  of  his  sending 
a  sum  of  money  to  the  payee  is  competent  and  relevant,  it  being  proper 
to  be  considered  in  determining  whether  the  note  was  given  as  compen- 
sation for  services  and  acts  of  kindness  to  the  deceased. 

Promissory  Note. — Consideration.— Gifts  inter  Vivos  ami  Causa  Mortis. — 
Testamentary  Disposition.— The  desire  of  a  testator  to  rectify  an  ine- 
quality in  the  provisions  of  his  will  is  not  a  sufficient  consideration  to 
support  a  note  given  for  that  purpose  only.  Mallett  v.  Page,  8  Ind.  364, 
criticised  and  explained. 

Same. — Executed  and  Ezeaitory  Contracts.— While  naturaFlove  and  affec- 
tion is  a  good  consideration  for  a  deed  or  any  executed  contract  as  be- 
tween the  parties  thereto,  it  is  not  so  for  an  executory  contract. 

From  the  Greene  Circuit  Court. 

W.  J.  Baker f  L.  Shawy  E.  E.  Rose  and  E.  Shorty  for 
appellant. 

W.  M.  Franklin^  A.  O.  Cavins  and  E.  H.  C.  Cavins^ 
for  appellee. 
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Woods,  J. — The  first  question  to  be  decided  in  this  case 
arises  upon  a  motion  to  dismiss  the  appeal.  The  appellant 
filed  a  claim  against  the  estate  of  Edward  West,  of  whose 
last  will  the  appellee  was  executor.  In  Seward  v.  Clark^  67 
Ind.  289,  overruling  Hamlyn  v.  Nesbit^  37  Ind.  284,  this  court 
held  that  the  right  of  appeal  from  any  decision  or  judgment^ 
upon  a  matter  connected  with  a  decedent's  estate,  is  given 
and  regulated  wholly  by  the  provisions  of  the  act  concerning 
the  settlement  of  decedents'  estates.  Sections  189  and  190 
of  that  act,  as  they  must  now  be  read — see  Seward  v.  Clark j. 
supra — ^provide  that  any  person  considering  himself  aggrieved 
by  any  decision  growing  out  of  a  matter  connected  with  a 
decedent's  estate  may  a2)peal  to  the  Supreme  Court  upon 
filing  with  the  clerk  of  the  court  below  a  bond  with  penalty 
in  double  the  sum  in  controversy,  in  cases  where  an  amount 
in  money  is  involved,  and  in  other  cases  in  a  reasonable  sum 
to  be  designated  by  the  clerk,  with  sufficient  surety,  payable 
to  the  opposite  party  in  such  appeal,  conditioned  for  the 
diligent  prosecution  of  the  appeal,  and  the  payment  of  all 
costs,  if  costs  be  adjudged  against  the  appellant,  which  bond 
shall  be  filed  within  thirty  days  after  the  decision  complained 
of  is  made,  unless  for  good  cause  shown  this  court  shall 
direct  the  appeal  to  be  granted  on  filing  the  bond  within  one 
year  after  the  making  of  the  decision.  Bell  v.  Moussety  71 
Ind.  347. 

The  judgment  appealed  from  was  rendered  April  5th» 
1878,  and  the  transcript  filed  with  the  clerk  of  this  court 
November  26th,  1878,  but  no  appeal  bond  was  filed  as 
required,  and»  for  this  cause  we  are  moved  to  dismiss  the 
appeal.  The  appellant  claims  that  the  motion  came  too 
late,  and  that  the  right  thereto  has  been  wjiived.  The  case  on 
appeal  was  submitted  by  agreement  on  February  5th,  1879, 
and  briefs  upon  the  merits  filed  by  each  party.  The  motion 
to  dismiss  was  not  made  or  filed  until  Februarv  7th,  1881  • 

We  think  the  appeal  ought  not  now  to  be  dismissed.    Had 
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the  motion  been  made  before  or  at  the  time  of  sabmission^ 
the  appellant  could  have  applied  to  this  court  for  leave  to  file 
the  bond  within  a  year  from  the  judgment.  The  bond  is 
required  for  the  benefit  of  the  appellee,  must  be  **payable  to 
the  opposite  party  in  such  appeal,"  and  we  see  no  reason  for 
holding  that  the  right  thereto  may  not  be  waived.  An  agree- 
ment to  submit  made  within  the  year  allowed  for  the  appeal, 
and  a  postponement  of  the  motion  to  dismiss  beyond  that 
time,  in  good  conscience,  should  be  held  to  constitute  such 
waiver.     See  The  State  v.  Walters,  64  Ind.  226. 

This  brings  us  to  the  merits  of  the  errors  assigned,  which 
are  that  the  court  erred  in  overruling  the  respective  motions- 
of  the  appellant,  for  a  new  trial,  for  a  venire  de  novo,  and 
for  judgment  in  her  favor  upon  the  special  findings  of  the 
jury,  notwithstanding  the  general  verdict. 

Supporting  it  by  the  usual  affidavit,  the  plaintiff  filed  the 
following  note  as  the  basis  of  her  claim :  **East  Montpelier^ 
Vt.,  Aug.  24,  1874.  For  value  received  I  promise  to  pay 
Nancy  A.  West  or  order  the  sum  of  seven  thousand  dol- 
lars (  7000)  at  my  decease  without  interest.   Edward  West.'^ 

The  defences  filed  were,  first,  no  consideration,  and,  sec- 
ond, that  said  Edward  West  wrote  his  name  on  a  blank  piece- 
of  paper  and  delivered  it  to  the  plaintiff,  who  afterwards,, 
without  the  knowledge  or  consent  of  said  Edward,  wrote  the- 
note  sued  on,  over  said  signature,  with  the  intent  to  defraud 
the  said  Edward,  his  heirs,  legatees  and  assigns.  Eeply  in 
general  denial. 

Upon  a  second  trial  the  jury  returned  a  general  verdict 
for  the  defendant  and  answers  to  interrogatories  as  follows : 

"1.  At  the  date  of  the  note  sued  on  was  the  deceased  ni- 
debted  to  the  plaintiff  for  anything?  If  so,  for  what  and 
how  much?    Answer.   No. 

**2.  At  the  date  of  the  not«  had  the  plaintiff  rendered  any^ 
service  for  the  deceased  for  which  there  was  an  agreement. 
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■and  intention  by  both  parties,  that  the  deceased  should  pay? 
K  so,  what  were  such  services?    Answer.   Was  not. 

*^X  If  the  note  was  given,  was  it  done  for  the  purpose  of 
-equalizing  Jeremiah's  family  under  the  will  with  the  de- 
ceased's other  brothers?     Answer.    It  was. 

**4.  If  the  note  was  given,  was  it  intended  as  a  ^ft  to 
the  plaintiff?    Answer.    It  was." 

There  is  nothing  in  these  answers  necessarily  inconsistent 
inth  the  general  verdict.  The  firet  and  second  interroga- 
tories do  not  in  terms  relate  to  the  note  in  any  respect  ex- 
cept the  date,  and  any  indebtedness  of  the  deceased  to  the 
plaintiff,  if  found  to  have  existed,  would  have  been  imma- 
terial, in  the  absence  of  a  fuilher  finding  that  the  note  was 
given  therefor.  The  third  answer  is  without  significance  be- 
<;ause  it  is  not  found,  and  does  not  appear  in  the  pleadings, 
who  Jeremiah  was,  nor  that  the  plaintiff  was  connected  with 
his  family ;  and  if  it  were  conceded  that  natural  love  and 
affection  between  those  near  akin  would  support  a  promise, 
based  on  no  other  consideration,  the  fourth  question  and  an- 
swer can  not  avail  the  appellant,  1)ecause  it  is  not  found  nor 
admitted  that  she  bore  any  such  relation  to  the  deceased. 
The  motion  for  judgment  for  the  appellant  on  the  facts 
found,  notwithstanding  the  general  verdict,  was  therefore 
properly  overruled. 

Neither  was  there  any  eri'or  in  overruling  the  motion  for 
-a  venire  de  novo.  From  what  has  already  been  said  it  is 
evident  that  if  the  third  answer  had  been  specific  and  clear, 
and  favorable  to  the  appellant,  it  could  not  have  affected 
the  validity  of  the  general  verdict.  The  defective  answer, 
therefore,  does  the  appellant  no  harm.  Campbell  v.  Frankem^ 
65  Ind.  591.  But,  if  the  answer  could  have  been  material, 
41  motion  for  a  venire  de  novo  was  not  the  proper  means  to 
raise  the  question  of  its  sufficiency.  The  appellant  should 
3iave  obje  ted  to  the  receiving  of  the  verdict  until  the  ques- 
lion  bad  been  properly  answered,  and,  if  his  objection  had 
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been  overruled,  should  have  saved  his  exception  to  that  rul- 
ing. Buskirk's  Practice,  219  ;  McElfresh  v.  Guard,  32  Ind» 
408.  The  answers  to  the  third  and  fourth  interrogatories  do 
not  involve  any  such  inconsistency  but  that  they  may  stand 
together.  The  note  may  at  the  same  time  have  been  a  gift, 
and  given  *'for  the  purpose  of  equalizing  Jeremiah's  family,'* 
etc.  If,  therefore,  inconsistency  between  answers  to  inter* 
rogatories  could  be  cause  for  a  venire  de  novoy  where  there 
is  a  general  verdict  covering  all  the  issues,  that  cause  docs- 
not  exist  in  this  case. 

Among  the  causes  assigned  for  a  new  trial  is  error  of  law 
in  the  admission,  over  objection,  of  the  following  testimony : 
"At  the  June  term,  1877,  of  this  court,there  was  a  trial  of 
an  action  on  this  note  between  the  same  parties.  The  case 
was  *  *  tried  by  the  plaintiff  upon  the  theory  that  there 
was  no  consideration  for  the  note  but  the  desire  of  the  testator 
to  equalize  the  family  of  his  brother  Jeremiah  with  his  other 
brothers,  in  his  will.  This  was  claimed  by  the  plaintiff's 
attorney  on  the  presentation  of  the  case  to  the  court  for 
trial,  and  stated  on  the  argument  to  be  the  consideration. 
The  plaintiff  herself  was  then  in  Bloomfield,  but  was  not 
present.  After  argument  on  the  legal  question  as  to  whether 
that  was  a  sufficient  consideration,  the  court  intimated  an 
opinion  that  it  was  not,  and  the  suit  was  then  dismissed  by 
the  plaintiff  before  the  finding  was  announced." 

Objection  to  the  admission  of  this  testimony  was  made  on 
the  grounds  that  it  was  hearsay,  not  shown  to  have  been 
authorized  by  the  plaintiff,  and  not  competent,  proper  or 
material  evidence  ;  that  it  was  not  proper  to  admit  evidence 
of  admissions  of  facts  made  by  counsel  in  the  absence  of  the 
party,  nor  to  prove  that  a  former  suit  on  the  same  note  was 
dismissed,  nor  at  what  stage  and  under  what  circumstances 
it  was  dismissed. 

The  evidence  in  the  case  tends  strongly  to  show,  and  per- 
haps the  gi*eat  preponderance  of  it,  including  admissions 
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shown  by  several  witnesses  to  have  been  made  by  the  plain* 
tiff,  does  show, that  the  note  was  made  solely  for  the  purpose 
of  equalizing  the  family  of  Jeremiah  with  the  other  brothers 
of  the  deceased,  but  there  was  evidence  that,  at  and  before 
the  time  the  note  bears  date,  the  plaintiff  had  rendered  per- 
sonal services  to  the  deceased  during  visits  of  a  few  days  or 
weeks  at  her  house ;  that  the  note  was  made  during  the  last 
of  these  visits,  no  one  being  present  or  having  a  knowledge 
of  the  transaction  except  the  plaintiff  and  the  deceased.  One 
witness  testified  that  some  time  in  1874  the  deceased  told 
him  that  he  had  given  the  plaintiff  a  note  for  $7,000,  due 
after  his  death ;  that  she  and  her  daughter  had  been  good 
and  kind  to  him,  and  waited  on  him  when  he  was  sick,  and 
"I  understood  him  to  say  he  gave  her  the  note  for  it.*'  The 
testimony  of  this  witness,  as  well  as  that  of  other  witnesses 
tending  in  the  same  direction,  was  in  some  measure,  per- 
haps strongly,  impeached  and  discredited  ;  but  it  became  a 
question  for  the  jury,  and  by  pertinent  instructions  of  the 
court  it  was  left  to  the  jury,  to  determine  whether  the  ser- 
vices referred  to  constituted  the  consideration  of  the  note  or 
any  part  thereof.  Under  the  plea  of  no  consideration,  proof 
of  any  consideration,  however  small  in  value,  was  enough  to 
support  the  contract ;  and  the  plaintiff,  not  being  herself  a 
competent  witness,  and  being,  therefore,  unable  to  explain  or 
deny  the  admissions  claimed  to  have  been  made  by  her,  had 
a  right  that  every  circumstance  proven  in  her  favor  should 
go  to  the  jury  undiminished  in  force  by  the  admission  of  anj" 
incompetent  evidence  to  the  contrary.  Had  she  been  a  com- 
petent witness  and  voluntarily  had  permitted  the  testimony 
concerning  her  alleged  admissions  to  go  unchallenged  and 
unexplained,  we  might  perhaps  say  that  it  was  clear  that  the 
testimony  complained  of  was  of  no  importance,  or  too  insig- 
nificant to  have  affected  the  conclusion  of  the  jury.  Yet  we 
should  greatly  hesitate  before  so  deciding.  As  a  general 
rule,  to  which  there  can  hardly  be  an  exception,  if  there  is' 
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«uch  evidence  in  support  of  a  proposition  as  to  require  its 
submission  to  the  jury  at  all,  and  incompetent  but  pertinent 
testimony  on  the  subject  is  admitted,  this  court  can  not, 
upon  a  consideration  of  the  weight  of  the  evidence  pro  and 
con,  say  that  the  error  was  harmless. 

That  the  testimony  under  consideration  was  incompetent, 
but  calculated  greatly  to  influence  the  mind  of  the  jury,  we 
have  no  doubt.  If  the  plaintiff  herself  had  been  a  witness, 
she  might  doubtless,  on  cross-examination,  have  been  asked 
in  reference  to  the  theory  on  which  she  prosecuted  the  first 
•action,  and  what  consideration  she  claimed  for  the  note  at 
that  time  ;  but,  even  if  it  were  permissible  to  prove  admis- 
sions made  by  counsel  on  such  trial,  it  was  not  competent 
for  a  witness  to  state  in  a  general  way,  as  was  done  in  this 
«ase,  on  what  theory  the  suit  was  prosecuted,  and  upon  what 
intimations  of  the  court  the  case  was  dismissed.  This  is  no 
proof  of  what  the  attorney  said  or  admitted.  Whether  an 
^attorney,  in  the  absence  of  the  client,  could  make  an  admis- 
sion of  fact  which  would  be  binding  on  the  client,  except  for 
the  purposes  of  the  pending  case,  we  are  not  required  to  de- 
cide ;  but  see  the  following  authorities  cited  by  counsel  pro 
xmd  con :  1  Greenleaf  Evidence,  sec.  186  ;  1  Phil.  Evidence, 
side  p.  524  ;  Langley  v.  Uarl  of  Oxford,  1  M.  &  W.  508  ; 
Frj/e  V.  Gragg,  35  Me.  29  ;  CoUedge  v.  Horn,  3  Bing.  119  ; 
Jloffit  V.  Witherspoon,  10  Ired.  (N.  C.)  185 ;  The  Thmstees, 
^tc.yV.  Bledsoe,  5  Ind.  133  ;  Wheat  v.  Bagsdale,  27  Ind.  191 ; 
Hai/it  V.  Hyndsy  28  Ind.  531 ;  Booher  v.  Ooldsborough,  44 
Ind.  490  ;  Cook  v.  Barr,  44  N.  Y.  156  ;  Code,  sec.  324 ;  2 
Wait's  Law  &  Prac,  p.  374. 

There  was  no  error  in  admitting  the  testimony  of  the  wit- 
ness West  concerning  the  fact  of  sending,  and  the  time 
when  the  testator  sent,  $100  to  the  plaintiff.  It  tended,  in 
some  measure,  legitimately  to  discredit  the  testimony  of  the 
witness  Patterson  concerning  his  alleged  conversation  with 
the  testator  on  the  subject  of  the  desire  of  the  testator  to 
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send  that  sum  to  her.  It  may  be,  as  suggested,  that  the  con- 
versation with  Patterson  occurred,  and  had  reference  to  the 
sending  of  an  equal  sum,  at  a  subsequent  time,  but  that  was 
a  question  for  the  jury  to  decide,  in  the  light  of  all  compe- 
tent evidence.  The  testimony  of  West  was  competent,  and 
relevant  not  only  to  the  subject  and  for  the  purpose  indi- 
cated, but  for  another  purpose.  If  the  .deceased  had,  in  the 
fall  of  1873,  as  the  witness  testifiedi  sent  to  the  plaintiff,  or 
to  her  husband,  the  sum  of  one  hundred  dollars,  it  was  a 
fact  proper  to  be  considered  in  determining  whether  the  note 
sued  on  was  given  to  compensate  her  for  her  acts  of  sei-vice 
and  kindness  to  the  deceased.  The  testimony  on  this  point 
being  largely  circumstantial,  the  sending  of  this  sum  of 
money  at  that  time  as  a  gift  was,  to  say  the  least,  pertinent 
and  of  some  significance. 

The  more  important  question  presented  for  decision  is  dis- 
cussed by  counsel,  in  reference  to  instructions  given  and  I'e- 
fused.  An  instruction  was  given,  to  the  effect  that  the  de- 
sire of  the  testator  to  rectify  an  inequality  in  the  provisions 
of  his  will  was  not  a  sufficient  consideration  to  support  the 
note  if  given  for  that  purpose  only  ;  and  the  court  refused 
to  give  an  instruction  requested  by  the  appellant,  to  the  ef- 
fect that  if  the  note  was  given  to  rectify  an  inequality  in  a 
will  then  existing,  and  afterward  the  testator  executed  an- 
other will  in  which  he  left  a  similar  discrepancy  in  the  lega- 
cies to  his  brothers,  the  plaintiff  (who  was  the  wife  of  the 
brother  Jeremiah)  still  holding  the  note,  the  note  is  a  valid 
note  and  supported  by  a  sufficient  consideration. 

The  only  authority  cited  in  support  of  the  instruction 
asked,  and  refused  by  the  court,  is  the  case  of  MaUeit  v. 
Page^  8  Ind.  364.  In  that  case,  for  the  purj^ose  of  disposing 
of  his  property  and  for  no  other  consideration,  a  father  pro* 
cured  his  son  to  execute  to  his  minor  daughter  two  notes  for 
three  thousand  dollars,  and,  to  secure  the  payment  of  the 
same,  to  execute  a  mortgage  on  certain  land  of  the  father^ 
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ivhich  he  proposed  or  intended  thereafter  to  convey  to  the 
son.  The  notes  and  mortgage  were  delivered  to  the  daugh* 
ter ;  and,  the  nioitgage  having  been  duly  recorded,  the  father 
took  charge  of  the  papers;  but,  afterward  changing  hi» 
mind,  probably  on  account  of  his  displeasure  at  his  daugh- 
ter's marriage,  he  destroyed  the  notes  and  mortgage,  and 
did  not  convey  the  land  to  the  son.  The  action  was  by  the 
daughter  and  husband  against  the  father  and  son.  Tbi8 
court  held  that  the  father  was  estopped  by  the  recitals  in 
the  moilgage,  made  as  it  was  by  the  son  under  his  direc- 
tion, from  contesting  the  title  of  the  mortgaged  premises, 
that  natural  love  and  affection  was  a  good  consideration  for 
the  notes  and  mortgage,  and  that  the  father  could  not  show 
any  contemporaneous  verbal  understanding  between  him  and 
his  son  inconsistent  with  the  face  of  the  mortgage,  Jacobs 
v.  FinkeU  7  Blackf .  432,  being  cited  in  support  of  the  latter 
proposition.  The  case  cited  supports  the  general  proposition » 
that  a  party  to  a  written  agreement  can  not  set  up  against 
it  a  contemporaneous  verbal  understanding  of  the  parties, 
but,  as  we  conceive,  was  not  in  jjoint  for  the  puq^ose  for 
which  it  was  cited .  The  father  was  not  a  party  to  the  mort- 
gage, and  there  was  therefore  no  estoppel  by  deed  against 
him.  There  was  no  estoppel  in  pais ^  because  the  facits  were 
equally  well  known  to  all  the  parties.  If  the  father  had 
made  a  binding  contract  with  the  son  to  convey  the  land, 
and  in  consideration  of  that  contract  the  son  had  executed 
the  note  and  mortgage,  the  transaction  would  have  been  en- 
tirely valid  and  binding  on  all  the  parties,  and  the  conclusion 
of  the  court  on  the  whole  case  clearly  right ;  but,  on  the 
fsLCts  as  stated  in  the  opinion,  there  was  no  consideration  to 
uphold  the  notes  and  mortgage  against  the  son  who  made 
them,  except  his  father's  promise  to  convey  to  him  the  land 
embraced  in  the  mortgage;  but  this  promise,  if  the  case 
shows  a  promise,  was  in  parol  only,  was  not  accompanied 
with  a  delivery  of  possession  of  the  land,  and  by  reason  of 
Vol.  74.— 18 
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the  statute  of  frauds  was  incapable  of  being  enforced.  The 
mortgage  was  only  an  incident  of  the  notes,  and  constituted 
no  estoppel  against  the  making  of  proof  that  the  notes  were 
given  without  consideration,  or  upon  a  consideration  which 
had  failed  ;  and,  once  the  notes  went  down  for  want  of  con- 
sideration, the  mortgage  should  have  gone  with  %hem.  There 
can  be  no  pretence  that  the  love  and  affection  of  the  brother 
for  his  sister  was  the  consideration  on  which  he  made  the 
notes  and  mortgage ;  and  It  must  be  equally  clear  that  the 
father's  love  for  the  daughter  could  not  serve  to  bind  the 
son  to  a  promise,  which  he  made  on  the  strength  of  the  fa- 
ther's promise  to  convey  to  him  a  tract  of  land.  We  think 
the  entire  reasoning  of  this  case  was  misconceived  and  erro- 
neous. 

While  natural  love  and  affection  is  a  good  consideration 
for  a  deed,  or  for  any  executed  contract,  as  between  the  par- 
ties thereto,  it  is  not  so  for  an  executory  contract ;  and  so 
where  a  father  gave  one  of  his  sons  a  note  for  a  thousand 
dollars,  remarking  that  he  had  met  with  losses  and  was  not 
as  wealthy  as  his  brother,  it  was  held  that  an  action  could 
not  be  maintained  on  the  note  against  his  father's  executor. 
Finh  V.  Cox,  18  Johns.  145.     It  was  there  said,  that,  **In 
such  a  case,  the  consideration  must  be  a  valuable  one,  for  the 
benefit  of  the  promisor,  or  to  the  trouble,  loss,  or  prejudice 
of  the  promisee.   The  note  here  manifested  a  mere  intention 
to  give  the  one  thousand  dollars.    It  was  executory,  and  the 
promisor  had  a  locus  poenitentice.    It  was  an  engagement  to 
give,  and  not  a  gift.'*     This  doctrine  is  elementary.     Ed- 
wards Bills,  etc.,  324;    Chitty  Bills,  side  p.  74-76,  and 
notes ;  1  Parsons  Notes  &  Bills,  178-9  ;  Byles  Bills,  side  p. 
123 ;  2  Kent  Com.  439  ;  Story  Bills  of  Exchange,  189,  sec. 
181 ;  Hamo  v.  Moore's  AdmWs,  8  Ohio  St.  239  ;  StatT  v. 
JStarr,  9  Ohio  St.  74 ;  Copp  v.  Sawyer,  6  N.  H.  386 ;  1 
Daniel  Neg.  Instru.  24  ;  Bigelow  Bills  &  Notes,  88. 

These  authorities  show  that  such  notes  can  not  be  upheld. 
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either  as  gifts  intei'  vivos  or  catisa  mortis^  and  it  need  hardly 
be  stated  that  they  can  not  be  valid  as  testamentary  disposi- 
tions. 

The  judgment  is  reversed,  with  costs,  and  cause  remanded, 
iirith  instructions  to  grant  a  new  trial. 


<•» 


'  74    3751 

No.  9601.  ^^  ^Q| 
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^jjKt. ^Officer  in  Charge  of. —Presence  During  Deliberation  of  Jury  VUU  '^®8  6lo 
ates  Verdict— Under  the  statutes  of  this  State,  an  officer  having  a  jury 
in  charge,  either  in  a  civil  or  criminal  case,  has  no  authority  to  speak  to 
them,  except  to  ask  them  if  they  have  agreed  upon  a  verdict,  unless  by 
order  of  the  court,  and  he  ought  not  in  cither  case  to  be  allowed  to  be 
present  with  the  jury  during  their  deliberations ;  his  presence,  even 
though  he  does  not  speak  to  the  jury,  and  though  it  does  not  appear  to 
have  caused  any  injury,  is  sufficient  to  vitiate  the  verdict  returned  by 
the  jury. 

From  the  Clinton  Circuit  Court. 

D.  A.  Woods^  J.  C.  8uity  A.  E.  Paige  and  8.  O.  Bay^ 
lesSy  for  appellant. 

D.  P.  Baldvriny  Attorney  General,  and  W.  R.  Moore^ 

Prosecuting  Attorney,  for  the  State. 

« 

WoRDEN,  J. — The  appellant  was  indicted  in  the  court  be- 
low for  an  assault  and  batteiy  upon,  with  intent  to  murder, 
John  Wyant;  and  upon  trial  he  was  convicted  of  assault 
and  battery  with  intent  to  commit  voluntary  manslaughter, 
AS  charged  in  the  indictment,  and  was  sentenced  to  impris- 
onment in  the  state-prison  for  the  term  of  two  years.  At 
the  pi*oper  time,  he  made  a  motion  for  a  new  trial,  on  the 
^ound,  among  other  things,  stated  in  and  supported  by  the 
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following  affidavit,  but  the  motion  was  overruled,  and  excep* 

tion  taken  : 

•^*State  of  Indiana  v.  William  Rickard : 

^ 'Comes  now  William  Rickard,  and  upon  his  oath,  being^ 
first  duly  sworn,  says  that  the  jury,  after  having  been  in- 
structed by  the  court,  retired  to  deliberate  upon  their  ver- 
dict in  the  above  entitled  cause,  at  about  six  o'clock  p.  m. 
of  March  23d,  1881,  and  returned  a  verdict  of  guilty  agamst 
him  nt  9  o'clock  a.  m.,  March  24th,  1881,  having  been  about 
fifteen  hours  deliberating  upon  their  verdict ;  that  said  jury 
during  said  time  were  in  charge  of  George  Mitchell,  their 
Bwoni  bailiff,  who  at  all  times  had  access  to  their  room  where 
said  jury  was  deliberating,  and  who  frequently  passed  in  and 
out  thereof ;  that  said  Mitchell  remained  with  said  jury  a 
lai'ge  portion  of  the  time  while  they  were  deliberating  and 
considering  of  their  verdict  in  said  cause,  as  aforesaid,  all 
of  which  is  true,  as  the  affiant  is  informed  and  verily  be- 
lieves. (Signed)    William  Rickard. 

<* Subscribed  and  sworn  to  before  me,  this  29th  day  of 
March,  1881.  Allen  E.  Paige,  Notaiy  Public." 

The  State  introduced  no  evidence  contradicting,  explain*^ 
ing  or  qualifying  this  affidavit ;  and  we  are  of  opinion  that 
on  the  facts  thus  stated  a  new  trial  should  have  been  granted. 

The  precise  question  here  presented  recently  came  before 
the  Supreme  Court  of  Michigan,  by  whom  it  was  held  to  be 
error  to  permit  the  officer  having  charge  of  a  jury  to  be 
present  during  their  deliberations,  even  though  he  does  not 
speak  to  them,  and  it  does  not  appear  that  any  harm  re- 
sulted therefrom.    Tfie  People  v.  Knapp^  42  Mich.  267. 

The  reasons  assigned  by  Cooley,  J.,  who  delivered  the 
opinion  in  the  cause,  are  cogent,  and,  to  our  minds,  quite 
conclusive  of  the  question.  We  make  some  extracts  from 
the  opinion : 

**It  is  not  claimed  that  the  officer  can  with  propriety  be 
allowed  to  be  within  hearing  when  the  jury  are  deliberating;. 
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Whether  he  does  or  does  not  converse  with  them,  his  pres- 
-ence  to  some  extent  must  operate  as  a  restraint  upon  their 
proper  fi-eedom  of  action  and  expression.  When  the  jury  re- 
tii-e  from  the  presence  of  the  court,  it  is  in  order  that  they 
jiiay  have  an  opportunity  for  private  and  contidential  discus- 
sion, and  the  necessity  for  this  is  assumed  in  every  case,  and 
the  jury  sent  out  as  of  course,  where  they  do  not  notify  the 
<;ourt  that  it  is  not  needful.  The  presence  of  a  single  other 
person  in  the  room  is  an  intrusion  upon  this  privacy  and  con- 
fidence, and  tends  to  defeat  the  purpose  for  which  they  are 
sent  out.  ♦  •  •  In  their  private  delibemtions  the  jury  are 
likely  to  have  occasion  to  comment  with  freedom  upon  the 
conduct  and  motives  of  parties  and  witnesses,  and  to  express 
views  and  beliefs  that  they  could  not  express  publicly  without 
making  bitter  enemies.  Now  the  law  provides  no  process 
for  ascertaining  whether  the  oflScer  is  indifferent  and  without 
prejudice  or  favor  as  between  the  parties  ;  and  as  it  is  ad- 
mitted he  has  no  business  in  the  room,  it  may  turn  out  that 
he  goes  there  because  of  his  bias,  and  in  order  that  he  may 
report  to  a  friendly  party  what  may  have  been  said  to  his 
prejudice,  or  that  he  may  protect  him  against  unfavorable 
comment  through  the  unwillingness  of  jurors  to  criticise 
freely  the  conduct  and  motives  of  one  person  in  the  presence 
of  another  who  is  his  known  friend.  Or  the  officer  may  be 
present  with  a  similar  purpose  to  protect  a  witness  whose 
testimony  was  likely  to  be  criticised  and  condemned  by  some 
^f  the  jurors.        ♦♦♦♦♦♦♦♦ 

**It  was  held  in  Cde  v.  Swan^  4  Greene  (Iowa),  32,  that 
officei-s  having  a  jury  in  charge  while  they  arc  deliberating  on 
Iheir  vei'dict  should  never  speak  to  them  except  to  ask  them 
whether  they  have  agreed,  and  that,  if  an  officer  violated 
this  rule,  any  verdict  afterward  rendered,  whether  the  con- 
versation did  or  did  not  have  any  influence  in  producing  the 
verdict,  should  be  set  aside  the  moment  the  fact  conxes  to 
Ihe  knowledge  of  the  court.     We  have  said  enough  already 
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to  show  that  itf  is  not  conversation  alone  that  is  mischievous ; 
the  mere  presence  of  the  officer  within  the  hearing  of  the  jury 
is  often  quite  as  much  so.  In  one  case  what  he  would  say 
might  influence  the  verdict ;  in  another,  what  his  presence 
might  restrain  jurors  from  saying,  might  accomplish  the; 
same  result." 

An  officer  having  a  jury  in  charge,  either  in  a  civil  or  crim- 
inal case,  has  no  authority,  under  our  law,  to  speak  to  them, 
except  to  ask  them  if  they  have  agreed  upon  a  verdict,  un- 
less by  order  of  the  court ;  and  in  neither  case  is  it  contem- 
plated that  he  may  be  present  with  them  during  their  delib- 
erations.    CJode,  sec.  329 ;  Criminal  Code,  sec.  114. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the^ 
prisoner. 


^•» 


139  fioo  No.  9410. 

HO  a^  Sturm  v.  The  State. 

I  74    278, 

|H4__i9  Criminal  'Law,— Felony.— Practice.— Affidavit  and  Information^— The  act 
IA5  570  ^^  relation  to  prosecutions  of  felonies  by  affidavit  and  information  in 
166  _67j         ceitain  cases,  approved  March  29th,  1879,  Acts  1879,  p.  143,  is  constitu- 

^4   278        tional. 

ifi7i  i»  Same.— ^f^ctency  of  Affidavit.— The  averment,  "and  afRant  fm-tfaer  saw 
that  there  is  no  gpind  jury  In  session  at  this  tenii  of  said  Warren  Cir- 
cuit Court,  and  that  the  defendant  is  now  in  the  jail  of  said  county  on 
said  charge,'"  is  siifflcirnt  under  the  first  clause  of  section  1  of  said  act. 

Samk. — Information.— ** Affiant^*  instead  of  ''''Prosecuting  Attorney.'*^ — JwriM» 
diction. — An  objection  tliat  the  word  ^^affiant"  was  used,  instead  of  the 
words  ^'Prosecuting  Attorney,"'  in  an  information,  can  not  be  raised  for 
the  first  time  on  an  assignment  of  cri'or  questioning  the  jurisdiction  of 
the  court. 

Same.— Practice. — Neio  Trial.— In  criminal  cases,  the  application  lor  % 
new  trial  must  be  made  before  judgment. 
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Same.— iVaytfr  of  Information.— The  prayer  of  an  information,  '»that  a 
warrant  be  issued  for  the  said  defendant  in  this  behalf,  that  lie  may  ai>- 
8>ver  In  the  premises,"  can  not  be  allowed  to  control  or  modify  the  di- 

,  rect  charge  or  charges  contained  in  the  body  thereof. 

SAiAE,—2iefu8al  of  Continuance.— New  Trial.— Assignment  of  Error.— Su- 
preme Court  —The  improper  i-efusal  of  a  continuance  is  not  one  of  the 
causes  for  which  a  new  trial  of  a  criminal  case  can  be  granted,  but  it 
must  be  the  subject  of  an  independent  assignment  of  en-or  in  the  Su- 
preme Court. 

Baue.- Practice.— Supreme  CouH.— The  settled  practice  of  requiring  a 
specific  assignment  of  all  eiTors  relied  upon  in  the  Supreme  Court  in 
criminal  cases,  the  same  as  in  civil,  will  not  now  be  departed  from. 

From  the  Warren  Circuit  Court. 

C.  M.  McCabe  and  C.  V.  McAdams,  for  appellant. 

D.  P.  Baldwin,  Attorney  Geneml,  and  R.  B.  Jones,  Prose* 
cuting  Attorney,  for  the  State. 

WoRDEN,  J. — The  appellant  was  prosecuted  in  the  court 
below,  by  affidavit  and  information,  for  the  larceny  of  a 
horse.  He  pleaded  not  guilty,  and  on  trial  was  convicted 
and  sentenced  to  two  and  a  half  years  imprisonment  n\  the 
state-prison. 

It  is  assigned  for  error  that  the  court  had  no  jurisdictioQ 
of  the  cause,  and  that  the  court  erred  m  overruling  the  ap- 
pellant's motion  for  a  new  trial. 

The  counsel  for  the  appellant  contend  that  the  act  in  re- 
lation to  prosecutions  of  felonies  by  affidavit  and  inforniar- 
tion  fn  certain  cases,  Acts  1879,  p.  143,  is  unconstitutional. 
In  the  case  of  Heanley  v.  Tlie  State,  ante,  p.  99,  we  held 
the  act  to  be  constitutional,  and  we  deem  it  unnecessary  to 
enter  upon  any  further  consideration  of  the  question. 

The  affidavit  in  this  case,  after  having  charged  the  lar- 
ceny, proceeds  as  follows:  "And  affiant  further  says  that 
there  is  no  grand  jury  in  session  at  this  term  of  said  Warren 
Circuit  Court,  and  that  the  defendant  is  now  in  the  jail  of 
said  county  on  said  charge." 

This,  it  seems  to  us,  was  sufficient  to  show  that  the  de- 
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fendant  was  in  custody  on  a  charge  of  the  offence  stated  iu 
Ihe  affidavit,  and  that  no  grand  jury  was  then  in  session. 

The  infoiTOation  follows  the  affidavit  in  the  statement  of 
the  offence,  and  professes  to  be  in  the  name  of  the  prosecut- 
ing attorney,  except  that  in  the  i^art  in  relation  to  the  ab- 
sence of  a  grand  jury,  etc.,  it  says,  *'and  affiant  further  says 
that  there'is  no  grand  jury  in  session,"  etc. 

The  information  ought  to  be  in  the  name  of  the  prosecute- 
ing  attorney,  and  if  a  motion  to  quash  had  been  made,  on 
the  ground  that  the  word  * 'affiant"  was  used  in  that  part  of 
the  information,  instead  of  the  words  * 'prosecuting  attor- 
ney," it  would  seem  that  the  motion  should  have  been  sus- 
tained, unless  an  amendment  had  been  made.  But  we  think 
that,  by  going  to  trial  without  objection,  the  appellant  treated 
the  allegation  as  having  been  made  by  the  prosecuting  attor- 
ney, as  was  probably  intended,  and  that  the  objection  can 
not  be  here  raised  for  the  first  time,  on  an  assignment  of 
error  questioning  the  jurisdiction  of  the  court. 

In  the  order  of  proceedings  the  motion  for  a  new  trial 
appears  to  have  been  made  after  the  rendition  of  judgment. 
In  criminal  cases  the  application  for  a  new  trial  must  be 
made  before  judgment.  2  R.  S.  1876,  p.  409,  sec.  143 ;  i?o- 
maine  v.  The  tifatey  7  Ind.  63. 

We  find  no  error  in  the  re(*ord. 

The  judgment  below  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

WoRDEN,  J. — In  this  case  the  appellant  has  filed  a  peti- 
tion for  a  rehearing,  "for  the  following  reasons,  to  wit : 

"1st.  That  the  court  erred  in  holding  the  infonnation 
sufficient ;  and, 

"2d.  The  court  erred  in  disregarding  the  question  as  to 
the  refusal  of  a  continuance." 

It  was  shown  in  the  original  opinion,  that  the  information. 
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aft^r  having  charged  the  larceny,  stated  as  follows :  *'That 
there  is  no  grand  jury  in  session  at  this  term  of  said  Warren 
jUireuit  Court,  and  that  the  defendant  is  now  in  the  jail  of 
said  county  on  said  charge." 

The  petition  now  calls  our  attention  to  the  closing  para- 
graph or  prayer  of  the  information,  which  is  in  the  follownig 
words :  "Therefore,  the  said  prosecutor  pmys  the  consider- 
ation of  the  court  here  in  the  premises,  and  that  a  warrant 
be  issued  for  the  said  defendant  in  this  behalf,  that  he  may 
answer  in  the  premises." 

It  is  urged  by  counsel  for  the  appellant,  *«that  if  the  fair 
inference  from  the  language  of  the  information  is  that  the 
defendant  is  in  custody,  certainly  such  inference  is  overcome 
by  that  of  the  concluding  sentence  of  the  information. 
What  need  of  a  warrant  for  a  defendant  already  in  custody? 
The  sentence  means  nothing  unless  it  is  that  the  defendant 
must  be  aiTcsted  before  he  can  bo  brought  to  answer  the 
charge,  and  thereby  the  inference  of  his  custody,  if  such 
there  is,  is  wholly  destroyed  ;  the  information  broken  down." 

We  do  not  think  that  the  pniyer  of  the  information  can 
be  allowed  to  control  or  modify  the  direct  charge  or  charges 
contained  in  the  body  of  it.  The  prayer  did  not  charge  the 
defendant  with  any  offence,  nor  state  any  facts  that  author- 
ized a  trial  without  indictment.  It  contained  no  matter  to 
which  the  defendant  could  plead.  It  was  mere  form,  and, 
so  far  as  we  can  see,  a  useless  form.  As  counsel  suggest, 
it  probably  meant  nothing.  It  certainly  can  not  be  held  to 
have  negatived  what  was  directly  charged  in  the  body  of  the 
information. 

We  pass  to  the  second  point.  We  have  seen  that  there 
was  no  motion  for  a  new  trial  until  after  judgment,  when 
the  motion  came  too  late. 

It  may  well  be  doubted  whether,  in  a  criminal  case,  the 
improper  refusal  of  a  continuance  can  be  regarded  as  one  of 
the  causes  for  which  a  new  trial  may  be  granted.  See  causes 
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for  which  such  new  trial  may  be  granted,  2  R.  S.  1876^ 
p.  409,  sec.  142.  If  not,  it  would  seem  that  such  refusal 
ought  to  be  the  subject  of  an  independent  assignment  o( 
error ;  otherwise  the  defendant  would  have  no  remedy.  But, 
in  the  present  case,  there  is  no  assignment  of  error  upon  the 
overruhng  of  the  appellant's  motion  for  a  continuance. 
There  is  no  general  assignment  of  error  in  the  record ;  but 
there  are  specific  assignments,  raising  questions  as  to  the  suffi* 
cieney  of  the  affidavit  and  information,  the  jurisdiction  of 
the  court  over  the  subject,  and  the  overruling  of  the  motioQ 
for  a  new  trial.  The  question,  therefore,  as  to  the  supposed 
error  in  refusing  a  continuance,  is  not  before  us,  unless  it  i» 
before  us  without  any  assignment  of  error  embracing  it. 

And  it  is  claimed  by  the  counsel  that  no  assignment  i& 
necessary.  We  quote  the  following  passage  from  the  peti- 
tion, as  containing  the  views  of  counsel  upon  the  point.  They 
say :  *^It  is  true  the  refusal  of  a  continuance  has  not  been 
specifically  assigned  in  the  assignment  of  errors.  But  what 
statute,  what  law,  rule  or  regulation,  is  there,  requiring  an 
assignment  of  errors  in  criminal  cases  appealed?  The  stat- 
ute pix>vides  that  upon  appeal  by  a  defendant,  in  a  criminal 
cause,  *any  decision  of  the  court  or  intermediate  order 
made  in  the  progress  of  the  case,  may  be  reviewed.*  The 
refusal  of  a  continuance  is  an  intermediate  order,  and  may 
be  reviewed.  When  it  is  specifically  assigned  as  error?  No; 
for  such  is  only  the  requirement  of  the  civil  code,  and  the 
civil  code  does  not  govern  appeals  in  criminal  cases.  Hie 
Statey  ex  reZ.,  v.  Wallace^  41  Ind.  445.  When  such  a  ques- 
tion appears  on  the  face  of  the  record,  and  is  urged  upon  th& 
consideration  of  the  court  in  appellant's  argument,  then  cer- 
tainly, if  ever,  such  an  intermediate  order  may  be  i*eviewed.'* 

If,  under  a  general  assignment  of  error,  as  that  judgment 
was  rendered  for  the  State,  when  it  should  have  been  ren- 
dered for  the  defendant ;  or  if,  without  any  assignment  of 
error  at  all,  this  court  may  consider  any  question  involved 
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in  the  I'ecord  in  a  criminal  case  that  may  be  urged  by  coun- 
sel, the  law  has  not  made  the  progi*ess  in  the  last  twenty- 
eight  or  thirty  years  that  has  been  supposed. 

The  codes  of  procedure  of  1852,  both  civil  and  criminal, 
were  intended  to  remedy  some  of  the  evils  attendant  u^^on 
the  old  system.  The  civil  code  provides  for  a  specific  assign- 
ment of  all  errors  relied  upon  in  this  court ;  and,  though  the 
same  provision  is  not  found  in  the  criminal  code',  it  has  been 
the  settled  practice  since  its  adoption  to  require  a  specific 
assisrnment  of  errors  in  criminal  cases,  the  same  as  in  civiL 
See  Moore's  Criminal  Law,  p.  569,  sec.  476 ;  BicknelPs 
Criminal  Practice,  p.  250.  This  practice,  so  long  and  so 
thoroughly  established,  will  not  now  be  departed  from. 

The  petition  is  overruled. 


No.  9154. 

AvEKY  V.  Akins  et  al. 

Partition.— raZe  Gained  ITicrcfty.— Partition  of  lands  gives  the  parties: 
to  it  no  new  title  to  tlie  parts  allotted  to  them  in  j^cveralt}';  bnt  they 
respectivelj'  continue  to  hold  the  land  by  the  former  title  merely 
divested  of  the  title  of  their  co-tenants. 

SAyiE.^Judgment,— Estoppel, — Widow.— Descents. — A  judgment  in  parti- 
tion between  a  widow  and  her  children,  which  allots  to  her  in  fee  sim- 
ple a  part  of  the  lands  of  which  her  husband  died  seized,  to  hold  -'free 
from  any  and  all  claim  or  demand  whatever**'  of  the  children  of  said 
husband  by  her,  operates  only  upon  existing  rights,  and  will  not  estop 
such  children  from  claiming  the  estate  which  they  would  after\vards 
inherit  upon  her  death,  under  section  18  of  the  act  concerning  de- 
scents, 1  R.  S.  1876,  p.  411. 

8ame. — Conveyance  during  subsequent  Coverture,  of  Lands  Derived  from  Z)e- 
ceased  Husband.— Descent. — A  widow  with  childi-en.to  whom  Is  allotted 
by  partition  her  share  in  severalty  of  the  lands  of  her  deceased  hus- 
band, who  was  the  father  of  such  children,  can  not,  during  a  subsequent. 
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marriage,  convey  the  land  so  allotted  to  her;  and  upon  her  death  dur- 
ing coverture  such  lands  will  descend,  under  sec.  18  of  the  act  regulat- 
ing descents,  to  the  children  of  the  marriage  by  which  she  obtained  title. 
"Estoppel  in  Pais  and  by  Deed.— A  woman,  having  a  child  by  a  former 
marriage  and  holding  real  estate  in  viituc  of  that  marriage,  during  a 

•  subsequent  coverture,  attempted  to  convey  the  land  in  fee  simple,  for  a 
:'    valuable  consideration,  by  deed  with  full  covenants,  In  which  her  hns^ 

band  joined.  The  child,  being  fidly  informed  of  her  rights,  consented 
to  the  conveyance,  and  upon  reaching  full  age.  the  mother  still  being 
alive,  she  executed  to  the  purchaser  her  own  deed  of  quitclaim,  with- 
out covenants,  for  the  purpose  of  signifying  her  consent  to  her  moth- 
er's conveyance,  and  for  the  purpose  of  conveying  all  her  present  or 
exi)ectant  estate  in  the  laud,  and  of  releasing  it  from  any  claim  or  de- 
mand by  her;  and,  after  her  mother's  death,  she  received  from  her  step- 
father the  amount  of  the  purchase-money  which  had  not  been  expended 
by  her  mother,  and  which  she  accepted  with  knowledge  of  the  source 
from  which  it  was  derived. 
&ldf  that  such  child  was  not  estopped  to  set  up  her  title  by  descent  from 
her  mother  and  to  maintain  an  action  for  possession  of  the  land. 

From  the  Marion  Superior  Court. 

W.  Wallace,  L.  Wallace,  J.  T.  Dye  and  W.  P.  Fishback, 
for  appellant. 

A.  T.  Beck  and  J.  A.  Buchanan,  for  appellees. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel* 
lant,  to  recover  possession  of  certain  real  estate  in  the  city  of 

•  Indianapolis.  An  answer,  reply,  and  counter-claim  were  filed. 

The  court  below  at  general  term  held  that  a  demurrer  to 
the  second  paragraph  of  the  replication  to  the  second  para- 
graph of  answer  should  have  been  overruled ;  and  that  a 
demurrer  to  the  counter-claim  should  have  been  sustained. 

Without  setting  out  these  various  pleadings  in  full,  we 
gather  from  them  the  following  facts,  on  which  the  coiTect- 
ness  of  the  ruling  below  at  general  term  depends : 

In  the  year  1850  John  W.  Foudray  died  intestate,  seized 
in  fee  simple  of  certain  real  estate  in  Marion  countj',  In- 
diana, including  that  in  coutrovei'sy  in  this  suit,  leaving  a 
Avidow  and  two  children,  viz. :  John  £.  Foudray,  and 
Milton  Foudray. 
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The  widow  of  John  W.  Foudray  was  entitled  to  dower  in 
the  estate  mentioned;  but  as  she  is  deceased,  and  as  the 
pailition  hereinafter  mentioned  was  made  subject  to  her  right 
of  dower,  her  dower  interest  is  of  no  importance  in  thccase^ 

The  real  estate  left  by  John  \V.  Foudniy  remained  undi- 
vided until  after  the  death  of  his  son,  Milton  Foudray,  who 
died  intestate,  in  the  year  1855,  leaving  his  widow,  Julia  A. 
Foudray,  and  an  only  child,  Mary  E.  Foudray,  daughter  of 
said  Milton  and  Julia  A.,  the  said  Mary  E.  having  intennar- 
lied  with  William  T.  Akins,  and  being  the  female  plaintiff 
in  the  action. 

Julia  A.  Foudray,  the  widow  of  Milton,  subsequently  in- 
termamed  with  Nathaniel  R.  Lindsay. 

After  the  intermarriage  of  her  mother  with  Lindsay,  Mary 
E.  Foudmy,  then  a  minor,  by  David  V.  Cully,  her  guardian, 
filed  her  petition  in  the  court  of  common  ideas  of  Marion 
county  for  the  partition  of  the  real  estate  of  which  John  W. 
Foudray  died  seized  as  above  stated,  making  parties  defen- 
dants thereto  said  John  E.  Foudray,  and  Nathaniel  R.  Lind- 
say and  Julia  A.  Lindsay,  formerly  Julia  A.  Foudray,  and 
such  proceedings  were  thereupon  had  in  that  court,  as  that 
one-half  in  value  of  the  land  was  set  apart  to  John  E.  Fou- 
dray, one-quarter  to  Mary  E.  Foudray,  and  one-quarter  to 
Julia  A.  Lindsay,  all  subject  to  the  dower  above  mentioned. 

The  portion  set  apart  to  Julia  A.  Lmdsay  is  the  property 
in  controversy  in  this  action. 

The  judgment  of  the  court  confirming  the  report  of  the 
commissioners  making  the  partition,  so  far  as  the  part  as- 
signed to  Julia  A.  Lindsay  is  concerned,  is  as  follows,  viz.  r 

**It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court,  that  said  Julia  ^.  Lindsay,  her  heirs  and  assigns 
forever,  do  have,  hold,  possess  and  enjoy  the  premises  so 
set  off  and  assigned  to  her,  free  from  any  and  all  claim  or 
demand  whatever  of  the  said  John  E.  Foudray  or  Mary  E. 
Foudray  or  either  of  them,  and  any  and  all  persons  claim- 
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ing  from  or  under  them  or  either  of  them,  but  subject  to 
the  dower  of  said  Martha  Foudray,  widow  of  John  W  Fou- 
dray ,  deceased. ' '  The  same  judgment  was  rendered,  mutatis 
mutandiSj  in  respect  to  the  other  shares. 

Afterward,  in  January,  1864,  said  Nathaniel  R.  Lindsay 
and  Julia  A.,  his  wife,  executed  a  warranty  deed  for  the 
premises  thus  set  apart  to  her,  and  in  controversy  herein,  to 
£aid  David  V.  Cully,  for  the  consideration  of  $4,000.  And, 
in  November  of  the  same  year,  the  plaintiff  herein,  then 
Mary  E.  Foudray,  she  having  then  arrived  at  the  age  of 
twenty-one  years,  executed  a  deed  for  the  premises  thus  set 
apart  to  her  mother,  to  said  Cully,  in  the  following  terms : 
•'This  indenture  witnesseth,  that  Mary  E.  Foudray,  of  Marion 
county.  State  of  Indiana,  in  consideration  of  five  dollars  to 
her  paid  by  David  V.  Cully,  the  receipt  whereof  is  hereby 
acknowledged^  doth  hereby  sell,  convey,  release  and  forever 
quitclaim  to  said  David  V.  Cully,  bis  heirs  and  assigns  for- 
ever, the  following  real  estate  in  the  city  of  Indianapolis, 
Marion  county,  and  State  of  Indiana,  described  as  follows, 
to  wit :"  (description)  ** together  with  all  the  privileges  and 
appurtenances  to  the  same  belonging." 

Afterward,  in  September,  1865,  Cully,  by  warranty  deed 
and  for  the  consideration  of  $8,000,  conveyed  the  premises 
to  Avery,  the  defendant  herein.  In  1869,  and  before  the 
bringing  of  this  suit,  Julia  A.  Lindsay  died,  leaving  her  said 
husband  surviving. 

The  follo^ving  allegations  are  contained  in  the  counter- 
claim, viz. :  **That  at  and  before  the  time  of  the  execution 
of  said  conveyance"  (the  conveyance  from  Lindsay  and 
wife  to  Cully),  «»the  said  Mary  E.  Foudray  was  fully  in- 
formed of  her  supposed  interest  a|id  right  in  and  to  said 
real  estate,  as  daughter  of  Milton  and  Julia  A.  Foudray, 
and  of  the  execution  of  said  conveyance  by  her  said  mother, 
and  at  the  time  consented  fully  and  freely  to  said  convey- 
ance ;  and  particularly,  that  said  Nathan  B.  Lindsay  did  in- 
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form  her  of  her  said  supposed  rights,  and  of  said  convey- 
^ance ;  and  that  said  consideration  therefor,  to  wit,  the  sum 
of  four  thousand  dollars,  was  to  be  paid,  and  was  paid,  to 
«aid  Julia  A.  Lindsay  ;  that  said  Nathan  B.Lindsay  did  ask 
her  consent  to  such  transaction  before  the  execution  of  said 
deed  of  conveyance,  and  before  becoming  himself  liable  upon 
any  covenants  of  warranty  of  title  in  said  deed  contained ; 
that  the  said  Julia  A.  Lindsay  did  ask  and  request  her  con- 
sent to  such  transaction  before  the  execution  of  the  same, 
and  before  she  received  the  said  consideration  therefor ;  that 
said  David  V.  Cully  did  request  the  consent  of  said  Mary  E. 
Foudray  to  such  conveyance,  and  to  the  payment  of  the  said 
Julia  A.  Lindsay  of  said  consideration  therefor ;  and  that 
said  Mary  E.  Foudray  did  consent  to  such  conveyance,  and 
did  consent  that  the  consideration  therefor  be  paid  to  her 
■said  mother,  she,  the  said  Mary,  being  fully  advised  of  and 
well  knowing  her  said  supposed  rights  in  said  pi*emises,  the 
said  consideration  paid  by  said  Cully  to  her  said  mother, 
and  that  said  consideration  was  paid  for  a  conveyance  in 
fee  simple,  and  that  said  conveyance  was  of  the  fee  simple 
to  said  real  estate  ;  that  said  sum  of  four  thousand  dollars 
was  so  paid  by  said  Cully  to  said  Julia  A.  fot  the  convey- 
ance as  aforesaid,  and  with  the  consent  and  approval  of  said 
Mary  E.  Foudray ;  that  afterward,  to  wit,  on  the  7th  day 
of  November,  1864,  the  said  Mary  E.  Foudray,  being  then 
of  full  age  of  twenty-one  years  and  unmarried,  did,  for  the 
purpose  of  signifying  her  consent  to  the  said  conveyance  by 
her  said  mother  to  said  Cully,  and  for  the  purpose  of  con- 
veying any  and  all  interest  present  or  expectant  in  said  prem- 
ises, and  of  releasing  said  premises  from  any  claim  or  demand 
of  hers,  did  sign,  seal,  deliver  and  acknowledge,  to  said  Cully, 
her  certain  deed  of  conveyance  thereof."  (The  deed  here- 
inbefore mentioned.)  •  ♦  ♦  "That  said  sum  so  paid  by  said 
Cully  to  Julia  A.  Lindsay  was  by  her  retained,  used  and  con- 
trolled during  the  remainder  of  her  life,  free  from  the  influ-*- 
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encc  or  control  of  her  said  husband,  and  was  used  by  her  in 
charities,  in  the  aid  of  soldiers  and  hospitals,  and  for  her 

own  benefit ;  that  on  the day  of ,  18 — ,  the 

said  Julia  departed  this  life ;  that  on  said  day  of  her  death 
there  was  remaining  unexpended  of  said  sum  about  thirteen 
hundred  dollars ;  that  her  said  husband,  Nathan  R.  Lindsay, 
did  inform  the  said  Mary  of  the  source  from  which  said  sum 
so  remaining  was  derived,  and  did  pay  to  said  Maiy  all  of 
said  thirteen  hundred  dollars,  and  that  said  Mary,  being 
thus  informed,  did  accept  said  sum." 

On  the  foregoing  facts  the  court  below,  at  general  term, 
held,  by  its  decision  upon  the  rulings  on  the  demurrera, 
that  the  property  belongs  to  the  plaintiff  Maiy  E.  Akins ; 
and  in  this  conclusion  we  fully  concur. 

We  proceed  to  the  consideration  of  the  case,  first,  with- 
out reference  to  the  supposed  estoppel  arising  out  of  the  al- 
leged acts  of  the  plaintiff,  and  will  consider  the  question  of 
estoppel  afterwards. 

When  John  W.  Foudray  died,  his  land  descended  equally 
to  his  two  sons,  John  E.  and  Milton,  subject  to  the  dower 
of  his  widow. 

When  Milton  died,  however,  the  statute  of  1852  had 
taken  effect,  and  by  it  his  share  of  the  land  descended 
equally  to  his  widow  and  daughter,  there  being  but  one  child. 
1  R.  S.  1876,  p.  412,  sec.  23.  The  18th  section  of  the  same 
statute  provides,  that  **If  a  widow  shall  marry  a  second  or 
any  subsequent  time  holding  real  estate  in  virtue  of  any 
previous  marriage  such  widow  may  not,  during  such  mar- 
riage, with  or  without  the  assent  of  her  husband,  alienate 
such  real  estate,  and  if,  during  such  marriage,  such  widow 
shall  die,  such  real  estate  shall  go  to  her  children  by  the 
marriage  in  virtue  of  which  such  real  estate  came  to  her,  if 
any  there  be.'* 

Julia  A.  Foudray,  afterwards  Julia  A.  Lindsay,  held  the 
property  in  controversy,  in  virtue  of  her  marriage  with- 


MAY  TERM,  1881.  289 


Avery  v.  Aldiui  et  a{. 


Milton  Foudray,  and  she  held  it  subject  to  the  restriction^ 
provided  for  by  section  18  above  quoted.  She  could  not 
alienate  it  during  her  subsequent  marriage ;  and,  having  died 
during  that  marriage,  the  property  went,*  by  virtue  of  the* 
statutory  canon  of  descent,  to  the  plaintiff,  Mary  E.,  the 
child  of  the  marriage  in  virtue  of  which  her  mother  received 
and  held  it. 

But  it  is  urged  by  counsel  for  the  appellant,  that,  after 
the  partition,  Julia  A.  Lindsay  held  the  property  in  virtue 
of  the  judgment  of  partition,  and  not  in  virtue  of  her  mar- 
riage with  Milton  Foudray,  and,  therefore,  that  she  held  it 
free  from  the  restriction  of  section  18,  and  could  alienate  it 
during  her  subsequent  marriage.  This  argument,  urged 
with  much  ingenuity  and  plausibility,  seems  to  us  to  be 
destitute  of  foundation.  If  the  argument  is  well  founded,, 
a  widow  entitled,  as  is  usually  the  case,  to  one-third  of  her 
husband's  land,  upon  his  decease,  after  getting  her  share 
set  off  to  her  by  partition,  holds  it  free  from  the  restriction 
of  section  18,  and  may  alienate  it  during  any  subsequent 
marriage.  After  the  partition  Mrs.  Lindsay  held  the  por* 
tion  set  apart  to  her  by  the  same  title  by  which  she  held 
the  undivided  share  before  partition.  She  held  it  by  de- 
scent from  her  former  husband,  and  not  by  purchase.  The 
effect  of  the  partition  was  to  sever  the  respective  shares, 
and  not  to  change  the  source  of  title.  This  point  was  con-  » 
aidered  in  the  case  of  Doe  v.  Dixon^  5  A.  &  E.  834,  in 
which  Lord  Denmak,  C.  J.,  said :  **In  this  case  one  of  two 
parceners  alienated  his  moiety  in  fee,  whereby  the  alienee 
and  the  remaining  parcener  became  tenants  in  common. 
Afterwards,  by  deed  of  partition  between  the  alienee  and 
the  remaining  parcener,  the  land  was  divided  by  metes  and 
bounds,  and  each  of  thejn  took  a  moiety  in  severalty.  The 
question  is  whether  by  that  deed  the  parcener  took  any 
thing  as  purchaser,  so  as  to  break  the  descent  ex  parte  ma- 
Vol.  74.— 19 
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tema,  and  to  let  in  the  heir  ex  parte  patema  on  the  death  of 
the  parcener.  It  is  admitted  that,  if  the  deed  of  partition 
had  been  between  the  parceners  themselves,  the  descent 
would  not  be  broken  ;  Com.  Dig.  Parceners^  (C.  15).  But 
it  is  said  that,  inasmuch  as  one  of  the  parties  to  the  deed 
was  a  stranger  in  blood,  whatever  was  taken  from  him  bj 
the  parcener  must  be  taken  by  purchase.  And  doubtless 
this  would  be  so  if  any  thing  was  taken  from  him :  but  we 
are  of  opinion  that  nothing  was  taken  by  the  parcener  from 
the  alienee  under  the  deed.  The  effect  of  it  was  only  that 
the  parcener  had  by  it  a  divided  moiety  in  severalty  dis- 
charged from  any  right  in  the  alienee,  instead  of  an  undi- 
vided moiety  in  common ;  but  he  had  the  same  estate  in  the 
land  as  before.*' 

In  Wade  v.  Deray^  50  Cal.  376,  it  was  held  to  be  "well  set- 
tled that  a  decree  or  judgment  in  partition  has  no  other  ef- 
fect than  to  sever  the  unity  of  possession,  and  does  not  vest 
in  either  of  the  co-tenants  any  new  or  additional  title.  After 
the  partition,  each  had  precisely  the  same  title  which  he  had 
before ;  but  that  which  before  was  a  joint  possession  was 
converted  into  a  several  one.'*  See  also  Knight  v.  McDonr 
aid,  37  Ind.  463,  and  Teter  v.  Clayton,  71  Ind.  237. 

But  appellant  insists  that  the  particular  judgment  in  the 
partition  suit  cuts  off  the  right  of  the  plaintiff  to  the  prop- 
,  «rty ;  but  this  position  is  as  untenable  as  the  other. 

The  judgment,  doubtless,  cut  off  any  right  or  supposed 
right  which  the  plaintiff  then  had  in  the  share  set  off  to  Mrs. 
Lindsay ;  but  it  did  not  in  any  manner  affect  any  right  that 
she  might  afterwards  acquire  to  that  share.  The  judgment 
dealt  with  then  existing  rights,  and  none  other.  The  right 
which  the  plaintiff  now  sets  up  to  that  share  did  not  exist  at 
the  time  of  the  partition,  but  has  accrued  since. 

By  the  descent  and  the  partition,  Mrs.  Lindsay  became 
vested  with  the  fee  simple  to  the  share  set  off  to  her,  dis- 
charged of  any  then  existing  claim  of  the  plaintiff  to  it,  but 
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the  partition  could  not  enable  her  to  alienate  it  daring  her 
-marriage,  nor  could  it  control  the  law  of  descent  and  deter- 
mine who  should  inherit  the  property  in  case  she  should  die 
during  that  marriage.  Mrs.  Lindsay  took  the  fee  with  the 
right  of  alienation  at  any  time  that  she  might  be  free  from 
coverture.  Had  she  survived  Mr.  Lindsay,  she  could  have 
conveyed  the  fee.  See  Small  v.  RobertSy  51  Ind.  281 ;  Piper 
V.  May,  51  Ind.  283 ;  Nesbitt  v.  Trindle,  64  Ind.  183 ;  Seb- 
reU  Y.  Hughesy  72  Ind.  186. 

The  deed  executed  by  Mr.  and  Mrs.  Lindsay  to  Cully  was 
rendered  absolutely  void  by  the  18th  section  of  the  statute. 
Newby  v:  Hinshawy  22  Ind.  334 ;  Vinnedge  v.  Shaffer,  35 
Ind.  341 ;  Mattox  v.  Hightshuey  39  Ind.  95  ;  Bowers  v.  Van 
WinklCy  41  Ind.  432 ;  Edmondaon  v.  (707-71,  62  Ind.  17. 

The  result  is  that  the  title  remained  in  Mrs.  Lindsay  until 
her  death,  when  the  property  descended  to  the  plaintiff  as  the 
«hild  of  the  marriage  in  virtue  of  which  her  mother  held  it. 

We  come  to  the  supposed  estoppel.  The  deed  executed 
by  the  plaintiff  Mary  E.  was  but  a  quitclaim  deed.  The 
words  therein,  "to  said  David  V.  Cully,  his  heirs  and  assigns 
forever y*^  do  not  make  it  anything  more  than  a  quitclaim 
-deed.  If  she  had  had  the  fee  to  convey,  then  these  words 
would  have  operated  to  convey  that  quantity  of  estate.  But 
she  then  had  no  estate  in  the  premises  whatever,  nor  did  her 
deed  affirm,  directly  or  by  any  necessary  implication,  that  she 
had.  It  is  well  settled  that  such  a  deed  will  not  estop  her  to 
set  up  her  title  afterward  acquired.  Van  Rensselaer  v.  Kear- 
ney y  11  How.  297  ;  Shumaker  v.  Johnsony  35  Ind  33  ;  Nich- 
olson V.  CaresSy  45  Ind.  479  ;  Graham  v.  Grahamy  55  Ind.  23. 

But  it  is  alleged  that  the  plaintiff  consented  to  the  convey- 
ance of  the  property  to  Cully  by  her  mother  and  her  moth- 
er's husband,  and  to  the  receipt  by  her  mother  of  the  pur- 
chase-money; and  that  she,  after  her  mother's  death,  re- 
ceived from  Mr.  Lindsay  $1,300  of  the  purchase-money, 
knowing  the  source  from  which  it  came. 


292  SUPREME  COURT  OF  INDIANA, 


Avery  v.  Aldng  et  al. 


It  is  alleged  lq  the  counter-claim  filed  by  the  defendant^ 
that  Cully,  the  plaintiff's  guardian,  requested  the  plaintiff 
to  consent  to  the  conveyance  to  him  of  the  property  by^ 
Lindsay  and  wife. 

This  attempted  conveyance  was  made  for  $4,000.  Within 
less  than  two  years  from  that  time,  Cully  sold  it  to  the  de> 
fendant  in  this  action  for  $8,000.  The  property  may,  how- 
ever, have  rapidly  risen  in  value  in  the  meantime. 

We  do  not  think  the  receipt  by  the  plaintiff  Mary  E. ,  of 
the  $1,300,  estops  her  to  set  up  her  title  derived  by  descent 
from  her  mother.  She  steps  into  the  shoes  of  her  mother 
in  respect  to  the  title ;  that  is,  she  takes  whatever  title  her 
mother  had.  Her  mother  could  not  have  been  estopped  by 
the  receipt  of  the  purchase-money  to  set  up  the  invalidity 
of  her  deed  to  Cully ;  for,  if  she  could,  it  would  work  a. 
substantial  abrogation  of  the  interdict  upon  alienation  dur- 
ing a  second  or  subsequent  marriage,  contained  in  the  18th 
section.  If  her  mother  could  not  have  been  estopped  by 
the  receipt  of  the  purchase-money,  it  would  seem  to  follow 
that  the  mere  transmission  of  the  money  from  the  mother 
to  the  plaintiff  could  not  work  the  estoppel. 

Beyond  what  has  been  noticed,  there  is  nothing  in  the- 
case  that  has  any  of  the  elements  of  an  estoppel. 

The  plaintiff  consented  to  the  conveyance  by  Lindsay  and 
wife  to  Cully ;  but  she  practiced  no  fraud,  deception  or  con- 
cealment upon  any  one. 

As  was  said  by  the  Supreme  Court  of  Wisconsin  in  the 
case  of  Edwards  v.  Evana^  16  Wis.  193,  "It  would  be 
most  unreasonable  to  exclude  a  party  from  showing  his  title 
because  of  his  participation,  without  fraud  or  deception,  in 
a  transaction  notoriously  void,  from  which  it  was  well  known 
no  legal  or  equitable  right  could  arise.  The  case  seems  en- 
tirely destitute  of  the  essential  elements  of  an  estoppel.'' 

The  judgment  below  at  general  term  is  affirmed,  with  costs.. 
Petition  for  a  rehearing  ovemiled. 
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Practice. — Supreme  Court.— Transcript ^  Hovo  Corrected, — ^A  transcript  in  '*  '^S 

the  Supreme  Court,  if  defective,  can  only  be  corrected  by  a  certiorari. 

Same. — Appeal, — Becord. — Complaint, — Answer,  —  Unless  the  record  on 
appeal  contains  a  copy  of  the  complaint,  the  Supreme  Court  can  not 
determine  the  sufficiency  of  an  answer  thereto. 

From  the  Jasper  Circuit  Court. 

W.  C,  Wilson^  J.  H.  Adams^  C.  If.  Test^  J.  Cohurny  8, 
P.  Thompson  and  jT.  J'hompsony  for  appellant. 

J,  N",  Templar^  li.  Gregory ^  D.  E.  Straight  and  Z7.  Z. 
Wiley y  for  appellee. 

Woods,  J. — ^The  appellee  sued  the  appellant  on  a  com- 
plaint in  one  paragraph,  to  which  a  second  paragraph  was 
afterward  added.  The  appellant's  demurrer  was  sustained 
to  the  first  paragraph  and  overruled  as  to  the  second,  to 
which  he  filed  an  answer  in  twelve  paragraphs,  to  the  tenth, 
eleventh  and  twelfth  of  which  the  demurrer  of  the  appellee 
was  sustained.  To  so  many  of  these  rulings  as  were  adverse 
to  him,  and  to  the  giving  and  refusing  of  certain  instruc- 
tions, the  appellant  saved  exceptions,  and  has  assigned  er- 
rors which  bring  them  under  review.  The  second  paragraph 
of  the  complaint  is  not  in  the  record.  The  appellant,  after 
filing  his  transcript,  presented  what  he  claimed  to  be  a  cer- 
tified copy  of  the  omitted  paragraph,  and  moved  to  have  it 
treated  as  a  part  of  the  record,  but  the  motion  was  overruled 
on  May  7th,  1879,  on  the  ground  that  a  '^transcript  can  be 
corrected  only  by  a  certiorari ;^^  and  no  step  has  been  since 
taken  for  the  purpose  of  supplying  the  omission. 

In  this  condition  of  the  record,  it  is  impossible  for  us  to 
know  what  kind  of  a  ease  was  tried  ;  whether  the  complaint 
was  good  or  bad,  or  whether  the  instructions  given  and  re- 
fused wxre  relevant  and  proper  or  the  contrary.  It  must  be 
equally  clear  that  we  can  not  determine  the  sufficiency  of  the 
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answer  without  knowing  the  contents  of  the  complaint  to 
which  it  was  addressed.  These  particular  answers  set  up  the 
six  and  the  twenty  year  statute  of  limitations,  but  there 
may  be  causes  of  action  so  presented  as  that  no  limitation 
will  apply ;  as,  for  instance,  in  certain  cases  for  the  enforce- 
ment of  trusts.  See  Heizer  v.  Kelly ^  73  Ind.  582 ;  Albert  v. 
The  State  J  ex  rel.^  65  Ind.  413 ;  Earle  v.  Peterson^  67  Ind. 
503 ;  Potter  v.  Smith,  36  Ind.  231. 
Judgment  affirmed,  with  costs. 


No.  nw. 

> 

Edwards  v.  Powell. 

Practice.— JVcto  TriaU — Evidence.— "Ettot  of  the  court  In  permittiiig  the 
introduction  of  evidence  is  ^* error  of  law  occurring  at  the  trial,  ^*  and 
when  excepted  to  at  the  time  constitutes  cause  for  a  new  trial,  in  amo- 
tion therefor  addressed  to  the  trial  court. 

%AMR.— Assignment  of  £rrar.— Matter  constituting  cause  for  a  new  trial 
can  not  be  assigned  as  error  for  the  first  time  in  the  Supreme  Court,  and, 
if  so  assigned,  will  present  no  question  for  decision. 

Guardian  and  Ward.— /S'aZc  of  Beal  Estate.— Deed  by  Commissioner.^ 
Evidence  of  Confirmation  of  Sale. — ^A  deed,  made  by  a  commissioner  ap- 
pointed by  the  court  for  that  purpose,  upon  the  sale  of  a  ward^s  real 
estate,  under  a  petition  therefor  by  his  guardian,  is  proof  sufficient,  in 
the  absence  of  any  evidence  to  the  contrary,  that  such  sale  was  reported 
to  and  approved  by  the  court. 

From  the  Montgomery  Circuit  Court. 

S.  C.  Willson  and  i.  B.  Willsony  for  appellant. 
H.  M.  BiUings,  for  appellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellant  against  the 
appellee,  to  recover  the  possession  of  certain  real  estate,  par- 
ticularly described,  in  Montgomery  county,  and  damages  for 
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being  kept  out  of  the  possession.  The  appellant's  complaint 
was  in  the  ordinary  statutory  form  in  such  cases ;  and  the 
appellee  answered  by  a  general  denial  of  the  complaint.  On 
the  second  trial  of  the  cause  by  the  court,  a  finding  was  made 
for  the  appellee,  the  defendant  below ;  and  the  appellant's 
motion  for  a  new  trial  having  been  overruled,  and  his  excep- 
tion saved  to  this  ruling,  the  court  rendered  judgment  against 
him  for  the  appellee's  costs. 

Upon  the  record  of  this  cause,  the  appellant  has  assigned 
errors,  as  follows : 

1.  The  court  erred  in  permitting  the  appellee  to  intro- 
duce in  evidence  the  petition  for  the  sale  of  real  estate,  of 
John  Small,  guardian  of  said  Eli  H.  Edwards,  filed  in  the 
court  of  common  pleas  of  Montgomery  county,  the  report  of 
appraisers,  the  decree  of  sale,  and  the  deeds  of  the  commis- 
sioner appointed  in  pursuance  of  said  decree  ;  and, 

2.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

1 .  The  matter  stated  in  the  first  alleged  error  would  have 
constituted  a  proper  cause  for  a  new  trial,  in  the  motion 
therefor  addressed  to  the  trial  court.  If  it  was  error  to  per- 
mit the  introduction  of  the  evidence  mentioned,  it  was  an 
error  of  law  occurring  at  the  trial,  and,  if  excepted  to  at  the 
time,  constituted  the  eighth  statutory  cause  for  a  new  trial. 
It  was  not  assigned  by  the  appellant,  as  a  cause  for  a  new 
trial,  in  his  motion  therefor ;  and  it  can  not  be  assigned  for 
the  first  time,  in  this  court,  as  an  independent  error.  It  is 
settled  by  the  decisions  of  this  court,  that  matter  constitut- 
ing a  proper  cause  for  a  trial,  in  a  motion  therefor  in  the 
trial  court,  can  not  be  assigned  in  this  court  as  error ;  and, 
if  so  assigned,  it  will  present  no  question  for  the  decision  of 
this  court.  Buskirk's  Practice,  126,  and  cases  cited ;  Freeze 
V.  DePuy,  57  Ind.  188  ;  Wiley  v.  Barclay^  58  Ind.  577  ;  and 
Walls  V.  Tlie  Anderson^  etc.^  R.  R.  Co.^  60  Ind.  56.  The 
appellant's  counsel  have  devoted  the  greater  portion  of  their 
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•elaborate  brief  of  this  cause  to  the  discussion  of  the  matters 
complained  of  in  the  first  supposed  error ;  but  the  questions 
^re  not  properly  before  this  court,  and  we  do  not  consider 
them. 

2.  In  his  motion  for  a  new  trial,  the  appellant  assigned, 
as  causes  therefor,  that  the  finding  of  the  court  was  contrary 
to  law,  and  that  it  was  not  sustained  by  sufficient  evidence. 
The  appellant's  counsel  claim,  that  the  evidence  was  not  suf- 
ficient to  sustain  the  finding  of  the  court,  because  it  did  not 
show  that  the  commissioner,  who  made  the  sale  of  the  real 
estate  under  the  petition  of  the  appellant's  guardian,  had 
complied  with  the  provisions  of  section  21  of  the  act  of  June 
9th,  1852,  touching  the  relation  of  guardian  and  ward.  In 
that  section,  it  is  provided  that,  **At  the  term  of  the  court 
next  after  such  sale,  such  guardian  or  commissioner  shall 
make  report  thereof  to  such  court,  and  produce  the  proceeds 
of  sale,  and  the  notes  or  obligations,  or  other  securities  taken 
to  secure  the  payment  of  the  purchase-money."  2  R  S. 
1876,  p.  597.  Counsel  claim  that  the  report  of  sale  pro- 
vided for  in  this  section  of  the  statute  was  for  confirmation, 
and  that,  without  such  confirmation,  no  deed  could  be  held 
valid.  It  is  true,  that  no  formal  written  report  of  sale  ap- 
pears to  have  been  made,  but  it  seems  to  us  that  the  deeds 
in  evidence,  which  were  made  by  a  commissioner  appointed 
by  the  court  for  that  purpose,  were  proof  sufficient,  in  the 
absence  of  any  evidence  to  the  contrary,  that  the  sales  were 
reported  to,  and  approved  by,  the  court.  We  can  not  dis- 
turb the  finding  of  the  court  on  the  evidence. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Opinion  filed  at  November  tenii,  1880. 

Petition  for  a  rehearing  overruled  at  May  term,  1881. 
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Otty.  "Liability  of,  a»  Stockholder  in  Bailroad  Company.^  Work  and  Labor.  ^  ^ 
— A  city,  having  subscribed  to  the  stock  of  a  railroad  company,  under  ^57  ^ 
the  act  of  May  4th,  1869,  authorizin^i:  cities  to  aid  in  the  construction  ~ 

of  railroads,  1  R.  S.  1876,  p.  299,  is  bound  by  the  same  liability  which, 
under  section  38  of  the  act  for  the  incorporation  of  railroad  companies, 
1  R.  S.  1876,  p.  712,  attaches  to  an  ordinaiy  stockholder  in  such  com- 
pany for  labor  done  in  the  construction  of  its  road. 

Constitutional  Law.— 27«c  o/^c^— Section  38  of  said  act  lor  the  in- 
corporation of  railroad  companies  is  constitutional,  its  provisions  ieing 
matter  properly  connected  with  the  subject  of  the  title  of  such  act,  with- 
in the  meaning  of  section  19,  article  4,  of  the  constitution. 

From  the  Vigo  Circuit  Court. 

W.  Eggleslon  and  N.  O.  Buffy  for  appellant. 
T.  W.  Harper,  for  appellees. 

Woods,  J. — The  demurrer  of  the  appellees  was  sustained 
to  the  complaint,  and  judgment  rendered  accordingly.  The 
defendant,  the  City  of  Terre  Haute,  alone  was  served  with 
process  from  the  court  below,  and  the  only  question  urged 
upon  our  attention  is,  whether  the  complaint,  shows  a  good 
•cause  of  action  against  said  city.  The  purpose  of  the  action 
was  to  charge  the  city  and  other  defendants  for  labor  done 
in  the  construction  of  the  Railroad  of  the  Cincinnati  and 
Terre  Haute  Railway  Company,  of  which  the  defendants 
were  the  stockholders  at  the  time  the  labor  was  done.  We 
find  it  unnecessary  to  set  out  a  copy  of  the  complaint,  or  to 
give  special  consideration  to  its  allegations,  as  no  defect  is 
olaimed  which  could  be  supplied  by  an  amendment.  The 
whole  contention  of  the  counsel  on  either  side  is  upon  the 
question,  whether  a  municipal  corporation,  organized  under 
the  general  laws  of  the  State  for  the  incorporation  and  gov- 
ernment of  cities,  is  bound  by  the  same  liability  which, 
under  the  38th  section  of  the  *'Act  to  provide  for  the  incor- 
poration of  railroad  companies,"  approved  May  11th,  1852, 
iittaches  to  an  ordinary  stockholder  in  such  company.     The 
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city  made  her  alleged  subscription  of  stock  in  September,, 
1871.     The  section  of  the  law  referred  to  is  as  follows : 

"Sec.  38.  The  stockholders  shall  be  individually  liable  to 
laborers y  their  executors,  administrators  and  assigns,  for  all 
labor  done  in  the  construction  of  said  road,  that  shall  remain 
unpaid  after  the  assets  of  the  corporation  shall  have  been 
exhausted."    1  R.  S.  1876,  p.  712. 

By  an  act  approved  May  4th,  1869,  it  was  enacted,  **That 
any  city,  incorporated  under  the  general  law  of  this  State, 
upon  petition  of  a  majority  of  the  resident  freeholders  of 
such  city,  may  hereafter  subscribe  to  the  stock  of  any  rail- 
road, hydraulic  company,  or  water  power,  running  into  or 
through  such  city,  or  near  the  corporate  limits  of  said  city, 
*  *  *  *  subject,  however,  to  the  limitations,  direction 
and  restriction  named  in  the  provisos  to  the  sixtieth  section 
of  the  act  entitled  'An  act  to  repeal  all  general  laws  now  in 
force  for  the  incorpomtion  of  cities,  prescribing  their  pow- 
ers and  rights,'  "  etc,  approved  March  14th,  1867.  The  pro- 
visos referred  to  contain  nothing  pertinent  to  our  present  in- 
quiry.   1  R.  S.  1876,  p.  299. 

These  provisions  of  the  law  seem  to  be  so  plain  and  di- 
rect  to  the  point  as  to  leave  little  room  for  debate  upon  the 
question  presented  for  decision.  The  counsel  for  the  ap- 
pellee has  favored  us  with  an  elaborate  brief,  wherein  he 
argues  that  the  city  defendant  is  not  subject  to  the  individ- 
ual liability  which  is  imposed  on  the  individual  stockholder. 
The  argument  turns  entirely  upon  the  following  proposi- 
tions, advanced  by  the  counsel,  namely : 

*'lst.  That  the  liability  of  municipal  corporations  must 
appear  in  their  charter,  that  being  the  instrument  from  which 
their  power  to  become  stockholders  is  derived ;  if  no  liability 
is  authorized  to  be  incurred  or  created  by  the  charter,  then 
none  exists. 

**2d.  That  the  section  of  the  railroad  act  above  set  out  is- 
unconstitutional,  because  the  subject-matter  thereof  is  not. 
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expressed  in  the  title  of  the  act,  nor  does  it  relate  to  a  sub- 
ject properly  connected  therewith." 

We  do  not  question  the  accuracy  of  the  first  proposition, 
but  its  aj^^lication  leads  us  to  a  conclusion  directly  the  op- 
posite of  that  for  which  the  appellees  contend.  By  the  act 
of  May  4th,  1869,  the  Legislature  made  an  express  grant 
to  the  defendant  of  the  power  to  become  a  stockholder  in  a 
railroad  company.  So  far  as  in  their  nature  they  could  be 
exercised  or  enjoyed,  it  is  clear  that  the  rights  and  privileges 
of  an  ordinary  stockholder  belonged  to  the  city  when  it  be- 
came a  stockholder  as  alleged ;  and  it  seems  to  be  equally 
clear  that,  in  conferring  the  power  to  acquire  the  rights  and 
benefits,  the  Legislature  must  have  intended  to  impose  the 
attendant  burdens.  Indeed,  the  right  conferred  has  no  legal 
existence  or  definition  apart  from  the  duties  and  obligations 
expressly  connected  therewith. 

It  is  true,  as  suggested,  that  the  city  could  not  become 
the  president,  director,  or  other  officer  or  agent  of  the  rail- 
road company,  and,  it  may  be,  could  not  be  counted  as  one 
of  the  * 'number  of  persons,  not  less  than  fifteen,  being  sub- 
scribers to  the  stock  of  any  contemplated  railroad,"  which 
the  1st  section  of  the  general  railroad  law  requires,  in  order 
to  form  a  railroad  corporation.  But  it  is  plain  that  these 
things  are  not  essential  to,  and  inseparable  from  the  fact  of, 
membership  in  the  corporation.  They  are  essentials  to  the 
corporate  existence,  but  not  to  membership  therein.  The 
shareholder  may  or  may  not  be  the  president  or  director ; 
but  he  can  not  have  a  shareholder's  common  rights,  and  not 
be  subject  to  the  common  liabilities,  unless  there  is  in  the 
law  some  warrant  for  the  exception.  The  act  of  December 
17th,  1872,  "to  require  railroad  companies  to  issue  stock 
paid  for  by  taxes,"  etc.,  in  certain  specified  cases,  contains 
an  express  proviso,  *«that  the  stock  so  issued  under  the  pro- 
visions of  this  act,  being  involuntary  in  its  character,  no 
personal  liability  shall  attach  to  the  original  holder  thereof 
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for  any  debt  coutracted  by  the  railroad  company."  A  simi- 
lar proviso  should,  and  doubtless  would,  have  been  embodied 
in  the  act  of  May  4th,  1869,  if  the  Legislature  had  intended 
a  like  exemption  from  liability  on  the  part  of  sucB  cities  as 
should  avail  themselves  of  the  powers  conferred  by  that  act^ 
In  this  respect  there  is  some  analogy  between  this  case  and 
the  case  of  Gray^  GovemoVy  v.  The  State^  ex  rel.  Coghlen^ 
72  Ind.  567,  wherein  the  court,  in  considering  the  rate  of  in- 
terest which  the  creditor  of  the  State  was  entitled  to  receive 
on  his  bond  (one  of  the  internal  improvement  bonds  of  1836), 
says :  «'We  see  no  reason  why  the  State,  as  a  debtor,  should 
be  placed  in  any  other  or  different  situation,  as  to  its  obliga- 
tion to  pay  interest,  than  that  occupied  by  any  private  debtor 
or  other  public  corporation.  1  Dan.  Neg.  Instr.,  sec  436; 
Murray  v.  Charleston^  96  U.  S.  432.  In  the  case  last  above 
cited  the  court  said :  •The  truth  is.  States  and  cities,  when 
they  borrow  money  and  contract  to  pay  it  with  interest,  are 
not  acting  as  sovereignties ;  they  come  down  to  the  level  of 
ordinary  individuals.  Their  contracts  have  the  same  mean- 
ing as  that  of  similar  contracts  between  private  persons.'  ** 

It  has  been  held  that  if  a  sovereign  State,  which  can  not 
be  sued  without  its  own  consent,  has  voluntarily  rendered 
itself  liable  to  a  private  action,  and  if  it  has  become  a  stock- 
holder in  a  private  corporation,  it  has  subjected  itself  to 
the  same  liabilities  which  attach  to  any  private  stockholder. 
Curran  v.  Tlie  State^  16  How.  304 ;  Rohinson  v.  Tlie  Bank 
of  Darieriy  18  Ga.  65  ;  Thompson  Liability  of  Stockholders^ 
sec.  20  ;  Morse  Banks,  etc.,  pp.  516-518  ;  National  Bank  v. 
CasCy  99  U.  S.  628.  In  the  case  last  cited,  the  Gcrmania 
Bank  held,  as  collateral  security  for  money  loaned,  shares 
of  stock  in  the  Crescent  City  National  Bank,  of  New  Orleans, 
and, the  latter  bank  having  become  insolvent,  was  held  sub- 
ject to  the  liability  of  a  stockholder,  the  court,  among  other 
things,  saying :  ** There  is  nothing  in  the  argument  on  behalf 
of  the  appellant  that  the  bank  was  not  authorized  to  make  a 
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loan  with  the  stock  of  another  bank  pledged  as  collateral  se- 
curity. That  is  an  ordinary  mode  of  loaning,  and  there  is. 
nothing  in  the  letter  or  spirit  of  the  National  Banking  Act 
that  prohibits  it.  But,  if  there  were,  the  lender  could  not 
set  up  its  own  violation  of  law  to  escape  the  responsibility 
resulting  from  its  illegal  action."  And  much  less  can  the  ap- 
pellee escape  the  responsibility  of  having  taken  stock  which, 
the  law  expressly  authorized  it  to  take. 

In  support  of  his  proposition  that  the  38th  section  of  the 
act  for  the  incorporation  of  railroad  companies  is  unconsti- 
tutional, after  quoting  section  19,  article  4,  of  the  constitu- 
tion, the  counsel  for  the  appellee  cites  and  comments  on  th» 
following  cases :  The  State  v.  Young^  47  Ind.  150 ;  The  State 
V.  Wilson,  7  Ind.  516  ,  Foley  v.  The  State,  9  Ind.  363 ;  Gmes-^ 
pie  V.  The  State,  9  Ind.  380 ;  Mewhertei'  v.  Price,  11  Ind. 
199  ;  Hie  State  v.  Bowers,  14  Ind.  195  ;  Igoe  v.  The  State^ 
14  Ind.  239  ;  Spaugh  v.  Buffer,  14  Ind.  305  ;  Grvhhs  v.  The 
State,  24  Ind.  295 ;  The  Town  of  FishhiU  v.  FishkiU,  etc.„ 
P.  B.  Co. ,  22  Barb.  634 ;  77ie  People  v.  Allen,  42  N.  Y.  404 ;: 
The  People  v  BiUs,  35  N.  Y.  449  ;  The  People  v.  O'Brien,. 
38  N.  Y.  193 ;  The  City  of  San  Antonio  v.  Gould,  34  Tex. 
49 ;  Prothro  v.  Orr,  12  Ga.  36  ;  Cutiip  v.  Sheriff  of  Cal-- 
houn  County,  3  W.Va.  588 ;  The  People  v.  Commissioners,, 
etc.,  53  Barb.  70 ;  Oaskin  v.  Anderson,  7  Abb.  Pr.  (N.  S.) 
1 ;  Oaslnn  v.  Meek,  8  Abb.  Pr.  (N.  S.)  312  ;  SetOe  v.  Van 
Evrea,  49  N.  Y.  280. 

Without  taking  the  time  to  make  a  statement  of  the  scope 
and  bearing  of  these  cases,  as  we  should  hardly  be  justified 
in  extending  our  opinion  to  the  length  necessary  for  that 
purpose,  we  content  ourselves  with  saying  that  they  do  not 
require  us  to  accept,  nor  would  they  justify  us  in  adopting, 
the  conclusion  for  which  counsel  contends.  The  constitu- 
tional provision  is,  that  ^< Every  act  shall  embrace  but  on& 
subject  and  matters  properly  connected  therewith ;  which 
subject  shall  be  expressed  in  the  title.     But  if  any  subject 
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«hall  be  embraced  in  an  act,  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  the  title."  1  R.  S.  1876,  p.  30. 
The  title  of  the  act  in  question  is,  "An  act  to  provide  for 
the  incorporation  of  railroad  companies."  The  incorpora- 
tion of  railroad  companies  is  the  '^one  subject"  of  this  act, 
And  we  entertain  no  doubt  that  it  was  **  matter  properly  con- 
nected therewith"  to  provide  for  the  individual  liability  of 
the  stockholders  in  such  companies  as  should  be  organized 
under  the  law.  It  is  only  the  "one  subject"  which  must  be 
expressed  in  the  title. 

We  hold,  therefore,  that  the  complaint  is  good  as  against 
the  objections  which  have  been  brought  to  our  attention,  and 
consequently  that  the  circuit  court  erred  in  sustaining  the 
demurrer  thereto. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
<3omplamt. 

Petition  for  a  rehearing  oyemiled. 
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Stratton  v,  Kennard  et  al. 

Tendob  and  Purchaser.— PurcAcwe-Jtfontfj^  of  Seal  Estate.^Drfmce  <m 
Failure  of  TUle.—Jn  the  absence  of  covenants  of  warranty  or  for  title, 
or  proof  of  fraud,  a  failure  of  title  is  no  defence  to  an  action  for  the  pur- 
chase-money of  real  estate. 

Presumption.— /nstruction^. — Emdence, — PracUce. — ^Where  the  evidence 
is  not  in  the  record,  instructions  will  be  presumed  to  be  correct  if  ap- 
plicable to  any  supposable  state  of  the  evidence. 

Practice. — Bill  of  Exceptions. — Evidence, — Written  instruments  or  doc- 
umentary evidence  may  be  incorporated  in  a  biU  of  exceptions  by 
indicating  the  place  where  they  are  to  be  inserted  by  the  words  ^'here 
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insert,"  but  the  only  way  in  which  oral  testimony  can  he  properly  got 
into  a  bill  of  exceptions  is  by  copying  it  therein  at  full  lengOi  before 
the  bill  is  signed  by  the  judge. 

From  the  Henry  Circuit  Court. 

M.  L.  Bundy  and  M.  E.  Forhner^  for  appellant. 
J.  H.  Mellett  and  .E.  H.  Bundy,  for  appellees. 

Elliott,  J. — ^This  was  an  action  upon  a  promissory  note 
iv^hich  the  appellant,  Edward  K.  Stratton,  had  executed  to 
appellees  in  part  payment  for  a  tract  of  land  purchased  from 
them  as  executors  of  Tidamou  Jessup,  deceased.  Judgment 
^as  rendered,  on  the  verdict  of  the  jury,  in  favor  of  the  ap- 
pellees, who  were  plaintiffs  below,  for  the  full  amount  of 
the  note  and  interest,  over  motion  for  a  new  trial  by  de- 
fendant. From  this  judgment  defendant  appeals,  and  as- 
signs as  errors : 

1st.  The  ruling  sustaining  a  demurrer  to  the  second  para- 
graph of  his  answer. 

2d.   The  ruling  denying  his  motion  for  a  new  trial. 

The  second  paragraph  of  the  answer  avers  that  **the  note 
on  which  this  suit  is  brought  was  given  in  part  consideration 
of  a  tract  of  land,  purchased  by  the  defendant  of  the 
plaintiffs ;  that  the  plaintiffs  have  no  title  to  the  land  sold, 
and  can  make  no  valid  conveyance  therefor,  wherefore  de- 
fendant says  the  consideration  of  said  note  has  failed,  and 
this  he  is  ready  to  verify."  This  paragraph  is  bad,  and  the 
demurrer  was  properly  sustained.  It  is  well  settled,  that  in 
the  absence  of  covenants  of  warranty  or  for  title,  or  proof 
of  fraud,  a  failure  of  title  is  no  defence  to  an  action  for  the 
purchase-money  of  real  estate.  Laughery  v.  McLean,  14 
Ind.  106 ;  Cartright  v.  Briggs,  41  Ind.  184 ;  Barkhamsted 
V.  Casef  5  Conn.  528. 

Counsel  for  the  appellant  insist  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  In  support  of  this 
position  it  is  asserted  that  two  of  the  instructions  given  by 
the  court  were  erroneous.     The  argument  upon  this  point 
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can  avail  nothing,  because  the  evidence  is  not  in  the  record* 
It  is  well  settled  that  where  the  evidence  is  not  in  the  record,, 
instructions  will  be  presumed  to  be  correct  if  applicable  to- 
any  supposable  state  of  the  evidence. 

There  was  an  attempt  to  carry  the  evidence  into  the  rec- 
ord by  a  bill  of  exceptions,  but  the  course  pursued  was  not 
one  which  the  code  or  common  law  practice  warrants.  Prior 
to  the  adoption  of  our  present  code,  even  written  instruments 
could  only  be  got  into  a  bill  by  being  copied  therein  at  full 
length  before  the  signature  of  the  judge  was  appended.  Ir-^ 
win  V.  Smithy  72  Ind.  482.  Since  the  adoption  of  the  code,, 
written  instruments  may  be  incorporated  by  proper  reference,, 
and  by  indicating  the  place  where  they  are  to  be  inserted  by 
the  words  **here  insert."  The  provision  of  the  code  applies- 
only  to  written  evidence,  and  can  not  be  held  to  embraoe^ 
oral  testimony ;  the  latter  must  be  written  in  the  bill  before- 
the  judge  signs  it.  Stewart  v.  Ranhirty  39  Ind.  161 ;  Cluck 
V.  The  Statey  40  Ind.  263.  The  bill  of  exceptions,  as  signed 
by  the  judge,  was  a  mere  skeleton,  containing,  at  the  place 
where  the  appellant  desired  the  evidence  given  on  the  trial  ta 
be  inserted,  these  words:  ^^Here  insert  the  evidence  taken 
down  by  Saint."  This  was  clearly  insufficient.  To  permit 
such  a  practice  would  result  in  confused  records,  and  lead  to* 
almost  interminable  discussions  as  to  whether  the  evidence 
was  in  the  record  in  each  particular  case.  The  only  way  in 
which  oral  testimony  can  be  properly  got  into  the  bill  of  ex- 
ceptions  is  by  copying  it  at  full  length  before  the  judge  at* 
taches  his  signature.  We  are  not  now,  we  add  to  prevent 
possible  misunderstanding,  referring  to  reports  of  evidence 
made  by  stenographers  under  the  provisions  of  the  statute 
upon  that  subject. 

Judgment  affirmed. 
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Guardian  and  WAnD.^Custody.—EducaUon.-^Support.—When  Duty  tc 
Keep  Ward  Employed. — A  guardian  is  entitled  to  the  custody  of  hi» 
wards,  and  it  is  his  duty  to  provide  for  their  education ;  and  when  of 
limited  fortune,  and  able  to  earn  their  support,  it  is  his  duty  to  keep' 
them  so  employed  rather  than  to  allow  them  to  remain  in  idleness  or 
expend  their  limited  patrimony. 

Contract.— Evidence.— Member  of  Family.^  Insufficiency  of  Evidence  to- 
Sustain  Finding.— -V^n  a  trial,  in  an  action  to  recover  for  work  and 
labor,  the  evidence  showed  that  the  plaintiff,  while  under  guardian- 
ship, went  to  live  with  the  defendant,  her  uncle,  under  an  agreement 
made  with  him  by  her  guardian  that  she  should  live  with  him  as  a 
member  of  his  family,  and  be  boarded,  clothed  and  educated  by  him; 
that  nothing  was  said  about  wages  or  pay;  that  under  this  agreement 
she  continued  to  live  with  the  family  until  her  majority,  and  until  her 
marriage,  eight  years  thereafter,  never  asking  or  demanding  wages  or 
pay  for  her  services,  the  defendant  providing  for  her  support  and  treat- 
ing her  substantially  as  a  member  of  his  family ;  that,  from  the  time  of 
her  majority  until  shortly  before  her  marriage,  she  had  loaned  her  mon- 
ey to  her  uncle,  he  paying  her  interest  therefor,  and  that  upon  settlement 
with  him  she  had  allowed  him  a  certain  sum  for  clothing  furnished  her.. 

Eeld^  that  the  evidence  was  insufficient  to  entitle  the  plaintiff  to  recover. 

From  the  Madison  Circuit  Court. 

C  L.  Henry y  H.  D.  Thompson  and  W.  8.  Diven,  for 
lippellaut. 

W.  R.  PiersBy  J.  B.  Julian^  J.  T.  Julian  BxidR.  GoUinSy 
for  appellees. 

Morris,  C. — ^The  appellees  sued  the  appellant  for  services 
rendered  him  by  the  appellee  Mary  J.  They  allege  in  their 
complaint  that  said  Mary  J.  went  to  live  with  the  appellant 
in  I86I9  as  a  servant  girl,  and  that  she  continued  to  live  with 
and  work  for  the  appellant  until  1876,  when  she  married  the 
appellee  John  B.  Yaryan;  that  her  services  were  worth. 
♦2,081. 

The  appellant  demurred  to  the  complaint.  The  demurrer 
was  overruled,  and  he  excepted.  The  appellant  then  an* 
Vol.  74.— 20 
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swered  the  complaint  by  a  general  denial.  He  also  pleaded 
payment,  and  in  a  third  paragraph  of  the  answer  he  states 
that  in  1861  the  grandfather  of  the  said  Mary  J.,  with  whom 
she  had  been  living,  died,  and  that  she  then  came  to  live 
with  him  as  a  member  of  his  family,  and  that  she  so  con- 
tinued to  live  with  him  until  1876,  when  she  was  married  to 
her  co-appellee ;  that  the  appellant,  during  the  time  said 
Mary  J.  lived  with  him,  treated  her  as  a  member  of  his 
family,  sending  her  to  school  and  furnishing  her  clothing, 
attention  and  care,  as  if  she  had  been  his  daughter. 

The  appellees  replied  in  denial  of  the  second  and  third  par- 
agraphs of  the  appellant's  answer.  The  cause  was  submitted 
to  the  court  for  trial.  Finding  and  judgment  in  favor  of 
the  plaintiffs  for  $350. 

The  appellant  moved  the  court  for  a  new  trial,  upon  writ- 
ten reasons  filed,  as  follows : 

1st.  That  the  finding  of  the  court  is  contrary  to  the  evi- 
dence ; 

2d.   That  the  finding  of  the  court  is  contrary  to  law. 

The  motion  for  a  new  trial  was  overruled,  and  the  appel- 
lant excepted .     The  errors  assigned  are : 

1st.  That  the  court  below  erred  in  overruling  the  demur- 
rer to  the  complaint ; 

2d.   In  overruling  the  appellant's  motion  for  a  new  trial. 

The  appellant  waives  the  first  error,  but  insists  that  the 
court  erred  in  overruling  his  motion  for  a  new  trial.  It  is 
claimed  by  the  appellant  that  there  is  no  conflict  in  the  tes- 
timony ;  that  it  shows  conclusively  that  the  appellee  Mary 
J,  Yaryan  was  his  niece ;  that  she  lived  with  him  as  a  mem- 
ber of  his  family,  and  as  such  performed  the  labor  men- 
tioned in  the  complaint. 

The  appellee  Mrs.  Yaryan  was  a  witness  in  her  own  be- 
half. She  testified  that  she  went  to  live  with  appellant,  who 
was  her  uncle,  on  the  1st  of  August,  1861 ;  that  she  worked 
for  him  until  she  was  twenty-one  years  of  age ;   that  the 
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appellant  furnished  her  clothes,  boarded  her,  and  sent  her 
to  school  some;  that  she  attended  school  four  different 
terms,  not  regularly  nor  all  the  time ;  that  she  did  not  have 
the  opportunities  to  attend  school  that  other  girls  in  the 
neighborhood  had ;  that  the  appellant's  family  consisted  of 
seven  members ;  that  she  did  most  of  the  house  work.  Mis. 
Brown,  the  appellant's  wife,  being  sick  most  of  the  time; 
that  the  appellant  had  no  other  help  in  his  house ;  that  she 
and  one  of  the  appellant's  boys  milked  four,  and  sometimes 
twelve,  cows.  She  was  about  fourteen  years  of  age  when 
she  went  to  live  with  the  appellant ;  that  after  she  attained 
her  majority  her  guardian,  William  Webb,  settled  with  her, 
paid  her  her  share  of  her  grandfather's  estate,  charging 
lier  some  fourteen  dollars  for  a  doctor's  bill,  paid  for  med- 
ical attendance  upon  her  the  winter  after  she  went  to  live 
with  the  appellant ;  that  after  she  became  of  age  she  con- 
tinued to  live  with  and  work  for  the  appellant  as  before, 
loaned  him  her  money,  for  which  he  agreed  to,  and  did, 
pay  her  ten  per  cent.- interest ;  that  when  he  settled  with 
•her  for  the  money  loaned  him,  and  interest,  she  allowed 
him  ninety-three  dollars  for  clothing ;  that  when  she  was 
married  he  gave  her  no  outfit ;  that  she  got  her  wedding 
clothes  and  procured  them  to  be  made  herself ;  that  she  was 
not  treated  altogether  as  one  of  the  family  ;  that  her  uncle, 
the  appellant,  always  treated  her  kindly,  but  that  his  wife 
and  sons  sometimes  mistreated  her.  She  does  not  testify  to 
any  contract  between  her  and  her  uncle  as  to  wages,  nor  to 
any  promise  on  his  part  to  pay  her  for  her  labor,  except  that 
he  had  promised  to  give  her  a  cow,  but  did  not ;  that  her 
eervices  were  worth  two  dollars  per  week. 

William  Gray,  a  witness  called  by  the  plaintiff,  testifies  that 
he  was  acquainted  with  the  parties ;  that  he  had  boarded  at  the 
appellant's  house ;  that  the  appellee  did  a  great  deal  of  hard 
work ;  that  in  some  respects  the  appellee  was  treated  kindly. 
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but  she  was  treated  more  like  a  servant  than  a  member  of  ap*- 
pellant's  family,  though  in  what  respect  he  could  not  say. 

William  Webb  testifies  that  he  was  the  guardian  of  the 
appellee  Mary  J. ;  that  the  agreement  between  him  and  the^ 
appellant  was,  that  Mary  should  live  with  appellant  as  a  mem- 
ber of  his  family,  be  treated  as  one  of  the  family,  have  school- 
ing, and  be  treated  in  every  respect  as  one  of  the  family ; 
that  there  was  never  any  different  arrangement  made  in 
regard  to  her  living  with  the  appellant. 

The  appellant  testified  that  the  appellee  Mary  J.  was  his 
niece;  that  her  guardian,  William  Webb,  brought  her  to 
his  house  in  August,  1861,  and  asked  him  to  take  her  and 
keep  her  as  one  of  his  family ;  that  he  agreed  to  take  her 
as  a  member  of  his  family,  board  her,  clothe  and  school 
her,  as  he  would  were  she  his  own  child.  That  he  clothed 
her  well,  as  well  as  other  girls  in  the  neighborhood  were 
clothed,  and  sent  her  to  school  as  he  did  his  own  sons. 
That  he  wished  her  to  go  to  school  more  than  she  did,  but 
that  she  refused  to  do  so.  That  he  took  her  to  church  and 
fairs  as  he  would  his  own  child,  and  as  a  member  of  his- 
family.  That  her  clothing  was  procured  and  paid  for  as 
was  the  clothing  of  the  other  members  of  the  family.  That 
there  never  was  any  contract  between  Mrs.  Yaryan  and  him- 
self as  to  wages  ;  that  he  never  agreed  or  promised  to  pay 
her  any  thing  for  services,  and  that  she  never  demanded 
wages  or  mentioned  such  a  thing  until  after  she  had  left  and 
married  John  B.  Yaryan.  That  he  always  treated  her* 
kindly,  and  as  a  member  of  his  family.  Other  witnesses 
were  called,  whose  testimony  supported  that  of  the  appel- 
lant. The  appellant  insists  that  the  finding  and  judgment 
of  the  court  are  not  only  without  support  from  the  evidence, 
but  against  the  uncontradicted  testimony  in  the  case. 

The  testimony  of  the  guardian  and  of  the  appellant,  the 
only  witnesses  who  testify  as  to  the  terms  upon  which  the- 
appellee  Mrs.  Yaryan  went  to  live  with  the  latter,  is  im 
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complete  agreement.  They  both  swear  that  she  was  to  live 
-with  him  as  a  member  of  his  family,  to  be  boarded,  clothed 
.and  educated  as  one  of  his  family.  Upon  this  agreement 
with  the  guardian  the  appellant  took  the  appellee,  boarded, 
clothed  and  schooled  her.  This  was  the  only  arrangement 
made.  There  was  nothing  said  about  wages  or  pay ;  no 
agreement  or  promise  on  the  part  of  the  appellant  to  pay 
the  appellee  for  her  labor ;  no  demand  by  her  at  any  time 
for  pay.  When  she  attained  her  majority  she  came  into 
possession  of  $800,  which  she  loaned  to  the  appellant  at  ten 
per  cent.  She  then  says  she  continued  to  live  with  the  ap- 
pellant for  eight  years,  never  asking  or  demanding  wages 
or  pay  for  her  services ;  that  her  uncle  furnished  boarding, 
clothing  and  support  as  before.  With  this  agrees  the  testi- 
mony of  the  appellant  and  all  the  witnesses.  There  is 
some  conflict,  it  is  true,  in  the  testimony  of  the  witnesses 
as  to  the  amount  of  work  which  the  appellee  performed, 
and  as  to  whether  she  had  received  sufficient  schooling,  and 
.as  to  the  conduct  of  some  of  the  members  of  the  appellant's 
family  toward  her.  She  says  that  her  uncle  always  treated 
her  with  kindness  ;  that  some  times  the  boys  got  mad  and 
swore  at  her ;  that  Mrs.  Brown  also  got  mad  at  her  and  be- 
meaned  her.  But  as  to  the  relation  which  Mrs.  Yaiyan  sus- 
tained to  the  appellant  there  is  no  conflict,  but  entire  har- 
mony. It  is  impossible  to  resist  the  conclusion  that  she  re- 
garded herself,  and  that  she  was  regarded  by  the  appellant 
and  his  family,  as  a  member  of  the  family,  and  not  as  a 
.  servant  working  for  wages.  Webster  v.  Wadsworth^  44  Ind. 
283 ;  Oxford  v.  McFarland^  3  Ind.  156  ;  Cauble  v.  Ryman^ 
26  Ind.  207 ;  King's  Adm'r  v.  Kellj/,  28  Ind.  89 ;  Hai/s 
T.  McConneUy  42  Ind.  285  ;  Smith  v.  Denman^  48  Ind.  65  ; 
HaJly.  Finch,  29  Wis.  278  ;  Oamer  v.  Gordon,  41  IikI.  92. 
The  appellees  insist,  however,  that  the  payment  by  Webb, 
the  guardian,  of  $14  for  medical  services  rendered  Mrs. 
Xaryan,  in  the  winter  of  1861-2,  and  the  payment  of  $93 
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by  her  to  the  appellant,  are  conflicting  circumstances  of  such 
weight  as  to  require,  under  the  decisions  of  this  court,  the 
affirmance  of  the  judgment  below.  But  the  payment  of  the 
$14  is  so  explained  by  the  guardian  as  to  harmonize  the  fact 
with  the  views  of  the  appellant.  He  says  that  he  paid  it 
because,  in  view  of  the  arrangement  made  with  the  appel- 
lant for  the  support  of  his  ward,  he  deemed  it  just  to  do 
so ;  that,  as  she  was  taken  sick  so  soon,  he  ought  to  pay  it. 

Nor  was  the  fact  that  in  settlement  with  the  appellant,, 
for  the  use  of  her  money,  just  before  Mrs.  Yaryan  left  his 
house,  she  allowed  him  $93  on  clothes,  inconsistent  with  the 
fact  that  she  had  lived  with  him  as  a  member  of  his  family. 
She  was  then  twenty-nine  years  of  age,  and,  had  she  thought 
herself  entitled  to  wages  at  all,  it  must  have  occuri'ed  to  her- 
that  they  had  been  long  due  and  long  withheld.  She  made 
no  claim  of  the  kind,  but,  regarding  herself  as  the  debtor  of 
her  uncle,  paid  the  $93.  It  can  not  be  said,  we  think,  that 
this  circumstance  is  inconsistent  with  the  agreement  made- 
between  the  appellant  and  the  guardian  of  Mrs.  Yaryan, 
upon  which  all  parties  seem  to  have  acted. 

It  is  also  said  by  the  appellees,  that  it  was  not  competent 
for  the  guardian  of  Mrs.  Yaryan,  as  such,  to  enter  into  thia 
arrangement  with  the  appellant  for  her  support ;  that  it  was- 
a  contract  to  bind  the  appellee  to  the  appellant  as  an  appren-- 
tice  until  she  became  of  age.  The  arrangement  was  not, 
however,  that  Mrs.  Yaryan  should  remain  with  the  appellant 
until  she  attained  her  majority,  but  that  she  should  live  with 
him  as  a  member  of  his  family,  without  any  fixed  time. 

The  guardian  was  entitled  to  the  custody  of  his  ward.  It 
was  his  duty  to  provide  for  her  education,  and  she  being 
able  to  earn  her  support,  in  view  of  her  limited  fortune,  it 
was  his  duty  to  see  that  she  did  it,  rather  than  to  allow  her 
to  remain  in  idleness  or  to  expend  her  limited  patrimony. 
The  rule  is,  that  the  guardian  should  keep  his  ward  employed. 
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in  earning  its  support.  Tfie  States  ex  reL^  v.  Clarhy  16  Ind. 
97  ;  Schouler  Domestic  Relations,  455. 

The  evidence  does  not,  we  think,  entitle  the  appellees  to  a 
judgment.  It  did  not  prove  an  agreement  to  pay  her  wages, 
but  did  prove  the  contrary. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered  that,  upon  the  foregoing  opin- 
ion, the  judgment  below  be  in  all  things  reversed,  at  the 
costs  of  the  appellees. 
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Beal  Estate. — When  Deed  Absolute  Treated  as  Mortgage. — Security. — A        ^  74  311 

deed  of  realty,  though  absolute  on  its  face,  will  be  treated  in  equity  as         ^^  ^^ 
a  mortgage  only,  if  the  purpose  of  its  execution  was  to  secure  the  pay- 
ment or  discharge  of  an  existing  debt  or  liability. 

Sams. — Possession  Constructive  Notice. — As  a  general  proposition,  the  pos- 
session of  real  estate  is  constructive  notice  to  all  the  world  of  the  rights 
of  the  party  in  possession. 

Same. — Exception  to  Bute, — Qrantor^s  Possession  after  Conveyance. — ^The 
fact  that  a  grantor  remains  in  possession  of  his  land  after  conveying  it 
away  by  a  deed  absolute  on  its  face  is  not  constructive  notice  to  pur- 
chasers of  a  judgment  against  the  grantee,  of  the  grantor^s  right  to  have 
his  deed  treated  as  a  mortgage. 

Same. — Innocent  y^trchasers  of  Judgment  against  Grantee. — Superior  Bight. — 
Purchasers  of  a  judgment  against  a  grantee  which,  by  the  records, 
appears  to  have  become  a  lien  on  land  conveyed  by  a  deed  absolute  on 
its  face,  having  expended  their  money  upon  the  faith  of  that  appear- 
ance, paying  the  full  amount  thereof  in  ignorance  and  without  notice 
of  the  fact  that  the  deed  was  only  a  security,  or  claimed  as  such, 
acquire  a  right  superior  to  the  right  of  the  grantor  acquired  by  a  re- 
conveyance of  the  lands  and  by  actual  continued  occupation  thereof. 

From  the  Marion  Superior  Court. 
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D.  V.  Bums  and  C  8.  Denny y  for  appellant. 
J.  S.  Tarkington^  for  appellecss. 

Woods,  J. — ^The  appellant,  Tuttle,  brought  an  action  to 
quiet  the  title  to  real  estate  against  a  judgment  lien  asserted 
by  the  appellees,  Churchman  and  Fletcher.  The  suit  was  be- 
gun in  Johnson  county,  where  the  real  estate  is  situate,  and 
transferred  by  agreement  to  the  superior  court,  wherein,  at 
49pecial  term,  there  was  a  finding  and  judgment  for  the  plain- 
tiif ,  which  was  reversed  at  general  term.  This  reversal  is 
assigned  as  error.  While  some  exceptions  were  saved  in  ref- 
erence to  the  admission  of  some  portions  of  the  evidence, 
the  real  dispute  is  whether  the  decision  and  judgment  of  the 
court  at  special  term,  upon  the  proofs  made,  was  right.  We 
have,  however,  examined  the  evidence  carefully,  giving  espe- 
cial attention  to  the  portions  which  were  admitted  over  ob- 
jection, and  think  the  court  committed  no  error  in  admitting 
any  part  thereof.  But  whether  the  court  reached  the  right 
conclusion  upon  the  whole  case,  is  a  question  not  free  from 
difficulty,  and  involved  in  some  conflict  of  authority. 

The  following  summary  of  the  facts  proved,  about  which 
we  may  say  there  is  little  or  no  dispute,  will  be  sufficient  to 
afford  an  understanding  of  the  questions  presented,  and  of 
the  conclusions  of  the  court  thereon. 

On  the  26th  day  of  April,  1877,  the  plaintiff  was  the  owner 
in  fee  and  in  possession  of  a  certain  tract  of  land  in  Johnson 
county,  Indiana,  subject  to  a  mortgage  to  secure  the  payment 
of  three  promissory  notes  for  one  thousand  two  hundred  dol- 
lars each,  executed  by  the  plaintiff,  as  principal  debtor,  and 
by  Jacob  Smock,  the  father-in-law  of  the  plaintiff,  as  surety ; 
and  said  Smock  having  paid  two  of  said  notes,  and  being  still 
liable  on  the  third,  the  plaintiff  on  said  day  made  to  him  a 
deed  of  said  land,  absolute  on  its  face,  and  upon  the  con- 
sideration of  $3,750,  therein  stated  to  have  been  paid,  but 
intended  by  the  parties  only  as  a  security  against  said  liability, 
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And  for  the  repayment  of  the  money  so  paid  on  said  notes. 
Said  deed  was  duly  recorded  on  the  28th  day  of  April,  1877, 
and  the  title  of  record  remained  in  said  Jacob  Smock  until 
March  1st,  1878,  when  said  Smock  reconveyed  a  part  of 
«aid  land,  to  wit,  the  real  estate  now  in  suit,  to  the  plaintiff, 
and  the  remainder  thereof,  the  same  being  by  the  parties 
treated  as  a  payment  of  said  sums  which  said  Smock  had 
paid  for  the  plaintiff,  he  conveyed  to  his  son,  Jacob  F.  Smock, 
4ind  the  third  note  secured  by  said  morgage  was  on  the  same 
-day  taken  up,  and  said  Jacob  F.  and  the  plaintiff  made  their 
note  instead  and  executed  a  mortgage  to  secure  the  same  on 
the  whole  of  said  tract  of  land  which  the  plaintiff  had  owned. 
The  plaintiff  did  not  surrender  possession  upon  the  execu- 
tion of  his  said  deed  to  said  Jacob  Smock,  but  continued  in 
the  actual  occupation  of  the  whole  of  the  land  until  March 
1st,  1878,  when  said  Jacob  F.  took  possession  of  the  portion 
conveyed  to  him,  and  has  remained  in  possession  thereof, 
and  the  plaintiff  has  continued  to  occupy  the  land  in  suit,  so 
reconveyed  to  him.  While  Jacob  Smock  held  the  legal  title 
under  said  deed  from  the  plaintiff,  to  wit,  on  the  2d  day  of 
August,  1877,  one  Eliza  R.  Scott  (since  Espy)  caused  to  be 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Johnson 
-county  a  duly  certified  transcript  of  a  judgment  which  she 
had  recovered  in  the  Superior  Court  of  Marion  county 
against  said  Jacob  Smock  and  others  in  the  sum  of  $3,100, 
which  thereby  became  an  apparent  lien  on  said  land,  and 
thereafter  she  caused  an  execution  to  issue  on  said  judgment 
from  said  court,  directed  to  the  sheriff  of  Johnson  county, 
who  levied  ther  same  on  said  real  estate,  and  on  the  4th  day 
of  October,  1877,  returned  said  writ  unsatisfied,  but  with  tBe 
levy  indorsed  thereon  as  a  part  of  the  return^  Afterward, 
and  after  the  date  of  said  reconveyance  to  the  plaintiff, 
to  wit,  on  June  10th,  1879,  said  Eliza  Espy  duly  assigned  of 
record  her  said  judgment  to  the  appellees,  who  took  the  same, 
paying  the  full  amount  thereof,  in  ignorance  and  without 
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notice  of  the  fact  that  said  deed  from  the  plaintiff  to  said 
Smock  was  only  a  security,  or  that  the  plaintiff  claimed  it 
to  be  such,  and  in  the  belief  that  said  judgment  was  a  lien 
on  the  land  from  the  date  of  the  filing  of  said  transcript. 

.  On  these  facts,  the  appellant  claims  that  Jacob  Smock  had 
no  interest  in  the  land  on  which  the  judgment  became  a  lien, 
which  the  judgment  plaintiff  could  enforce  in  preference  to 
the  rights  of  the  plaintiff,  and  that  the  appellees,  by  virtue 
of  their  purchase  of  the  judgment,  acquired  no  better  right 
or  lien  than  their  assignor  had  ;  and  that  if  the  latter  propo- 
sition can  not  be  maintained,  still  the  plaintiff's  continued 
possession  was  notice  of  his  rights  which  precluded  the  claim 
of  the  appellees  that  they  purchased  in  good  faith.  As  bear- 
ing on  these,  the  counsel  on  either  side  have  advanced  in 
discussion  a  number  of  minor  propositions,  which  need  not 
be  mentioned  now,  but,  if  necessary,  will  be  considered  in 
their  proper  connection  as  we  proceed. 

The  doctrine  is  well  settled  that  a  deed  of  realty,  though 
absolute  on  its  face,  will  be  treated  in  equity  as  a  mortgage 
only,  if  the  puri)Ose  of  its  execution  was  to  secure  the  pay- 
ment or  discharge  of  an  existing  debt  or  liability.  It  is 
clear,  therefore,  that  as  between  Tuttle  and  Smock,  and  aa 
to  all  who  had  notice  of  the  facts,  the  deed  of  April  26th, 
1877,  was  only  a  mortgage. 

It  must  be  conceded,  too,  as  a  general  proposition,  that 
the  possession  of  real  estate  is  constructive  notice  to  all  the 
world  of  the  rights  of  the  party  in  possession.  There  are, 
however,  recognized  exceptions  to  the  rule.  In  Work  v. 
Brayton,  5  Ind.  396,  citing  3  Sandf .  Ch.  (N.  Y.)  176,  8cali 
V.  Gallagher,  14  S.  &  R.  333,  Woods  v.  Fai-mere,  7  Watts, 
382,  and  Neiohall  v.  Pierce,  5  Pick.  450,  it  was  held  that  the 
possession  of  the  vendor,  who  remained  in  possession  after 
conveying,  was  not  notice  of  his  right  to  a  vendor's  lien.  It 
was  there  said  that,  having  remained  in  possession  without 
any  contract,  so  far  as  appeared,  authorizing  him  to  do  so» 
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he  was  a  mere  tenant  at  sufferance,  with  the  title  of  such  as 
tenant  and  no  other ;  and  that  the  authorities  seem  sufficiently 
conclusive  on  the  proposition,  that,  * 'where  the  deed  of  the 
grantor  has  been  put  upon  record,  acknowledging  the  receipt 
of  the  purchase-money,  he  will  be  estopped  from  relying  on 
his  continuance  in  possession  as  notice  of  a  lien  for  purchase- 
money,  as  subsequent  purchasers  are  not  bound  to  go  beyond 
the  recorded  declarations  of  the  parties  and  inquire  into  their 
actual  relations . ' ' 

The  17th  section  of  an  **Act  concerning  real  property  and 
the  alienation  thereof,"  approved  May  6th,  1852,  1  R.  S. 
1876,  p.  365,  is  as  follows :  **When  a  deed  purports  to  con- 
tain an  absolute  conveyance  of  any  estate  m  lands,  but  is^ 
made, or  intended  to  be  made,  defeasible  by  force  of  a  deed 
of  defeasance,  bond,  or  other  instrument  for  that  purpose, 
the  original  conveyance  shall  not  thereby  be  defeated  or  af- 
fected as  against  any  person  other  than  the  maker  of  the  de- 
feasance, or  his  heirs  or  devisees,  or  persons  having  actual  no- 
tice thereof,  unless  the  instrument  of  defeasance  shall  have 
been  recorded,  according  to  law,  within  ninety  days  after  the 
date  of  said  deed." 

In  Crassen  v.  Swoveland^  22  Ind.  427,  after  quoting  thi& 
section  of  the  statute,  the  court  says :  **This  statute,  it  will 
be  seen,  requires  actual  notice,  to  defeat  a  purchaser,  where 
the  defeasance  has  not  been  duly  recorded.  Possession  has 
never  been  held  anything  more  than  constroictive  notice- 
Such  constructive  notice  does  not  come  within  the  statute^ 
This  is  in  accordance  with  the  authorities.  Says  an  element- 
ary writer :  'Nor  will  the  continued  possession  by  the  grant- 
or of  land,  after  the  making  of  his  deed,  be  notice  of  a  defeas- 
ance held  by  him ,  which  is  not  recorded . '  1  Wash .  Real  Prop . ,. 
p.  495,  sec.  22.  The  case  of  Hennessey  v.  Andrews^  6  Cush- 
170,  is  directly  in  point,  under  a  statute  similar  to  our  own." 

It  is  claimed  that  there  is  conflict  in  this  respect  between 
these  cases  and  the  case  of  GlideweU  v.  Spaughy  26  Ind» 
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319.  There  the  vendor  did  not  remain  iti  possession,  nor 
the  vendee  take  it,  but  immediately  upon  the  execution  of 
the  conveyance  a  third  party,  Glidewell,  who  claimed  that 
the  grantee  held  only  in  trust  for  him,  took  and  held  the 
possession ;  and  it  was  held  that  ^'the  fact  that  immediately 
upon  the  conveyance  of  the  property  to  Wcehler,  the  appel- 
lant entered  into  possession  of  the  same,  and  continued  to 
hold  that  possession  at  the  date  of  the  sheriff's  sale,  was  con- 
structive notice  to  the  appellee  of  Glidewell' s  rights  and  put 
him  upon  inquiry,"  etc.  The  cases  are  plainly  distinguish- 
able, and  not  at  all  at  variance  upon  the  doctrine  under  con- 
"sideration.  There  is,  however,  conflict  of  authority  on  the 
subject.  See  2  Lead.  Gas.  in  Eq. ,  p.  184,  and  the  case  of  Pell 
V.  McElroi/,  36  Cal.  268,  which  is  pressed  upon  our  atten- 
tion as  unanswerably  establishing  a  contrary  doctrine  to  the 
one  stated,  supra.  We  do  not  deem  it  necessary  or  profita- 
ble to  examine  the  reasoning  of  the  court  in  that  case,  or  to 
enter  into  a  review  and  citation  of  the  cases  pro  and  con, 
but  content  ourselves  with  saying  that  the  doctrine  already 
substantially,  if  not  directly,  decided  by  this  court  in  the 
^ases  cited,  meets  our  approval,  and  is  more  in  harmony 
than  the  contrary  view,  with  the  legislative  policy  of  the 
iState  on  the  subject,  as  manifested  in  the  section  of  the 
statute  concerning  conveyances  which  has  been  quoted. 

It  may  be  true,  as  counsel  for  the  appellant  contend,  and 
as  declared  in  the  opinion  of  one  of  the  judges  of  the  su- 
perior court,  that  the  subject  is  not  controlled  by  said  17th 
section  of  the  statute,  because  "It  provides  only  that  when 
a  deed  purports  to  be  an  absolute  conveyance,  it  shall  not 
be  defeated  or  affected  by  force  of  a  deedy  bond,  or  other 
instrument^  unless  the  same  shall  have  been  recorded,  etc. 
Here  the  plaintiff  does  not  set  up  or  rely  on  a  written  evi- 
dence of  the  interest  he  asserts.  His  right  rests  in  parol 
:and  can  be  proven  only,  as  the  whole  case  assumes,  by  oral 
testimony  that  the  deed  to  Smock  was  in  fact  intended  by 
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the  parties  as  a  mortgage.  He  had  the  legal  right  to  rest 
on  the  oral  promise  to  reconvey.  No  statute  required  the* 
transaction  to  be  evidenced  by  a  writing.  Not  being  re- 
quired to  take  a  writing,  the  plaintiff  can  not  be  charged 
with  negligence  in  not  placing  a  defeasance  on  record.  The 
question  of  registry  does  not  apply  to  the  facts  of  the  case ; 
and  the  statute  quoted  can  have  no  application,  inasmuch  a» 
it  does  not  inhibit  the  taking  of  a  parol  defeasance  or  pro*- 
vide  that  such  a  defeasance  shall  not  affect  the  deed,  but  sim- 
ply requires  the  registration  of  instruments  in  writing  which, 
are  to  so  operate  The  reports  are  full  of  cases  where  the 
agreement  to  reconvey  has  been  shown  by  parol,  and  in  no* 
case,  within  Yny  knowledge,  has  this  section  of  the  statute- 
been  arrayed  against  such  proof,  and  the  case  in  the  22  Ind.^ 
supra,  does  not  so  hold  or  intimate.  An  unrecorded  written 
defeasance  was  there  involved,  and  what  was  said  as  to  the 
application  of  the  statute  had  reference  to  that  fact." 

What  is  here  said  in  reference  to  the  admissibility  of  the 
proof  of  the  defeasance,  is  aside  from  the  question,  because 
the  proof  is  always  admissible,  whether  parol  or  in  writing, 
and  whether  the  writing  be  recorded  or  unrecorded.  The 
statute  does  not  exclude  the  evidence  in  any  case,  but  only 
limits  its  effect  to  **the  maker  of  the  defeasance,  his  heirs  or 
devisees,  or  persons  having  actual  notice  thereof,  unless  the 
instrument  of  defeasance  shall  have  been  recorded,  accord- 
ing to  law."  But  if  we  adopt  the  doctrine  of  constructive 
notice,  by  reason  of  the  continued  possession  of  the  grantor, 
after  the  making  of  his  deed,  as  applicable  to  cases  wherein 
the  defeasance  is  provable  by  parol  evidence  only,  we  arrive 
at  the  singular  and  anomalous  conclusion,  that  the  grantor  of 
land  who  takes  back  written  evidence  of  his  reserved  right 
is  in  a  worse  position  than  one  who  reserves  the  same  right,, 
but  takes  no  written  evidence  thereof.  The  latter  could  en- 
force  his  right  against  all  the  world  on  the  ground  of  con- 
structive notice  inferred  from  his  continued  possession ;  whife 
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the  former,  who  has  maintained  a  like  possession,  and  has 
better  and  indisputable  proof  of  his  right,  can  assert  and  en- 
force it  only  against  such  as  he  can  prove  to  have  had  actual 
notice  thereof.  His  instrument  of  defeasance,  too,  by  rea- 
son of  not  having  been  acknowledged,  or  having  been  im- 
properly acknowledged,  may  have  been  as  incapable  of  reg- 
istration as  though  it  had  been  a  parol  defeasance  only.  We 
<»n  not  consent  to  adopt  a  doctrine  which  would  place  the 
-careful  man  in  a  worse  plight  than  the  less  careful  one ;  and 
we  therefore  hold  that  the  fact  that  Tuttle  remained  in  pos- 
session of  his  land  after  conveying  it  away  by  a  deed  abso- 
lute on  its  face,  under  the  circumstances  stated  as  proven, 
was  not  constructive  notice  to  the  appellees  of  his  right  to 
have  his  said  deed  treated  as  a  mortgage. 

Whether  Mrs.  Espy,  by  filing  a  transcript  of  her  judgment 
in  the  office  of  the  clerk  of  Johnson  county,  and  by  causing 
an  execution  to  be  issued  and  levied,  acquired  a  lieu  on  the 
4and,  which  she  could  have  enforced  in  preference  to  the 
rights  of  the  plaintiff,  we  need  not,  and  do  not,  decide ;  but 
the  appellees,  having  purchased  the  judgment  which  by  the 
records  appeared  to  have  become  a  lien  on  the  land,  and  hav- 
ing expended  their  money  upon  the  faith  of  that  appearance, 
did  acquire  such  superior  right,  and  were  entitled  on  the  evi- 
dence to  a  finding  and  judgment  in  their  favor.  Upon  this 
phase  of  the  case  there  is  no  serious  dispute,  resting,  as  it 
does,  upon  the  authority  of  the  following  cases :  Flanders  v. 
O^BrieUy  46  Ind.  284 ;  Bvsenbarke  v.  Ramey^  53  Ind.  499 ; 
Wainwright  v.  Flanders y  64  Ind.  306. 

The  judgment  of  the  superior  court  at  general  term,  re- 
versing that  at  the  special  term,  is  affirmed,  with  costs. 

Opinion  filed  at  November  Term,  1880. 

Petition  for  a  rehearing  overruled  at  May  Term,  1881. 
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Attachment.— Jforfpa^c.—iVbtice  of  Pending  Suit.— YHieTB  a  (Creditor 
takes  a  mortgage  upon  land  which  had  been  levied  on  in  attachment 
proceedings  by  other  creditors,  and  which  was  in  the  custody  of  the 
court,  he  is  chargeable  with  notice  of  the  litigation  pending  in  relation 
to  such  property. 

JSAUR,--Juri8dietional  Fact.'—Judgment. — Collateral  Attack. — ^The  question 
as  to  whether  claims  had  been  filed  under  an  original  attachment  pro- 
ceeding, and  had'  become  a  part  thereof,  is  a  jurisdictional  question 
necessary  for  the  court  to  determine  before  it  could  act,  and  its  deter- 
mination of  thaf  question,  and  its  judgments  rendered  on  such  claims, 
where  the  court  is  one  of  general  jurisdiction,  can  not  be  collaterally 
questioned. 

Same. — Lien  of  Attacking  Creditor  and  Parties  FUing  Under  his  Proceedings. 
— Creditors  filing  under  an  attachment  proceeding  acquire  all  the  rights 
and  liens  of  the  attaching  creditor,  and  are  entitled,  jointly  with  him,  to 
a  pro  rata  distribution  of  the  proceeds  of  the  attached  property. 

.Same. — Lien  on  Property  Attached. — Debtor  can  not  Encumber  Property  in 
Custody  of  Court. — ^The  order  of  attachment,  in  attachment  proceedings 
under  tlie  statute,  binds  the  property  of  the  defendant  in  the  county, 
and  creates  a  lien  thereon  from  the  time  it  comes  into  the  hands  of  the 
sherifif;  and  the  seizure  of  such  property  by  the  sheriff  places  it  in  the 
custody  of  the  court,  and  thereby  prevents  such  defendant  from  dispos- 
ing of  the  same  or  creating  any  incumbrance  or  lien  thereon,  until  not 
only  the  attaching  creditor  has  been  paid,  but  all  others  filing  under  the 
attachment  proceedings,  and  becoming  parties  thereto,  have  been  fully 
paid,  should  there  be  sufficient  property. 

.Same.— X(en  of  Parties  Filing  Under  Attaching  Creditor.— Lien  of  Mortgagee. 
— ^The  lien  of  a  creditor  filing  under  an  original  attachment  proceeding 
against  real  estate,  commenced  prior  to  the  execution  of  a  mortgage 
thereon,  by  the  attachment  defendant,  is  prior  and  paramount  to  the 
lien  acquired  by  the  mortgagee  upon  such  real  estate,  although  the  date 
of  tlie  filing  of  such  creditor's  claim  is  subsequent  to  the  execution  of 
the  mortgage. 

From  the  Steuben  Circuit  Court. 

J.  I.  Best,  C.  A.  0.  McCleUan  and  R.  W.  McBride,  for 
.appellants. 

J.  A.  Woodhull  and  W.  G.  Croxtorij  for  appellees. 

Franklin,  C. — ^Moore  and  Welch,  at  the  February  term, 
1878,  of  the  court  below,  commenced  a  suit  against  one  Hull 
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and  wife  on  a  note  executed  by  Hull  and  a  mortgage  ex- 
ecuted by  Hull  and  wife  to  secure  the  payment  of  the  note^ 
both  dated  October  26th,  1876,  making  appellants  Fee  and 
Brown  co-defendants  therein,  alleging  that  they  were  junior 
inpumbrancers,  and  claimed  to  have  a  lien  upon  the  mort- 
gaged property.     Hull  and  wife  were  defaulted. 

Appellants  answered  separately,  but  similar  matters,  in 
defence ;  each  filed  a  general  denial  and  cross  complaint^ 
alleging,  in  substance,  that  before  the  execution  of  the  mort- 
gage one  William  H.  Reed  had  brought  a  suit  in  the  Steuben 
Circuit  Court  against  said  Hull,  and  had  caused  an  attach- 
ment to  issue  therein,  by  which  said  mortgaged  laud  was 
attached  on  the  20th  day  of  July,  1876 ;  that  on  the  23d 
day  of  October,  1876,  and  while  said  attachment  proceeding- 
was  still  pending,  the  appellant  Fee,  as  alleged  in  his  crosa 
complaint,  filed  his  complaint,  affidavit  and  written  under- 
taking in  said  cause  against  said  Hull,  and  became  a  pai-ty  to 
said  proceeding,  and  afterwards,  to  wit,  on  the  4th  day  of 
May,  1877,  recovered  a  judgment  thereon  against  said  Hull, 
and  a  finding  of  said  court  that  said  judgment  was  a  part  of 
the  proceedings  in  said  Reed  attachment  case,  with  an  order 
to  pro-rate  with  said  Reed,  and  other  creditors  who  had 
become  parties  thereto,  in  the  money  realized  from  the  sale 
of  said  land.  And  appellant  Brown  alleges,  in  his  cross 
complaint,  that  on  the  14th  day  of  December,  1876,  and 
while  said  Reed  attachment  proceeding  was  still  pending,  he 
filed  his  complaint,  affidavit  and  undertaking  in  said  cause 
against  said  Hull,  and  became  a  party  thereto ;  and  after- 
wards, on  the  4th  day  of  May,  1877,  he  recovered  a  judg- 
ment in  said  proceeding  against  said  Hull,  and  a  finding  of 
said  court  that  said  judgment  was  a  part  of  the  proceedings 
in  said  Reed  attachment  case,  with  an  order  to  pro-rate  with 
said  Reed,  and  other  creditors  who  had  become  parties- 
thereto,  in  the  money  realized  from  the  sale  of  said  land. 

Appellees  denied  these  cross  complaints,  and  issues  were 
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thus  formed.  The  cause  was  submitted  to  the  court,  which 
found  for  the  appellees  against  the  mortgagors  and  these 
appellants.  £ach  appellant  moved  for  a  new  trial,  which 
was  overruled,  and  to  which  each  excepted.  The  court 
thereupon  rendered  a  judgment  of  fopeclosure  against  all  of 
the  defendants.  The  appellants  each  have  assigned  as  en*or 
the  action  of  the  court  in  overruling  the  motion  of  each  of 
them  for  a  new  trial. 

The  question  presented  for  decision  in  this  case  is  the 
priority  of  liens.  We  have  carefully  examined  the  record 
with  the  bill  of  exceptions  containing  the  evidence,  and  make 
the  following  summary  of  the  facts :  The  note  and  mortgage 
sued  upon  were  dated  October  26th,  1876 ;  the  note  was 
executed  by  Hull,  and  the  mortgage  by  Hull  and  wife,  to 
£.  H.  Moore.  The  mortgage  was  in  the  fonn  of  a  deed,  to 
become  void  on  payment,  and  did  not  contain  any  independent 
promise  to  pay.  The  note  contained  no  assignment  indorsed 
thereon.  The  mortgage  had  the  following  indorsement 
thereon,  to  wit:  "I hereby  assign  the  within  mortgage,  and 
the  note  therein  secured,  to  Moore  &  Welch.  E.  H.  Moore." 
That  Reed  commenced  an  action  in  attachment  against  Hull 
on  the  20th  day  of  July,  1876,  and  on  that  day  the  land 
embraced  in  the  mortgage  was  attached.  This  attachment 
pi'oceeding  was  pending  until  the  15th  day  of  December, 
1876,  when  judgment  was  rendered  in  favor  of  Reed 
against  Hull,  in  said  proceeding,  and  the  land  attached 
ordered  to  be  sold.  The  record  is  silent  as  to  whether  there 
has  been  any  sale  or  offer  for  sale  of  the  lands  in  contro* 
versy,  under  this  original  attachment  proceeding,  or  either 
of  said  proceedings.  That  on  the  23d  day  of  October,  1876, 
appellant  Fee,  filed  in  said  court  his  complaint,  affidavit  and 
written  undertaking  against  said  Hull,  and  obtained  judg- 
ment thereon  against  said  Hull,  on  the  4th  day  of  May,  1877 ; 
that  his  said  claim  was  then  adjudged  to  have  been  filed 
Vol.  74.— 21 
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under  the  attachment  proceedings  of  said  Reed,  and  it  was 
ordered  that  a  pro  rata  share  of  the  money  realized  from 
the  sale  of  said  land  be  paid  to  him ;  that  on  the  14th  day 
of  December,  1876,  the  appellant  Brown  filed  his  complaint, 
affidavit  and  written  undertaking  in  said  court  against  said 
Hull,  and  on  the  4th  day  of  May,  1877,  recovered  judgment 
thereon  against  said  Hull ;  that  his  said  claim  was  then 
adjudged  to  have  been  filed  under  the  attachment  proceeding 
of  said  Reed,  and  it  was  ordered  that  a  pro  rata  share  of  the 
money  realized  from  the  sale  of  the  land  should  be  paid  to 
him.     Recapitulation : 

Reed  attached  the  land  July  20th,  1876  ; 

Fee  filed  his  complaint,  etc.,  October  23d,  1876 ; 

The  mortgage  was  executed  October  26th,  1876  ; 

Brown  filed  his  complaint,  etc.,  December  14th,  1876 ; 

Reed  obtiiined  judgment  December  15th,  1876  ; 

Fee  obtained  judgment  May  4th,  1877  , 

Brown  obtained  judgment  May  4th,  1877. 

Thus  the  priority  of  liens  is  presented,  and  in  order  to  de- 
termine this  question  it  is  necessaiy ,  first,  to  inquire  whether 
the  claims  of  appellants  were  filed  and  prosecuted  under  the 
attachment  proceedings  of  Reed,  then  pending. 

The  record  evidence  of  the  filing  of  the  papers,  with  the 
indorsements  thereon,  and  the  docketing  of  the  claims,  and 
also  the  parol  evidence,  all  of  which  is  contained  in  the  bill 
of  exceptions,  show  very  clearly  that  appellants  intended  to 
and  did  file  their  complaint,  affidavit  and  written  undertaking 
under  the  attachment  proceeding  of  said  Reed,  then  pending 
in  said  court,  and  that  their  claims  were  prosecuted  to  final 
judgment  under  said  attachment  proceeding;  and  that  the 
court  below,  in  finally  detennining  said  attachment  proceed- 
ings, did'right  to  adjudge  that  appellants'  claims  were  filed 
under,  and  prosecuted  to  judgment  under,  and  as  a  part  of, 
the  original  attachment  proceedings  of  said  Reed  v.  Hull. 

Counsel  have  discussed  the  question  as  to  whether  these 
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»re  judgments  in  rem.  It  is  very  difficult,  in  some  cases,  to 
determine  accurately  what  is  a  judgment  in  rem.  The  short 
definition  of  the  technical  phrase,  in  rem,  that  is  sometimes 
given,  that  it  is  in  a  proceeding  against  a  thing,  by  which 
Bvery  person  is  bound,  still  leaves  the  troublesome  question 
to  be  decided,  by  what  kinds  of  proceedings  are  all  persons 
bound  ?  We  are  aware  that  the  authorities  have  placed  a  more 
limited  meaning  upon  the  phrase  than  the  mere  literal  mean- 
ing of  the  words.  Drake  on  Attachments,  sec.  5,  says  that 
attachment  proceedings  arc  in  the  nature  of,  but  not  strictly, 
proceedings  in  rem.  Bigelow  on  Estoppels,  p.  148,  says  that 
although  proceedings  in  attachment  are  not  strictly  proceed- 
ings in  rem^  yet  they  are  sometimes  mentioned  as  such ;  and 
an  order  of  sale  of  perishable  goods,  levied  on  by  an  attach- 
ment, operates  as  a  proceeding  in  re7n,  binding,  as  it  does, 
all  persons.  We  are  unable  to  see  why  the  sale  of  perishable 
goods  is  any  more  in  rem  than  the  sale  of  those  that  are  not 
perishable ;  they  are  both  alike,  when  levied  upon,  in  the 
custody  of  the  court,  and  subject  to  its  control.  Freeman  on 
Judgments,  sec.  606,  in  discussing  that  part  of  the  definition 
sometimes  given,  that  in  order  to  make  it  a  judgment  in  rem^ 
the  status  of  the  thing  must  be  determined,  says :  **A  judg- 
ment against  *  a  tract  of  land  *  for  a  sum  of  money,  to  be 
satisfied  by  execution  against  such  *  land,  *  though  clearly 
in  rem^  no  more  determines  a  status  than  though  the  defend- 
ant were  a  person  '*  Then  why  is  not  a  judgment  ordering 
specific  property  to  be  sold  to  pay  a  sum  of  money  as  much 
a  judgment  in  rem  f 

In  the  case  of  Truitt  v.  Truitt^  38  Ind.  16,  this  court  de- 
cided that  a  proceeding  to  enforce  a  vendor's  lien,  and  the 
sale  of  the  property  for  the  payment  of  a  sum  of  money 
found  to  be  due,  was  a  proceeding  in  rem. 

We  have  been  referred  to  the  169th  section  of  the  code, 
upon  the  proposition  that  no  person  is  bound  by  the  attach- 
ment proceeding  except  those  who  have  notice.     This  pro^ 
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vision  of  the  code  only  refers  to  proceedings  before  a  justice^ 
of  the  peace.  Matlock  v.  /Strange^  8  Ind.  57  ;  Griffin  v.  Ma^ 
lony,  13  Ind.  402 ;  Davis  v.  Warjidd,  38  Ind.  461. 

Whether  the  judgments  in  the  attachment  proceedings  are 
to  be  regarded  t n  r€7n  or  not,  it  seems  to  us  that  appellee,  in 
this  case,  ought  to  be  bound  by  the  proceedings.  Here,  the 
land  upon  which  he  took  his  mortgage  had  been  levied  upon, 
and  was  in  the  custody  of  the  court,  for  more  than  three 
months  before  he  took  his  mortgage,  and  appellant  Fee's 
claim  had  been  filed  three  days  before  appellee  took  his  mort- 
gage He  ought  to  be  chargeable  nith  notice  of  the  litiga- 
tion pending,  at  the  date  of  his  mortgage,  in  relation  to  the 
property  mortgaged,  and  of  all  the  rights  that  could  legally 
grow  out  of  said  pending  litigation.  And,  if  he  preferred  to 
take  his  mortgage,  instead  of  tiling  his  claim  under  Reed's 
attachment  proceedings,  it  was  for  him  to  bear  the  conse- 
quences. 

But,  even  if  the  attachment  judgments  are  to  be  consid- 
ered in  personam^  then  they  could  only  be  attacked  collat- 
erally for  fraud  or  want  of  jurisdiction.  Taylor  v.  EUioti^ 
51  Ind.  375,  and  the  petition  for  a  rehearing,  p.  381,  with 
authorities  therein  cited. 

These  judgments  have  not  been  attacked  for  fraud,  but 
it  is  alleged  that  the  court  had  no  jurisdiction  to  render 
them  after  the  original  Reed  attachment  had  been  disposed 
of.  That  depended  upon  the  facts  as  to  whether  they  had 
been  filed  under  the  Reed  attachment  case,  and  had  become  a 
part  thereof.  This  being  a  jurisdictional  question,  and  neces- 
sarv  for  the  court  to  determine  before  it  could  act,  and  it 
being  a  court  of  general  and  superior  jurisdiction,  its  deter- 
mination of  that  question  is  final,  and  can  not  be  questioned 
collaterally.  Dequindre  v.  WilKams.  31  Ind.  444 ;  Ney  v. 
Swinneyi  36  Ind.  454 ;  Hackleman  v.  Harrison^  50  Ind.  156. 

Persons  filing  under  an  attachment  proceeding  acquire  all 
the  rights  and  liens  of  the  attaching  creditor,  and  are  enti— 
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^ledf  jointly  with  him,  to  a^ro  rata  distribution  of  the  pro- 
ceeds. £ven  the  dismissal  of  the  original  attachment  pro-^ 
.needing,  on  account  of  defective  papers,  does  not  discharge 
the  acquired  lien  of  subsequently  filed  claims  thereunder. 
See  the  case  of  Taylor  v.  Elliott ^  fnxpra.  And,  if  this  be  true 
under  a  defective  original  proceeding  that  has  been  dismissed 
•on  account  of  the  defect,  for  a  much  stronger  reason  is  it 
true  where  the  original  proceeding  is  valid,  and  has  been 
favorably  prosecuted  to  final  judgpient.  The  reasons  for  this 
rule  will  more  fully  appear  by  an  examination  of  the  provi- 
sions of  our  statute. 

Section  161  of  the  code  reads  as  follows :  **Upon  the  fil- 
ing of  such  affidavit  and  written  undeii:aking  in  the  office  of 
the  clerk,  he  shall  issue  an  order  of  attachment,  which  shall 
*be  directed  and  delivered  to  the  sheriff.  It  shall  require  him 
to  seize  and  take  into  his  possession  the  property  of  the  de- 
fendant in  his  county  not  exempt  from  execution." 

Section  165  reads:  *'An  order  of  attachment  binds  the 
'defendant's  projDerty  in  the  county  subject  to  execution,  and 
becomes  a  lien  thereon  from  the  time  of  its  delivery  to  the 
sheriff,  in  the  same  manner  as  an  execution." 

Section  186  provides,  among  other  things,  that  *'Any  cred- 
itor of  the  defendant,  upon  filing  his  affidavit  and  written 
undertaking,  as  hereinbefore  required  of  the  attaching  cred- 
itor, may,  at  any  time  before  the  final  adjustment  of  the  suit, 
become  a  party  to  the  action,  file  his  complaint,  and  prove  his 
claim  or  demand  against  the  defendant,"  etc. 

Section  187  reads :  **  A  dismissal  of  his  action  or  proceed- 
ings in  attachment  by  the  first  attaching  creditor,  shall  not 
operate  as  a  dismissal  of  the  action  or  proceedings  of  any 
subsequent  attaching  creditor." . 

Section  192  reads :  "The  money  realized  from  the  attach- 
ment and  the  garnishees  shall,  under  the  direction  of  the 
court,  after  paying  all  costs  and  expenses^  be  paid  to  the 
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several  creditors,  in  proportion  to  the  amount  of  their  sev- 
eral claims  as  adjusted,  and  the  suiplus,  if  any,  shall  be  paid 
to  the  defendant." 

According  to  these  provisions,  the  order  of  attachment, 
binds  the  property  of  the  defendant  in  the  county,  and  cre- 
ates a  lien  thereon,  from  the  time  it  comes  into  the  hand» 
of  the  sheriff,  and  requires  him  to  seize  an  ample  amount  ta> 
pay  the  attaching  creditor's  claim ;  and  thus  the  property 
of  the  defendant,  in  the  county,  is  placed  in  the  custody  of 
the  court,  through  the  sheriff,  and  made  subject  to  the  order 
of  the  couit.  And  the  attachment  defendant  can  make  no 
disposition  of  nor  create  any  incumbrance  or  lien  thereon, 
until  not  only  the  attachment  creditor  has  been  paid,  but 
he,  with  all  subsequent  attaching  creditors  filing  thereunder- 
and  becoming  parties  thereto,  have  also  been  fully  paid,, 
should  there  be  sufficient  property  of  the  defendant  to  pay 
the  same.  And  whatever  is  realized  from  the  attachment 
proceedings  is  required  to  be  divided,  pro  rata,  among  all 
the  attaching  creditors,  each  getting  his  full  share.  And 
any  creditor  refusing,  neglecting  or  failing  to  file  tbereun* 
der,  can  not  acquire,  after  the  order  of  attachment  comes 
into  the  hands  of  the  shenff ,  any  prior  lien  ;  and  if  he  omits 
to  file  under  and  become  a  party  to  the  attachment  proceed- 
ings, he  has  no  right  to  complain,  even  if  he  fails  to  get  Apiv 
rata  share  of  the  property  attached,  or  the  proceeds  thereof - 

Appellants,  by  their  attachment  proceedings,  acquired  a 
lien  upon  the  attached  property,  of  the  date  of  the  original 
attachment  writ  coming  into  the  hands  of  the  sheriff,  in  the 
Reed  proceeding,  to  wit,  July  20th,  1876 ;  and  the  same  is 
prior  and  paramount  to  appellees'  mortgage  lien. 

The  court  below  erred  in  giving  appellees'  mortgage  lien* 
priority  to,  and  a  preference  over,  appellants'  attachment 
liens ;  for  which  the  judgment  ought  to  be  reversed. 

Pee  Curiam.— It  is  therefore  ordered,  upon  the  foregoing; 
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opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things,  reversed,  at  the  costs  of  appellees,  and  that  the  cause 
be  remanded  to  the  court  below  for  further  proceedings,  in 
accordance  with  this  opinion. 


»•» 


No.  7366. 

Peacocke  v.  Leffler. 

Decedents'  Estates.— -Fina/  SeUlement.— Collateral  Attack.—The  final 
settlement  of  a  guardian  or  administrator  can  be  set  aside  or  opened  up 
only  by  a  direct  proceeding  for  that  purpose.  It  can  not  be  attacked  by 
a  suit  on  the  bond  or  by  a  suit  a/i^ainst  the  guardian  or  administrator 
personally  or  in  any  other  collateral  manner. 

Sams. — Legatee, — Action  for  Money  Advanced  to  Executor  to  Make  Settle- 
ment. — Fraud.—  Complaint, — Where,  in  an  action  by  the  sole  legatee  of 
an  estate  against  the  executor  thereof,  after  his  final  settlement,  to  re- 
cover money  advanced  to  such  executor,  to  enable  him  to  make  a  speedy 
settlement  of  the  estate,  the  complaint  avere  that  the  executor  charged 
himself  with  the  sum  so  obuiined,  and  applied  it  in  the  settlement  of 
the  estate,  the  additional  averment  therein  that  he  procured  such  money 
from  the  legatee  by  false  representations,  is  insufficient  to  show  action- 
able fraud  on  the  part  of  such  executor. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirky  H.  C  Duncan  and  S.  Peacocke^  for  ap- 
pelhmt. 

W.  Jff.  TraceweU  and  M.  J.  Tracewelly  for  appellee. 

Woods,  J. — The  appellant,  the  plaintiff  below,  has  as- 
signed error  upon  the  oveiTuling  of  her  motion  for  a  new 
trial.  The  causes  alleged  in  support  of  the  motion  were,  that 
the  verdict  is  contrary  to  law  and  not  supported  by  sufficient 
evidence,  and  error  of  the  court  in  admitting  and  excluding 
evidence,  and  in  instructing  the  juiy. 

The  complaint  is  iu  three  paragraphs,  and  is  needlessly 
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prolix.  The  first  paragraph,  covering  twenty-one  pages  of 
the  transcript,  contains  substantially  the  following  alleged 
facts:  That  Samuel  H.  Keene  died  testate,  devising  his 
whole  estate  to  the  plaintiff,  and  naming  the  defendant  as 
the  executor  of  his  will.  The  defendant  qualitied  as  executor, 
March  31st,  18G4,  and  made  final  settlement  of  his  trust  and 
was  dischai'gcd  therefrom  by  order  of  the  court,  April  27th, 
1866.  That,  at  the  request  of  the  defendant,  and  on  his 
representation  that  it  was  necessary,  in  order  to  make  an 
«arly  settlement  of  said  estate,  she  advanced  to  the  executor 
of  her  own  separate  means,  not  derived  from  said  estate, 
the  sum  of  $464.56,  which  the  defendant  charged  against 
himself  on  his  supplementary  inventory  and  applied  to 
the  uses  of  said  estate ;  but  she  charges,  that  his  i-epro- 
sentation  that  the  money  was  necessary  was  false,  that  other 
moneys  of  said  estate  came  to  his  hands  enough  to  pay  all 
proper  liabilities,  which  moneys  he  did  not  charge  himself 
with,  but  converted  the  same  to  his  own  use  or  applied  them 
to  the  payment  of  improper  and  unlawful  claims.  That, 
after  he  had  made  final  settlement  and  had  been  discharged 
from  said  trust,  the  defendant  represented  that  the  assets 
in  his  hands  and  moneys  received  of  her  had  not  been  suffi- 
cient, and  that  he  had  been  compelled  to  use,  and  had  used, 
of  his  own  means,  in  discharge  of  the  liabilities  of  said  estate, 
large  sums,  to  wit:  at  one  time  $272,  and  at  another  time 
$270.  That,  believing  his  representations,  she  repaid  him 
said  sums,  to  wit :  $270  on  the  first  day  of  November,  1876, 
and  on  the  22d  day  of  February,  1869,  $272.12.  That  said 
representations  were  false. 

.  The  second  parajrraph  charges  that,  while  executor  of  said 
estate,  the  defendant  procured  the  plaintiff  to  allow  him  the 
sum  of  $150,  for  moneys  he  claimed  to  have  loaned  to  said 
Keene  in  his  lifetime  ;  that,  on  the  18th  day  of  November, 
1865,  the  defendant  made  his  promissory  note  to  the  plain- 
tiff for  $265.40,  payable  one  year  from  date,  and,  after  said 
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note  was  due,  by  falsely  representing  that  said  sum  of  $150 
was  due  him  and  had  never  been  paid,  procured  her  to  give 
liim  credit  therefor  on  said  note ;  that,  in  truth,  said  sum 
wa^s  not  owing  or  due  him,  but  he  had  collected  the  same 
from  said  estate,  and  had  concealed  the  knowledge  of  the 
fact  from  the  plaintiff ;  that,  after  said  note  was  due,  the 
<[efendant  falsely  represented  that  she  was  indebted  to  him 
in  the  further  sum  of  $64.83,  and,  relying  on  his  said  rep- 
resentation, and  having  no  knowledge  of  the  facts  on  which 
the  claim  was  based,  she  allowed  him  a  credit  for  said  sum 
on  said  note.  That,  on  the  22d  day  of  February,  1869,  the 
defendant  made  of  her  a  further  demand  for  moneys  ex- 
pended by  him  in  making  said  settlement  of  April  27th, 
1866,  and  falsely  represented  that  he  had  expended  his  own 
moneys  in  making  said  settlement,  to  the  amount  of  $272, 
which  had  not  been  repaid  him ;  and  relying  on  said  repre- 
43entation  as  true,  and  in  ignorance  of  all  the  facts  concern- 
ing said  Keene's  estate,  she  consented  that  the  remainder 
•due  on  said  note,  viz.,  $60,  should  be  set  off  against  said 
sum  of  $272  claimed  by  the  defendant  and  said  note  surren- 
dered, which  was  accordingly  done  ;  that  no  part  of  said  note 
has  been  paid,  and  said  credits,  to  wit,  $150,  $64.83  and 
$60,  were  procured  by  the  fraud  and  imposition  of  the  de- 
fendant, as  already  set  forth. 

The  third  paragraph  is  a  common  count  for  money  had 
and  received,  to  wit :  April  24,  1866,  $464.56;  April  25, 
1866,  $170.09;  April  27,  1866,  $150.00;  November  1, 
1866,  $270.00 ;  November  18,  1866,  $265  40 ;  February 
22,  1869,  $272.12. 

The  final  settlement  of  a  guardian  or  administrator  can 
be  set  aside  or  opened  up  only  by  a  direct  proceeding  for 
that  purpose.  It  can  not  be  attacked  by  a  suit  on  the  bond 
of  the  guardian  or  administrator,  or  by  a  suit  against  such 
guardian  or  administrator  personally,  or  in  any  other  col- 
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lateral  manner.   Barnes  v.  Bartlett,  47  Ind.  98 ;  Holland  t. 
T/ie  State,  ex  reL,  48  Ind.  391. 

The  complaint  in  this  case  is  therefore  bad,  in  so  far  as 
the  plaintiff  seeks  to  charge  the  defendant  with  any  miscon- 
duct as  executor  of  said  estate ;  as,  for  failure  to  account, 
or  for  misapplication  of  the  money  or  property  which  came 
into  his  hands,  or  for  any  other  breach  of  duty.  The  aver- 
ment that,  by  false  representation,  he  procured  the  plaintiff 
to  advance  the  sum  of  $464.56,  to  enable  him  to  make  a 
speedy  settlement  of  the  estate,  shows  no  actionable  fraud 
for  this  reason,  namely:  The  complaint  shows  that  the 
defendant  charged  himself  with  the  sum  so  obtaiued  on  hi& 
supplemental  inventory,  and  applied  the  same  to  the  uses  of 
said  estate,  which  was  equivalent  to  an  application  for  the 
use  of  the  plaintiff,  she  being  the  sole  legatee  and  owning 
the  whole  estate.  No  actionable  wrong  was  accomplished 
in  reference  to  that  money ;  and  for  any  misappropriation 
of  other  moneys  of  the  estate,  the  settlement  and  discharge 
are  a  bar  to  any  suit.  If,  therefore,  the  plaintiff  is  enti- 
tled to  any  relief  on  her  complaint,  it  must  be  by  reason  of 
what  occuiTed  after  said  settlement. 

The  first  paragraph  charges  that  by  means  of  a  false  rep- 
resentation, that  he  had  been  compelled  to  use  his  own 
means  in  making  the  settlement,  the  defendant  procured  of 
the  plaintiff,  after  the  settlement  had  been  made,  large  sums 
of  money  in  repayment  of  the  sums  expended  by  the  de- 
fendant ;  and  the  second  paragraph  charges  that  by  a  like 
false  representation  he  obtained  said  credits  on  said  note, 
and  a  surrender  of  the  note  itself. 

On  examination  of  the  record  which  purports  to  contain 
all  the  evidence  adduced  on  the  trial,  we  find  no  evidence 
that  the  defendant  obtained  any  money  of  the  plaintiff  except 
such  as  she  paid  him  as  executor,  to  enable  him  to  make  said 
settlement.  There  could,  therefore,  have  been  no  recovery 
either  on  the  first  paragraph  or  on  the  third. 
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There  was  evidence  that  credits  were  made  on  the  note  at 
or  near  the  times  and  for  the  amounts  charged,  but  no  evi- 
dence to  warrant  a  conchision  that  they  were  obtained  by 
the  false  representations  charged,  nor  to  show  that  such  rep- 
resentations were  made.  The  final  report  of  the  defendant 
as  executor,  on  which  the  court  declared  his  trust  settled, 
showed  a  balance  of  $272.00  in  the  Sefendant's  favor,  and 
it  was,  as  already  shown,  in  partial  repayment  of  this  sum 
that  the  plaintiff  made  the  final  credit  of  $60.00  on  her  note 
against  the  defendant,  but  this  balance,  shown  and  declared  in 
his  favor  in  the  record  of  the  final  settlement  of  his  trust,  did 
not  constitute,  or  tend  to  show,  any  «f  the  representations 
charged  against  the  defendant,  and  it  does  not  appear  by  any 
testimony  that  the  credits  on  said  note,  or  any  of  them,  were 
obtained  by  means  of  such  representations,  or  that  the  de- 
fendant made  the  rej^resentations  charged  to  have  been 
made  after  said  settlement,  for  the  purpose  of  obtaining 
such  credits. 

The  evidence  which  was  admitted  over  plaintiff's  objec- 
tion, and  that  offered  by  him  which  the  court  excluded,  could 
have  had  no  bearing  upon  this  part  of  the  case,  but  only 
in  the  direction  of  the  effort  to  charge  the  defendant  for 
misuse  or  conversion  of  moneys  which  he  held  as  executor, 
and  while  exercising  his  oflSce  as  such.  But  the  settlement 
barred  inquiry  in  that  direction.  The  same  may  be  said  of 
the  instructions  complained  of.  Whether,  therefore,  the 
court  erred  in  any  of  the  particulars  charged,  it  is  immate- 
rial to  inquire. 

In  the  language  of  the  580th  section  of  the  code,  it  '*ap- 
pear[s]  to  the  court  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below,"  and  the 
judgment  should  not  be  reversed  for  any  cause  which  has 
been  brought  to  our  attention. 

Judgment  affirmed,  with  costs. 
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Woods,  J. — The  appellant  claims  that  ^^An  executor  or 
administrator  has  the  right  to  proceed  and  complete  the  setp 
tlement  of  a  decedent's  estate  with  the  moneys  of  the  de- 
cedent. He  is  charged  with  the  duty  to  administer  the  as- 
sets of  the  decedent,  pay  debts  out  of  such  assets,  and  to 
pay  over  to  the  distributees  the  balance ;"  and  that,  ac- 
cording to  Rodman  v.  Rodman^  54  Ind.  444,  *  'When  property 
or  money,  which  does  not  belong  to  the  estate  of  a  decedent, 
may  come  into  the  possession  of  a  party  who  happens  to  be  the 
administrator  of  suck  estate,  such  party  can  not,  by  chai^ng 
himself,  as  such  administrator,  with  such  property  or  money, 
make  such  property  or  money  a  part  of  the  assets  of  his  de- 
cedent's estate,  nor  can  he,  by  so  doing,  render  the  estate  of 
his  decedent,  or  himself  as  administrator,  liable  for  suci 
property  or  money  to  the  lawful  owner  thereof."  And  upon 
this  authority  and  others  cited,  which  are  claimed  to  tend 
in  the  same  direction,  counsel  insist  that  the  record  of  the 
final  settlement  was  no  bar  to  the  plaintiff's  action  to  re- 
cover the  money  which  she  advanced  to  the  defendant  from 
her  private  purse  to  enable  him  to  make  that  settlement. 
We  do  not  dispute  the  authorities  cited,  and  there  is  nothing 
inconsistent  therewith  in  the  principal  opinion.  We  held, 
and  still  hold,  that  the  complaint  shows  no  cause  of  action 
to  recover  the  money  so  advanced,'  or  damages  on  account 
thereof,  because  the  complaint  shows  that  the  defendant  ap- 
propriated said  moneys  for  the  plaintiff's  sole  use,  and  that 
the  only  cause  of  action  really  set  forth  is  for  the  assets  of 
the  estate  which  the  defendant  had  misappropriated,  or  not 
accounted  for,  and  against  such  claim  the  final  settlement 
is  a  clear  bar. 

The  petition  is  overruled,  with  costs. 
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BSAL  Estate.— Decadents*  SBtates.-^Descents.^Widow^B  InteresL'-Ven^      '      ^^ 
(2or'«  Ifi«A  Paraniount.— If  a  pui*chaser  of  real  estate  die  ttie  absolute       151   193 
owner  of  a  title  bond  thereto,  the  lieu  of  the  vendor  for  tlie  purchase- 
money  due  him  is  paramount  to  the  claim  of  his  widow. 

Same. — Burtty, — Assignment  of  Title  Bond, — Indemnity. — Subrogation. — 
Where  a  title  bond  has  been  assigned  to  indemnify  a  surety,  with  agree- 
ment to  reassign,  and  the  surety  has,  after  the  death  of  the  vendee,  as- 
sumed the  payment  of  the  notes  for  purchase-money,  as  well  as  the 
notes  on  which  he  was  surety,  and  the  administrator  has  suirendered 
his  agreement  to  reassign  the  title  bond,  the  surety  is  subrogated  to  tlie 
lights  of  the  vendor,  and  may  hold  the  bond,  or  the  land  if  he  has 
received  a  deed,  until  the  debts  for  which  the  bond  was  pledged  to  him 
are  paid. 

SAMB.-~TF(tfoto*<  Bemedy.^AccounUng.-^lxi  such  case,  the  surety  liolds  the 
bond,  or  the  land,  as  a  security,  and  the  widow's  remedy  is  to  have  an 
accounting,  and  to  redeem  the  premises  when  the  amount  due  the  surety 
Is  ascertained. 

Same. — Part  PaymeiU  of  Consfcteratton.— Under  section  30  of  the  statute 
of  descents,  the  lien  of  a  vendor  for  purchase-money  of  land  yields  in 
part  to  the  claim  of  the  widow  of  the  vendee,  and  if  the  husband  has 
paid  part  of  the  consideration,  and  the  real  estate  is  sold  under  any  de- 
cree, or  by  virtue  of  any  power  or  devise  in  his  will,  she  is  entitled  to 
ber  third  of  such  land,  in  proportion  to  the  amount  paid  thereon. 

From  the  Jennings  Circuit  Court. 

D.  Overmyer^  for  appellant. 

e/.  D.  New  and  TFl  ZHxon^  for  appellee. 

Newcomb,  C. — The  appellant  was  the  plaintiff  below.  Her 
complaint  was  for  a  partition  of  real  estate,  of  which  she 
alleged  the  appellee  was  in  possession,  claiming  the  exclusive 
title.  The  facts  stated  are,  that  the  plaintiff  is  the  widow 
of  Samuel  R.  Keith,  deceased  ;  that,  during  his  lifetime,  one 
Milley  Fish  executed  to  him  a  title  bond  for  the  land  in  ques- 
tion, conditioned  for  a  conveyance  in  fee  simple  on  the  pay- 
ment of  the  purchase-money ;  that  the  decedent  paid  more 
than  one-third  of  the  purchase-money,  and  gave  his  notes  tot 
the  residue ;  that  afterward  said  Samuel  assigned  the  title 
bond  to  the  defendant  Hudson,  to  indemnify  him  as  surety 
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upon  certain  promissory  notes  of  said  Samuel,  and  Hudson 
executed  a  writing  by  which  he  agreed  to  reassign  said  bond 
to  his  assignor,  if  the  hitter  should  punctually  pay  the  notes 
on  which  Hudson  was  such  surety.  Keith  died,  leaving  said 
notes  unpaid,  as  well  as  the  notes  for  the  purchase-money  of 
the  land.  An  arrangement  was  subsequently  made  between 
Keith's  administrator  and  Hudson,  with  the  assent  of  Keith's 
creditors,  by  which  Hudson  assumed  the  payment  of  said 
notes  on  which  he  was  surety  and  gave  his  own  note  to  Milley 
Fish  for  the  balance  of  purchase-money  due  on  the  land, 
and  the  administrator  surrendered  the  agreement  by  which 
Hudson  had  obligated  himself  to  reassign  the  title  bond  to 
Keith.  Pursuant  to  this  arrangement,  Hudson  procured  and 
surrendered  to  the  administrator  the  notes  held  by  Milley 
Tish,  and  also  the  notes  on  which  he  was  surety.  It  is  fur- 
ther alleged  that  the  property  was  worth  $1,600,  and  that 
the  sum  of  the  debts  so  assumed  by  Hudson  did  not  exceed 
$900.  Judgment  was  rendered  against  the  appellant,  on  a 
demuiTer  to  her  complaint. 

It  is  claimed  by  the  appellant,  that  she  is  entitled  to  one- 
third  of  the  land  in  question,  either  under  section  27  or 

•  

section  29  of  the  statute  of  descents.  These  sections  are  as 
follows : 

*<Sec.  27.  A  surviving  wife  is  entitled,  except  as  in  sec- 
tion seventeen  excepted,  to  one-third  of  all  the  real  estate 
of  which  her  husband  may  have  been  seized  in  fee  simple, 
at  any  time  during  the  marriage,  and  in  the  conveyance  of 
which  she  may  not  have  joined,  in  due  form  of  law ;  and 
also  of  all  lands  in  which  her  husband  had  an  equitable  in- 
terest at  the  time  of  his  death. 

«'Sec.  29.  If  the  husband  shall  have  made  a  contract  for 
lands,  and,  at  the  time  of  his  decease,  the  consideration  in 
whole  or  in  part  shall  not  have  been  paid,  but  after  his  death 
ithe  same  shall  be  paid  out  of  the  proceeds  of  his  estate ;  his 
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i¥idow  shall  have  one-third  of  said  lauds  in  the  same  manner 
as  if  the  legal  estate  had  vested  in  the  husband  during  the 
coverture." 

If  Samuel  R.  Keith  had  any  equitable  interest  in  the  real 
estate  in  controversy,  at  the  time  of  his  death,  it  was  subject 
to  the  burden  of  the  notes  on  which  Hudson  was  surety,  and 
to  the  unpaid  purchase-money.  Had  Keith  died  the  absolute 
owner  of  the  title  bond,  the  lien  of  the  vendor  for  the  pur- 
chase-money due  was  paramount  to  the  claim  of  his  widow. 
McMahan  v.  Kimballj  3  Blackf .  1 ;  Fisher  v.  Johnson^  5 
Ind.  492 ;  Talbott  v.  Ai^mstrongy  14  Ind.  254 ;  Patton  v. 
Stewart,  19  Ind.  233  ;  Crane  v.  Palmer,  8  Blackf.  120 ;  Al- 
exander V.  Herbert,  60  Ind.  184. 

Unless  the  arrangement  made  between  Hudson  and  the 
administrator  is  to  be  regarded  as  a  payment  of  the  balance 
of  the  purchase-money  from  the  proceeds  of  the  estate  of 
Samuel  R.  Keith,  such  purchase-money  is  still  owing  to 
Milley  Fish  •,  or,  if  it  has  been  paid  by  Hudson,  it  is  owing 
to  him,  and  he  is  subrogated  to  the  rights  of  the  vendor. 
"That  the  parties  did  not  regard  the  transaction  as  a  pay- 
ment of  the  purchase-money  by  the  administrator,  so  as  to  re- 
Test  the  title  bond  in  the  estate  of  Keith,  is  evident  from  the 
fact  that  the  asfreement  of  Hudson  to  reassi^^n  the  title  bond 
was  surrendered,  leaving  the  assignment  to  him  absolute. 

Whether  the  administrator  had  lawful  authority  to  make 
this  contract  with  Hudson  we  need  not  inquire,  as  no  objec- 
tion is  made  to  it  by  the  appellant.  On  the  contrary,  she 
claims  a  supposed  benefit  from  the  act  of  the  administrator, 
and,  so  far  as  she  is  concerned,  affirms  it.  If  the  appellant 
seeks  to  profit  by  the  arrangement  between  the  administra- 
tor and  Hudson,  it  would  be  manifestly  inequitable  to  cast 
all  its  burdens  upon  the  latter.  He  was  entitled  to  hold  the 
title  bond  until  the  notes  on  which  ho  was  surety  were  paid ; 
and,  if  compelled  to  pay  them  himself,  he  was  entitled  to  be 
reimbursed  from  the  proceeds  of  the  bond  or  of  the  land. 
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So,  if  to  make  the  bond  available  to  him  as  a  security,  it  be^ 
came  necessary  for  him  to  pay  the  balance  of  the  purchase- 
money,  the  lien  of  the  vendor  would  pass  to  him  by  subro- 
gation.    Besides  this  security,  he  would  have  had  a  claim 
against  the  estate  of  Keith  for  whatever  sum  he  might  have 
to  pay  as  surety  on  the  notes.      By  the  contract  with  the 
administrator,  the  estate  was  relieved  of  this  liability,  and  of 
the  indebtedness  to  Milley  Fish,  and  Hudson  was  released 
from  his  obligation  to  reassign  the  title  bond.    If  the  apj^el- 
knt  affinns  this  transaction,  she  must  affirm  it  in  its  entirety 
On  the  other  hand,  if  she  repudiates  it,  and  the  administra- 
tor exceeded  his  authority  in  making  It,  the  case  stands  as 
though  it  had  not  been  made,  and  Hudson  is  entitled  to 
hold  the  bond,  or  the  land  if  he  has  received  a  deed,  until 
the  debts  for  which  the  bond  was  pledged  to  him  are  paid. 
In  that  case  he  holds  the  bond  or  the  land  as  a  security,  and 
the  widow's  remedy  is  to  have  an  accounting,  and  to  redeem 
the  premises  when  the  amount  due  to  Hudson  is  ascertained. 

There  is  one  contingency  in  which  the  lien  of  a  vendor  for 
purchase-money  yields  in  part  to  the, claim  of  the  widow  of 
the  vendee.  Section  30  of  the  statute  of  descents  provides 
that  **If  the  husband  shall  have  made  a  contract,  subsistins: 
at  the  time  of  his  death,  for  real  estate  and  paid  only  part  of 
the  consideration,  and  said  real  estate  shall  be  sold  after  his 
death  under  any  decree,  or  by  virtue  of  any  power  or  devise 
in  the  will  of  the  husband,  the  widow  shall  be  entitled  to 
her  third  of  such  real  estate,  in  proportion  to  the  amount 
paid  under  said  contract  by  the  said  husband.'* 

Under  this  section  it  was  held  in  Carver  v.  Grove^  68  Ind. 
371,  that  when  a  deceased  husband  had  paid  one-third  of 
the  price  of  a  tract  of  land,  and  his  administrator  afterward 
sold  said  land  under  an  order  of  the  proper  court,  to  raise 
means  to  pay  the  residue  of  the  purchase-money,  the  widow 
was  entitled  to  one-ninth  of  the  land  as  against  the  purchaser 
at  the  administrator's  sale      But  it  does  not  appear  in  the 
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case  in  hand  that  the  administrator  acted  under  any  power 
or  devise,  or  that  Samuel  R.  K^h  left  a  will,  nor  does  it 
appear  that  there  was  any  decree  or  order  of  court  author- 
izing  or  directing  the  transaction  had  between  the  adminis* 
trator  and  the  appellee.  Section  30  is,  therefore,  inap^ 
plicable  to  the  case. 

We  find  no  error  in  the  action  of  the  circuit  court,  and 
its  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things,  affirmed,  at  the  costs  of  the  appellant. 


No.  8d34. 
Norton  v.  The  State. 

Crimival  Law. — Burglary. -—IndictmenL^CorporaUon. — Battroad  Com' 
pany."  JPreaumption.-^Where  an  indictment  for  burglary  charges  that 
the  offence  was  committed  by  a  bnrglarions  entrance  into  tlie  office  of 
a  railroad  company,  therein  designated,  it  is  not  necessary  to  also  aver 
that  such  company  was  a  corponitlon,  partnership  or  stock  company. 
In  such  case  corporate  existence  will  be  implied. 

Same. — Evidence.^ De  Facto  Corporation, — It  is  not  error  in  such  case  to 
permit  a  witness  to  state  that  such  railroad  company  was  a  corporation ; 
it  is  sufficient  to  prove  that  such  company  was  known  and  acting  as  a 
corporation. 

From  the  Gibson  Circuit  Court. 

C  A.  Buskirky  for  appellant. 

jD.  p.  Baldwin^  Attorney  General,  and  W.  H.  Trippetf 
Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — ^Appeal  from  a  judgment  of  conviction  of 
the  crime  of  burglary  entered  against  appellant.     It  is  here 
Vol.  74.-22 
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insisted  that  the  indictment  is  defective,  and  should  hare 
been  quashed  on  the  appelant' s  motion.  The  offence  is 
charged  to  have  been  committed  by  a  burglarious  entrance 
into  the  office  of  the  Terre  Haute  and  Evansville  Railroad 
Company.  The  specific  objection  urged  is  that  the  indict- 
ment does  not  show  * 'whether  the  Terre  Haute  and  Evans- 
ville Railroad  Company  was  a  corporation,  partnership  or 
stock  company."  The  argument  of  appellant's  counsel  is 
conclusively  answered  by  the  case  of  Johnson  v.  TTie  ISiate^ 
65  Ind.  204.  It  was  there  said :  ** We  think  it  fairly  deducible 
from  the  authorities,  that,  when  an  ideality  is  referred  to  in 
a  pleading  by  a  name  such  as  is  usual  in  creating  corpora- 
tions, and  which  discloses  no  individuals,  a  corporate  exist- 
ence is  implied  without  being  specially  averred."  This 
we  regard  as  the  correct  doctrine.  No  innocent  man  can  ever 
be  put  in  peril  by  it,  and  many  guilty  ones  may,  by  its  oper- 
ation, be  prevented  from  escaping  merited  punishment. 

The  court  permitted  a  witness  to  state  that  the  Terre  Haute 
and  Evansville  Railroad  Company  was  a  corporation.  There 
was  no  error  in  this.  It  was  proper  to  prove  that  the  rail- 
road company  was  known  and  acting  as  a  corporation. 
Wharton  Criminal  Evidence,  sec.  164a.  This  conclusion  is 
the  logical  sequence  of  the  doctrine  declared  in  Smith  v. 
The  StatCy  28  Ind.  321.  It  is  indeed  doubtful,  whether  it 
was  incumbent  upon  the  State  to  do  more  than  prove  that 
there  was  an  artificial  being  assuming  and  acting  under  a 
name  indicating  and  implying  a  corporation. 

The  affidavits  presented  in.  support  of  appellant's  claim  for 
s,  new  trial,  upon  the  ground  of  newly-discovered  evidence, 
are  not  such  as  entitle  him  to  a  new  trial.  It  would  serve 
no  useful  purpose  to  examine  these  affidavits  in  detail. 

Counsel  sav:  **We  submit  that  the  court  should  have 
given  the  instructions  asked  by  the  appellant  instead  of 
^ose  given  by  the  court."     This  ought  not  to  be  regarded 
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jsls  a  sufficient  presentation  of  objections  to  rulings,  but  we 
have  nevertheless  looked  into  the  instructions  given  and 
refused,  and  find  no  error. 

Judgment  affirmed,  at  costs  of  appellant. 


Ko.  7490. 
Phelps  v.  Martin. 

Decebents^  'Estates.— Attachment  o  f Administrator.— PracUce.'^Pleading, 
—A  right  to  a  trial  by  jury,  "in  aU  cases  where  there  is  an  issue  of  fact," 
under  section  188,  2  R.  S.  1876,  p.  556,  implies  the  right  in  an  adminis- 
trator to  put  a  case  against  him,  under  section  22  or  section  ICl  of  the  act 
concerning  the  settlement  of  decedents*  estates,  in  shape  for  trial  by 
special  pleas,  or  by  answer  in  denial,  tendering  or  forming  issues  of  fact 
to  be  tried  as  such. 

^AME.— Section  161,  2  R.  S.  1876,  p.  549,  strictly  construed,  does  not  ap- 
ply to  the  case  of  one  who  has  been  removed  from  his  trust  and  is  no 
longer  an  executor  or  administrator,  but  may,  perhaps,  be  construed  In 
connection  with  section  30,  2  R.  S.  1876,  p.  504. 

SAMB.—Answer  of  Accomplished  Wrong.— An  answer,  showing  that  what- 
ever wrong  had  been  done  was  fully  accomplished  before  the  defend- 
ant's removal  from  his  trust,  that  since  his  removal  he  has  not  had  the 
balance  due  the  estate  in  his  possession  or  control,  has  not  concealed  it, 
and  has  no  power  to  restore  it,  nor  means  with  which  to  secure  its  res- 
toration, constitutes  a  good  and  complete  defence  against  procedure 
under  section  161,  2  R.  S.  1876,  p.  549. 

Same.— Intent  of  the  Law.— The  object  of  the  law  under  consideration 
was  to  effect  a  discovery  and  restoration,  but  not  to  punish  for  what 
could  not  be  compensated. 

From  the  Marion  Circuit  Court. 

J.  M.  Cropsey^  F.  M.  Wright  and  W.  H.  Martz,  for  ap- 
pellant. 

Woods,  J. — The  appellant  filed  in  the  circuit  court  the 
following  petition : 
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"In  tho  matter  of  the  estate  of  Allen  E.  Phelps:  Now 
comes  Allen  C.  Phelps,  son  and  heir  of  Allen  E.  Phelps,, 
deceased,  and  herein  complaining  of  Daniel  Martin  says: 

That  heretofore,  on  the day  of  February,  A.  D.  1876, 

said  Daniel  Martin  was  duly  and  legally  appointed  in  Marion 
count3%  Indiana,  executor  of  the  estate  of  said  deceased; 
that,  as  such  executor,  he  received  and  collected  of  moneys 
belonging  to  said  estate  the  sum  of  $10,183.82  ;  that  after- 

ward,  on  the day  of ,  187-,  said  Martin  was  by 

this  court  removed  from  his  said  trust ;  that,  during  the  time 
he  was  acting  as  such  executor,  he  laid  out  and  expended 
on  behalf  of  said  estate  the  sum  of  $4,501.21 ;  that,  at  the 
time  of  his  removal  from  said  trust,  he  had  in  his  possession, 
belonging  to  said  estate,  the  sum  of  $5,682.61 ;  that  said 
Martin  has  ever  since  his  said  removal  unlawfully  and  with- 
out right  retained  and  concealed,  and  yet  retains  and  con- 
ceals, from  this  court  and  from  Thomas  Cottrell,  administra- 
tor de  bonis  non  of  said  estate,  the  sum  of  $5,682.61,  money 
belonging  to  said  estate.  Wherefore  affiant  prays  that  said 
Daniel  Maitin  be  attached  and  brought  into  court,  and  there 
examined  under  oath,  touching  said  money.  He  further  prays 
that  all  the  property,  both  real  and  personal,  belonging  to 
said  Martin,  or  in  which  he  has  any  interest,  be  attached  and 
held  subject  to  the  order  of  this  court,  after  such  examina- 
tion. He  further  prays,  that  in  case  said  Martin  refuses  to 
deliver  up  said  money  or  secure  the  value  thereof  to  the 
proper  person,  together  with  ten  per  centum  damages  thereon, 
that  he  may  be  committed  to  the  county  jail  until  the  order 
of  this  court  be  complied  with."  This  petition  was  signed 
and  sworn  to  by  the  petitioner. 

The  court  issued  a  writ  of  attachment  against  the  person 
of  the  defendant,  which  was  duly  served.  The  defendant 
filed  two  paragraphs  of  answer,  which  the  appellant  moved 
to  strike  out,  on  the  ground  that  an  answer  was  not  allowa- 
ble in  the  case.     This  motion  was  overruled,  and,  saving  aa 
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-exception,  the  uppellant  demun*ed  to  each  paragraph  of  the 
answer.  This  demurrer  was  overruled  to  the  second  para^ 
^raph  and  the  exception  saved.  Issue  was  joined  by  a  reply 
in  general  denial,  and,  upon  a  trial  by  the  court,  there  was  a 
Ending  and  judgment  for  the  defendant,  discharging  him  from 
custody,  and  for  the  recovery  of  his  costs  of  the  appellant. 

Counsel  for  the  appellant,  in  support  of  their  claim  that 
the  case  is  not  one  which  aidmitted  of  an  answer  by  the  de- 
fendant, except  on  oral  examination  under  oath,  cite  the 
case  of  WillianisY.  Tobias j  37  Ind.  345.  But  if  that  case  is 
good  law,  and  in  point  to  show  that  the  defendant  bad  no 
right  to  file  an  answer  or  special  plea,  it  also  shows  that 
the  refusal  of  the  court  to  strike  the  answers  out,  if  errone- 
ous, was  a  harmless  error.  As  in  that  case,  so  in  this,  ^^The 
answers,  demurrers,  motions  to  strike  out,  and  the  replies 
will  be  regarded  as  stricken  from  the  record."  See,  also. 
Ex  parte  Walls,  73  Ind.  95. 

We  are  not  prepared,  however,  to  assent  to  the  proposi- 
tion, that  in  this  and  in  like  cases,  and  in  proceedings,  such 
as  was  Wittiams  v.  Tobias,  supra,  to  remove  an  administrator, 
under  section  22  of  the  act  concerning  the  settlement  of  de- 
cedents' estates,  the  defendant  may  not  rightfully  by  special 
pleas  or  by  answer  in  denial,  tender  or  form  issues  of  fact, 
to  be  tried  as  such.  That  he  nmv,  is  the  natural,  if  not  neces- 
sary,  inference  from  section  188  of  that  act,  whereby  the  right 
of  trial  by  jury  is  given  **in  all  cases  where  there  is  an  issue 
of  fact."  There  is  no  express  provision  to  the  contrary,  and 
in  natural  justice  it  must  be  permitted,  that  an  administrator 
may  deny  any  charge  brought  against  him,  whether  like  the 
one  now  before  us,  or  made  under  section  22  of  said  act,  in 
order  to  effect  his  removal,  or,  if  he  can  admit  the  charsre 
and  plead  in  avoidance,  he  may  do  that.  These  are  the 
recognized  modes  of  forming  issues  of  fact  for  trial,  and 
the  giving  of  the  right  of  trial  implies  the  right  to  put  the 
-case  in  shape  for  trial.    See  McMahan  v.  Works^  72  Ind.  19* 
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The  second  paragraph  of  answer  -was  to  the  effect  that,, 
upon  the  petition  of  certain  of  the  sureties  upon  the  defend- 
ant's bond  as  such  executor,  the  court  had  revoked  his  let- 
ters, and  had  removed  and  discharged  him  from  said  trust, 
without  ordering  or  having  theretofore  ordered  him  to  ac- 
count for  or  to  pay  over  any  money  or  property  to  the  court 
or  to  any  person ;  that  he  accounted  to  his  successor  in  said 
trust  and  delivered  to  him  all  the  property  and  assets  of 
said  estate,  except  said  sum  of  $5,682.61,  for  which,  imme- 
diately after  his  appointment  as  administrator  de  bonis  n^n, 
said  Cottrell  brought  suit  against  this  defendant  and  his 
bondsmen,  and  on  the  20th  day  of  May,  1877,  recovered 
against  them  a  judgment  for  $6,463.66,  including  the  stat- 
utory penalty,  of  which  sum  and  judgment  $4,950  have  beea 
paid,  and  execution  is  in  the  hands  of  the  sheriff  to  enforce 
the  payment  of  the  remainder ;  that,  shortly  after  his  appoint- 
ment as  such  executor,  he  collected  said  sum  of  $5,682.61 
upon  claims  due  said  estate,  and  being  engaged  in  a  business 
which  he  supposed  to  be  profitable,  and  supposing  that  he 
owned  property  of  the  value  of  $20,000  over  and  above  his  in- 
debtedness, and  would  be  able  to  replace  said  money  whenever 
necessary,  and  intending  so  to  do,  he  used  the  same  in  his  said 
business  ;  but  that,  by  reason  of  unforeseen  business  disasters, 
and  without  any  concealment  or  embezzlement,  he  had  lost 
and  was  unable  to  restore  said  money,  and  has  no  money  or 
property  with  which  to  satisfy  the  residue  of  said  judgment. 

This  prosecution,  as  the  appellant  claims,  is  brought  un- 
der section  161  of  the  act  concerning  the  settlement  of  de- 
cedents' estates,  which  provides : 

''Sec.  161.  In  addition  to  removing  him,  if  any  executor 
or  administrator  shall  embezzle  or  conceal  any  of  the  prop- 
erty of  the  decedent,  the  court  shall  attach  his  person  and 
property,  and  examine  him  under  oath  touching  such  prop- 
erty, and  on  his  refusing  to  answer  in  such  examination,  or 
to  deliver  up  such  property,  or  secure  the  value  thereof  to  the 
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persons  interested  in  such  estate,  with  ten  per  centum  dam- 
ages thereon,  shall  commit  him  to  jail  until  the  order  of  the 
court  is  complied  with,  or  he  be  discharged  according  to  law." 

Strictly  construed,  this  section  does  not  apply  to  the  case 
of  one  who  has  been  removed  from  his  trust,  and  is  no  longer 
an  executor  or  administrator.  Perhaps,  however,  it  may  be 
construed  in  connection  with  section  30  of  the  same  act,  which 
provides  that,  *  •Whenever  any  executor  or  administrator  is 
removed,  and  his  letters  are  superseded,  if  he  at  any  time 
afterward  unlawfully  intermeddles  with  such  estate,  he  shall 
be  attached  and  imprisoned,  not  less  than  ten  days  nor  more 
f!han  one  month,  by  the  proper  court  of  common  pleas,  upon 
complaint  of  any  one  interested." 

The  petition  charges  that  the  defendant  *<  without  right 
retained  and  concealed,  and  yet  retains  and  conceals,"  said 
sum  of  $5,682.61  belonging  to  the  estate,  and  this,  if  true, 
constituted  such  an  intermeddling  after  removal,  as  brought 
the  case  within  the  scope  of  the  section  last  quoted.  The 
answer,  however,  is  a  complete  defence,  for  it  shows  that 
whatever  wrong  had  been  done  was  fully  accomplished  be- 
fore the  removal  of  the  defendant  from  his  trust ;  that  since 
the  removal  the  defendant  had  not  had  the  money  in  his 
possession  or  control,  had  not  concealed  and  had  no  power 
to  restore  it,  nor  means  with  which  to  secure  its  restoration. 
While  this  does  not  exonerate  the  defendant  and  his  bonds- 
men from  liability  to  make  good  the  amount  of  his  defalca- 
tion, it  does  constitute  a  good  defence  against  this  procedure. 
When  an  administrator  or  executor  is  both  delinquent  and 
recalcitrant,  refusing  to  answer  questions,  or  to  surrender 
assets  or  moneys  of  the  trust,  within  his  control,  or  to  give 
security  within  his  power  to  give,  for  the  making  good  of 
his  delinquency,  the  court  may  well  exercise  its  indisputable 
power  to  enforce  its  orders  by  imprisonment ;  but  this  power 
was  not  designed  to  go  further,  and  to  be  used  as  a  punish- 
ment for  past  offences.     The  object  of  the  law  under  con- 
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sidemtioii  was  to  effect  a  discovery  and  a  restoration,  but 
Dot  to  punish  for  what  could  not  be  compensated.  JEx parte 
Wnghty  66  Ind.  604,  and  cases  cited. 

The  defence  set  up  in  this  answer  was  sustained  by  such 
evidence  as  forbids  an  intei*ference  with  the  finding  on  the 
score  of  want  of  evidence. 

Some  exceptions  have  been  saved  to  rulings  of  the  court ' 
in  admitting  and  excludnig  evidence,  but  the  questions  pre- 
sented ai'e  of  minor  importance,  and,  whatever  view  might 
be  tiiken  of  them,  could  not  be  deemed  to  have  affected  the 
merits  of  the  tiial. 

The  judgment  is  affirmed,  with  costs. 


No.  8222. 
Bunting  et  al.  v.  Heilman. 

Practice. — Promiaaory  Note.^ Alteration, — ItUereat. — Collateral  FactA.— 
Evidetice, — Argument. --Where  notes  inpayment  for  a  threshing  machine 
were  to  be  written  *'with  10  per  cent,  interest,"  and  the  question  before 
the  jnr>'  was  whether  or  not  the  note  sued  on  had  been  altered  after  its 
execution  by  iaserting  the  lifi^ires  ''10"  between  *"with''  and  "percent 
interest,"  making  the  note  draw  ten  instead  Of  six  per  cent,  interest, 
the  trial  court  did  not  err  in  holding  that  an  agent*s  promise  to  pay 
defendants  for  time  lost  while  waiting  for  the  machine  was  imma- 
terial, nor  in  requiring  their  counsel  to  refrain  from  commenting  upon 
it  in  argument.  The  rule  is  that  collateral  facts  should  be  excluded. 
The  agent's  promise  to  pay  the  defendants  for  lost  time  was  purely 
collateral  to  the  fact  in  issue,  and  was  therefore  immaterial. 

From  the  Knox  Circuit  Court. 

O.  G.  Reili/y  W.  C.  Johnson  and  W.  C.  Niblack^  for 
appellants. 

F.  W.  VieJie  and  R.  G.  EvanSy  for  appellee. 
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M0RRI89  C. — ^The  appellee  sued  appellants  upon  a  prom- 
issory note  for  $<>25.  There  were  three  parugniphs  of  the 
complaint,  but,  as  the  case  was  tried  upon  the  fii*st,  we  need 
not  notice  the  others. 

The  appellants  answei-ed  in  three  paragraphs :  Fii*st,  the 
general  denial ;  second,  admitting  the  execution  of  the  note, 
but  aveiTing  that  it  had  been  altered  by  the  appellee  or  his 
agent,  by  writnig  the  word  **ten"  therein  before  the  Avords 
♦'per  cent,  interest,"  so  that  the  note  called  for  ten  instead 
of  six  per  cent,  interest.  The  third  paragniph  was  in  answer 
to  the  third  paragraph  of  the  complaint,  and  alleged  pay- 
ment. The  second  paragraph  of  the  answer  was  verified  by 
the  appellant  Samuel  S.  Bunting.  The  case  was  put  at  issue 
by  a  reply  in  denial  of  the  several  paragraphs  of  the  answer. 
The  cause  was  submitted  to  a  jury  for  trial ;  verdict  and 
judgment  for  the  appellee. 

The  appellants  filed  their  written  motion  for  a  new  trial ; 
the  court  oveiruled  the  motion,  and  the  appellants  excepted. 
The  error  assigned  is,  that  the  court  below  erred  in  over- 
ruling the  appellants'  motion  for  a  new  trial. 

The  reason  urged  for  a  new  trial,  and  upon  which  the  ap- 
pellants rely,  is  thus  stated  by  their  counsel : 

•*The  eiTor  which  is  relied  upon  is  the  action  of  the  court 
in  directing  appellants'  counsel  to  refrain  from  commenting 
upon  the  testimony  given,  relating  to  a  promise  made  by 
the  appellee  to  pay  appellants  for  their  time  and  trouble  in 
comin^:  from  their  homes  to  Vincennes  so  often  for  the  ma- 
chine,  and  in  striking  this  testimony  out  of  the  cause." 

It  appeared  from  the  testimony  of  Thomas  S.  Bunting, 
one  of  the  appellants,  and  other  witnesses,  that  he,  in  be- 
half of  himself  and  one  of  his  co-defendants,  contracted 
with  the  agent  of  the  appellee  for  the  purchase  of  a  thresh- 
ing  machine,  to  be  delivered  at  Vincennes  on  the  3d  of  July, 
1877,  for  the  sum  of  $1,250,  to  be  paid,  one-half  in  three 
and  one-half  in  fifteen  months,  with  ten  per  cent,  interest. 
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for  which  notes  were  to  be  given,  signed  by  the  purchasers, 
and  the  other  appellants  as  sureties.  The  machine  did  not 
arrive  at  the  time  fixed  for  delivery,  the  purchasers  called  at 
the  place  of  delivery  several  times,  and  were  put  to  some 
trouble.  They  complained  of  the  delay,  and  threatened  to 
buy  a  machine  of  one  Heberd.  The  agent  of  the  appellee 
asked  them  to  wait  a  day  or  two  longer,  and  promised  to 
pay  them  for  their  trouble.  They  agreed  to  do  so,  and  the 
next  day  the  machine  arrived,  and  the  purchasers  accepted 
it.  No  change  in  the  contract  was  made,  nor  was  anything 
said  upon  the  subject.  The  notes  agreed  to  be  executed 
were  sent,  some  time  after  the  machine  had  been  delivered, 
to  the  defendants  to  be  executed ;  they  were  signed  and  re- 
turned to  the  agent.  The  appellants  testified  that  the  last  of 
the  notes,  the  one  in  suit,  had  been  altered  after  its  execu- 
tion, by  inserting  the  number  10  between  the  word  "with'* 
and  the  words  "per  cent,  interest,"  so  as  to  make  the  note 
draw  ten,  instead  of  six,  per  cent.  The  agent  of  the  appellee 
and  the  person  who  filled  up  the  notes  testified  that  the  num- 
ber 10  was  in  the  note  when  signed  by  the  makers,  and  that 
it  had  not  been  altered. 

In  the  argument  of  the  'cause,  the  counsel  for  the  appel- 
lants stated  to  the  jury  that  "it  was  necessary  for  them  to 
find,  among  other  things,  whether  the  figures  10  were  in  the 
note  when  it  was  signed  by  defendants,  and  that,  in  coming 
to  a  conclusion  upon  that  point,  it  was  proper  for  them  to 
consider  the  fact  that  on  the  morning  of  the  6th  of  July, 
1877,  or  thereabouts,  the  plaintiff  by  his  agent,  Cosby,  who 
had  the  notes  drawn  up,  promised  to  pay  the  defendants  for 
their  time  and  trouble,  as  testified  by  Thomas  S.  Bunting, 
and  that  the  jury  might,  from  the  testimony  of  said  Bunting, 
conclude  that  there  was  a  good  and  suflScient  reason  for  the 
blank  being  left  in  the  note,  grounded,  as  the  promise  was, 
upon  the  consideration  that  they  would  not  buy  a  machine 
from  Heberd,  and  it  being  an  easy  and  convenient  way  of 
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paying  the  defendants  for  their  time  and  trouble."  Uponr 
objection  being  made  to  this  argument,  the  court  held  it  to 
be  improper,  remarking,  in  the  presence  of  the  jury,  that 
what  had  been  testified  to  by  the  witness  Bunting,  as  to  what 
Cosby  had  said  in  relation  to  paying  the  defendants  for 
their  time  and  trouble,  was  immaterial,  and  the  court  tShen 
directed  counsel  to  abstain  from  further  remarks  upon  the 
subject.  This  ruling  of  the  court  is  all  that  is  complained 
of  by  the  appellants. 

The  question  before  the  jury  was,  whether  or  not  the  note 
sued  on  had  been  altered  after  its  execution.  If  the  state- 
ment of  the  appellee's  agent,  Cosby,  that  he  would  pay  the 
appellants  for  the  time  they  had  lost,  because  of  the  non-- 
delivery  of  the  machine  for  which  the  note  was  given,  at  the 
time  agreed  upon,  could  have  any  legitimate  bearing  upon 
the  question  at  issue,  then  the  court  en*ed  in  not  allowing 
counsel  to  comment  upon  it,  and  in  remarking,  in  the  pres- 
ence of  the  jury,  that  the  evidence  was  immaterial. 

The  agreement  between  the  appellee  and  the  appellants 
was,  that  the  notes  should  bear  ten  per  cent,  interest.  This 
agreement  was  never  changed  or  modified.  The  agent,  so  far 
as  appears  from  the  testimony,  had  no  authority  to  change 
it,  and  he  never  did.  The  agent  had  promised  to  pay  the 
appellants  for  their  lost  time,  but  he  never  intimated  to  them 
that  he  had  paid  them,  by  the  omission  of  ten  per  cent,  in- 
terest in  the  note  in  suit,  or  otherwise  ;  nor  did  it  occur  to 
the  appellants  that  they  had  been  so  paid.  In  view  of  these 
facts,  the  omission  of  the  agent,  if  such  was  the  fact,  to  fill 
up  the  note  so  as  to  draw  ten  per  cent,  interest,  in  accordance 
with  the  contract,  would  not  justify,  nor  logioally  tend  to 
justify,  the  inference  that  the  interest  was  omitted  in  dis- 
charge of  his  promise  to  pay  the  appellants  for  lost  time. 
The  promise  of  Cosby  to  pay  the  appellants  for  lost  timo 
was  purely  collateral  to  the  fact  in  issue,  and  was  therefore 
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immaterial.  The  rule  is,  that  collateral  facts  should  be  ex- 
cluded.    1  Greenleaf  Evidence,  sec.  52. 

We  think  the  court  did  not  err  in  holding  that  the  promise 
of  Cosby  to  pay  the  appellants  for  their  lost  time  was  im- 
material, nor  in  requiring  the  appellants'  counsel  to  refram 
^roni  commenting  upon  it. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be,  and  the  same  is  hereby,  in  all 
things  aiffirmed,  at  the  costs  of  the  appellants. 


»•» 
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,g  ^j  Smock  et  al.  v.  Harrison  et  al. 

Appeal  Bond.— ^IpprowZ  by  Clerk.— Consent  of  Plaintiffs  by  Attomejf,— 
Mutual  Waiver,— Superior  Court. — Where  a  superior  court  in  special 
term  fixed  the  penalty  and  time  of  filing  of  an  appeal  bond,  leav- 
ing the  approval  of  the  surety  to  tne  cleric,  and  the  bond,  with  the 
written  consent  of  plaintiffs  by  attorney  endorsed  thereon,  was  ap- 
proved by  the  clerk,  the  defendants,  in  a  suit  on  the  bond,  can  not  dis- 
pute tlie  authority  of  the  attorney  whose  act  they  have  ratified,  but  the 
parties  nuist  be  held  to  have  mutually  waived  any  approval  by  the 
court  and  to  have  mad^  the  bond  just  as  effective  as  if  the  statute  had 
•  been  conformed  to  with  technical  accuracy. 

Pleading. — Complaint. — Assigrmient  of  Error. — Intendments  in  Favor  of 
Pleader.— Practice.— Wiiere  a  complaint  has  not  been  tested  by  demur- 
rer, and  its  sufflciency  was  fii-st  brought  in  question  by  assignment  of 
error  in  the  general  term  of  a  superior  court,  it  must  be  tested  by  the 
rule  which  is  applied  to  motions  in  arrest  of  judgment,  and,  instead  of 
indulging  presumptions  against  the  pleader,  all  i*easonable  intendments 
should  be  allowed  in  his  favor. 

:Same.— 2>^/f»cto  Cured  hy  r<»rdic«. —Where  the  statement  of  the  plaintifra 
cause  of  action,  and  that  only,  is  defective  or  inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favor. 
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Same. — Conclusion  of  Law. — Borid,— Supersedeas, — Verdict. — An  averment 
in  a  complaint  not  tested  by  demurrer,  *^ that  said  appeal  bond  operated 
as  a  superaedeas  in  said  cause/*  though,  strictly  spealcing,  a  mere  state- 
ment of  a  legal  conclusion,  should  be  regarded  as  bringing  in  issue  and 
admitting  proof  of  such  facts,  if  any,  as  would  malce  the  bond  have  that 
effect,  and  after  verdict  for  the  plaintiff  it  nmst  be  presumed  that  such 
proof  was  made,  if  it  was  legally  possible  to  make  it  under  proper  aver- 
ment. 

Superior  Court. — Conditions  of  Appeal  Bond.—  Waiver.^ Measure  of 
Recovery, — Granting  that  the  conditions  of  a  bond  in  case  of  appeal 
from  special  to  general  term  of  the  Superior  court  must  be  directed  by 
the  court,  the  parties  may  waive  that  requirement  and  themselves  name 
the  conditions  as  well  as  the  sureties.  and,within  the  penalty  of  the  bond 
agreed  upon,  the  amount  due  on  the  judgment  appealed  from  is  the 
measure  of  the  recovery  which  may  be  had,  and  this  without  averment 
or  proof  that  the  judgment  defendants  have  become  insolvent. 

Same.— Practice.— G^n^raZ  Finding,— Later  Special  Finding  not  Available. — 
A  general  finding  remaining  in  the  record  will  support  the  judgment 
of  the  court,  notwithstanding  a  special  finding  and  conclusions  of  law 
rendered  ten  days  or  more  thereafter,  which  purported  to  be  done  at  the 
request  of  appellants  made  at  the  commencement  of  the  trial. 

From  the  Marion  Superior  Court. 

D.  V.  Bums  and  C.  S.  Denny ^  for  appellants. 
J.  T.  Dye  and  A.  C.  Hanns^  for  appellees. 

Woods,  J. — ^We  are  called  on  to  review  the  errors  as*- 
signed  at  the  general  term  of  the  court  below,  which  are 
stated  substantially  as  follows : 

1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  The  court  erred  in  its  conclusions  of  law. 

3.  The  court  erred  in  overruling  the  appellants'  motion 
for  judgment  on  the  special  findings.  . 

4.  The  court  erred  in  overruling  the  motion.f  or  a  new  trial. 

5.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

6.  The  court  erred  in  requiring  the  appellants  to  file  an 
appeal  bond  in  order  to  stay  execution  pending  the  appeal 
to  the  general  term. 

7.  The  court  erred  in  overruling  the  appellants*  motioD 
to  vacate  said  order  for  an  appeal  bond. 
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The  complaint  in  this  cause,  filed  on  the  24th  day  of  July, 
A.  D.  1877,  is  as  follows : 

"Alfred  Harrison  and  John  C.  S.  Harrison,  partners  in 
business  under  the  firm  name  of  Alfred  and  John  C.  S.  Har- 
rison, complain  of  William  C.  Smock,  Daniel  M.  Ransdell, 
Isaac  Smock  and  Augustus  Bruner,  and  say  that  heretofore, 
to  wit,  on  the  17th  day  of  June,  1876,  the  plaintiffs  ob- 
tained judgment  in  the  Superior  Court  of  Marion  county,  on 
trial  in  special  term,  in  cause  No.  13,891,  in  said  court, 
against  the  defendants  William  C.  Smock  and  Daniel  M. 
Sansdell,  and  George  W.  Parker  and  Samuel  Hanway,  in 
the  sum  of  three  thousand  seven  hundred  and  fifteen  and 
70-100  dollars  ($3,715.70)  ;  that  the  defendants  Smock  and 
Bansdell  appealed  from  said  judgment  in  the  special  term, 
to  the  general  term  of  said  court,  which  appeal  was  granted 
on  the  condition  that  a  bond  in  the  penal  sum  of  four  thou- 
sand dollars  ($4,000)  be  filed,  to  the  approval  of  the  clerk  of 
said  court,  within  six  days,  according  to  the  statute  in  such 
case  made  and  provided.  That  the  bond  herein  sued  upon 
(a  copy  of  which  is  herewith  filed  and  made  a  part  hereof) 
was  executed  and  filed  in  accordance  with  the  order  of  said 
court,  and  was  approved  by  the  said  clerk  on  July  11th,  1876 ; 
and  that  said  appeal  bond  operated  as  a  supersedeas  in  said 
cause ;  and  that  execution  and  other  proceedings  were  stayed 
upon  said  judgment  during  the  pendency  of  said  appeal. ' 

< ^Plaintiffs  further  say  that,  on  said  appeal  to  the  general 
term  of  said  court,  the  said  judgment  at  special  term  was,  on 
the  5th  day  of  March,  1877,  in  all  things  affirmed. 

"Plaintiffs  say  that,  during  the  pendency  of  said  appeal,  the 
defendants  to  the  said  judgment  became  insolvent,  and  that 
they  are  unable  to  collect  or  enforce  payment  or  satisfaction 
of  their  said  judgment,  and  the  same  remains  wholly  unpaid. 

"Wherefore  they  pray  judgment  in  the  sum  of  five  thou- 
sand dollars  ($5,000),  and  for  all  proper  relief. 

"W.  S.  Bakkley,  Attorney  for  Plaintiffs." 
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The  following  is  a  copy  of  the  appeal  bond  : 
**Know  all  men  by  these  presents,  that  we,  William  C. 
Smock,  Daniel  M.  Bansdell,  Isaac  Smock  and  Augustus 
Bruner,  are  held  firi^y  bound  unto  Alfred  Harrison  and 
John  C.  S.  Harrison,  in  the  penal  sum  of  four  thousand 
dollars,  for  the  payment  whereof,  well  and  truly  to  be  made 
and  done,  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  by  these  presents. 

^'Sealed  with  our  seals  and  dated,  this  6th  day  of  July, 
A.  D.  1876. 

*  •Whereas,  The  said  Alfred  Harrison  and  John  C.  S.  Har- 
rison, lately,  to  wit,  on  the  17th  day  of  June,  1876,  at  the 
special  term  of  the  Superior  Court  of  the  county  of  Marion, 
in  the  State  of  Indiana,  recovered  judgment  against  said 
William  C.  Smock,  Daniel  M.  Eansdell,  George  W.  Parker 
and  Samuel  Hanway  for  the  sum  of  three  thousand  seven 
hundred  and  fifteen  dollars  and  seventy  cents,  and  costs ; 
and  whereas  the  said  William  C.  Smock  and  Daniel  M. 
Hansdell  have  appealed  therefrom  to  the  general  term  of 
the  said  Superior  Court  of  Marion  County :  Now,  therefore, 
the  conditions  of  this  obligation  are  to  the  effect  following, 
to  wit :  That  if  the  said  appellants  will  duly  prosecute  their 
said  appeal,  and  abide  by  and  pay  the  judgment  and  costs, 
which  may  be  rendered  or  affirmed  against  them,  then  this 
obligation  is  to  be  void,  otherwise  to  remain  in  full  force 
And  effect.  Wm.  C.  Smock,     [Seal.] 

"D.  M.  Ransdell,  [Seal.] 
•'Isaac  Smock,  [Seal.] 
«*A.  Bruner,  [Seal.] 

"Taken  and  approved  by  Austin  H.  Brown,  Clerk." 
**Plaintiffs  consent  that  the  clerk  may  approve  the  within 

l)ond. 

*<W.  S.  Barkley,  Attornev  for  Plaintiffs.'' 

The  counsel  for  the  appellants  <•  contend  that  the  complaint 

shows  on  its  face  that  the  bond  was  executed  without  con- 
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sidcrution,"  **did  not  stay  the  execution ,  and  that  no  action 
can  bo  maintained  thereon;"  and  cite  Ham  v.  Gfreve^  41 
Ind.  531. 

The  2Gth  section  of  the  act  est^lishing  the  court  in 
which  the  judgment  was  rendered  provides,  that  * 'such  appeal 
shall  stay  proceedings  upon  the  action  of  the  special  term 
in  the  cases,  and  in  the  manner  that  a  stay  of  proceedings  is 
allowed  upon  an  appeal  to  the  Supreme  Court  from  the  cir- 
cuit court,  and  in  none  other."  2  R.  S.  1876,  p.  27.  This 
appeal  was  taken  in  term  time,  and  section  555  of  the  code 
provides  that  such  an  appeal  ''shall  operate  as  a  stay  of  all 
further  proceedings  on  the  judgmetit,  upon  an  appeal  bond 
being  filed,"  etc.,  "with  such  penalty  and  surety  as  the 
court  shall  approve,"  etc. 

The  complaint  can  not  be  said  to  be  upon  a  strictly  statu- 
tory bond.  It  shows  a  departure  from  the  requirements  of 
the  statute,  in  so  far  as  the  bond  was  "to  be  filed  to  the  ap- 
proval of  the  clerk  of  the  court."  The  penalty  of  the  bond 
and  the  time  for  filing  were  properly  fixed  by  the  order 
granting  the  appeal,  but  the  approval  of  the  surety  was  left 
to  the  clerk.  And,  for  this  reason,  it  is  contended,  on  the 
facts  averred  in  the  complaint,  that  the  bond  was  not  lawful 
and  operative  to  stay  proceedings. 

It  is  averred  in  the  complaint,  that  the  bond  did  operate 
as  a  supersedeas,  but  it  is  said  this  is  not  an  averment  of 
fact,  but  of  a  legal  conclusion,  which,  on  the  facts  alleged, 
is  not  a  true  conclusion. 

It  is  to  be  observed  that  the  complaint  was  not  tested  bj 
demurrer.  Issues  of  fact  were  formed  and  a  trial  had,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff ;  and  the 
sufficiency  of  the  complaint  was  first  brought  in  question  on 
the  appeal  to  the  general  term,  by  the  assignment  of  error 
hereinbefore  stated.  In  such  cases,  we  think  the  complaint 
must  be  tested  by  the  rule  which  is  applied  to  motions  in 
arrest  of  judgment,  and,  instead  of  indulging  presumptiooff 
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against  the  pleader,  all  reasonable  intendments  should  be 
allowed  in  his  favor,  on  the  ground,  as  stated  in  Alford  v^ 
Baker^  53  Ind.  279,  that  '*  Where  the  statement  of  the  plain- 
tiff's cause  of  action,  and  that  only,  is  defective  or  inaccu- 
rate, the  defect  is  cured  by  a  general  verdict  in  his  favor.'* 
77^e  Indianapolis^  etc.y  JR,  H.  Co.  v.  McCaffeiy^  72  Ind. 
294,  and  cases  cited.  Applying  this  rule,  the  averment  that 
the  bond  did  operate  as  a  supersedeas^  though  strictly  speak- 
ing a  mere  statement  of  a  legal  conclusion,  should  be  re- 
garded as  bringing  in  issue  and  admitting  proof  of  such  facts, 
if  any  there  were,  as  could  make  the  bond  have  that  effect ; 
and,  after  a  verdict  for  the  plaintiff,  it  must  be  presumed 
that  such  proof  was  made,  if  it  was  legally  possible  to  make 
it,  under  proper  averment.  Was  such  proof  possible  in  thi» 
case?  In  Jones  v.  JDroneberger,  23  Ind.  74,  it  was  held  that 
*'The  bond  was  for  the  individual  benefit  of  the  appellee ;  and 
the  provisions  in  the  statute  requiring  the  court  to  approve 
it  in  term  time,  and  the  clerk  in  vacation,  were  inserted  for 
the  purpose  of  securing  a  good  bond  for  the  appellee,"  that 
the  parties  may  waive  the  approval  of  the  court  or  clerk,  in 
any  given  case,  where  their  own  individual  interests  alone  are 
at  stake,  and,  if  they  do  mutually  agree  upon  a  bond,  the 
bond  so  given  is  valid.  See,  also,  Raihback  v.  Gi^eve^  58 
Ind.  72. 

It  is  not  clear  that  we  would  not  be  warranted,  after  ver- 
dict, in  holding  that  this  complaint  shows  sufficiently  and 
affirmatively  a  waiver  of  any  approval  of  the  bond  by  the 
fcourt.  "With  the  copy  of  the  bond,  which  is  made  a  part 
of  the  complaint,  is  set  out  a  copy  of  the  following  indorse- 
ment on  the  bond,  viz. :  *«  Plaintiffs  consent  that  the  clerk 
may  approve  the  within  bond.  "W.  S.  Barkley,  Attorney  for 
plaintiffs."  W^ithout  this  consent,  that  is  to  say,  without  the 
consent  of  the  plaintiffs,  the  bond  was  not  a  lawful  bond, 
and  could  not  operate  to  fulfil  its  purpose.  It  was  proper 
Vol.  74.-23 
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to  indorse  the  consent  on  the  bond  itself,  and,  when  so  indorsed 
and  filed,  it  possessed,  as  to  the  objections  made  to  it,  every 
legal  requisite  to  give  it  efficiency.  The  indorsement  is  not 
dated,  but  was  manifestly  made  before  or  near  the  time  of 
filing  with  the  clerk  for  approval. 

It  is  not  for  the  appellants  to  dispute  the  authority  of  the 
attorney  who  signed  the  indorsement  for  the  plaintiffs,  and 
whose  act  is  clearly  ratified. 

*'  The  waiver  must  be  mutual,"  say  counsel;  but  this 
was  clearly  so.  The  appellants  prepared  their  appeal  bond, 
and,  either  directly  or  through  the  clerk,  presented  it  to  the 
plaintiffs  or  their  attorney,  who  consented  to  it.*  One  party 
asked,  and  the  other  gave,  concent  to  the  acceptance  of  the 
bond.  This  made  a  mutual  waiver,  and  supplied  the  only 
fact  suggested  by  counsel,  in  this  connection,  as  essential  to 
a  strictly  statutory  bond,  and  made  the  bond  just  as  effective 
as  if  the  statute  had  been  conformed  to  with  technical  accu- 
racy. It  is  true  that  the  complaint  does  not  directly  aver 
this  waiver,  nor  refer  to  this  indorsement ;  and  it  may  be 
that  on  demurrer  the  indorsement  would  not  be  regarded 
as  so  far  a  ))art  of  the  bond  as  to  become  a  part  of  a  com- 
plaint thereon,  when  filed  as  an  exhibit  only,  but  after  verdict 
in  favor  of  the  plaintiff  it  might,  if  necessaiy,  be  deemed 
to  be  a  part  of  the  complaint,  attacked  for  the  first  time  iu 
an  appellate  court.  But  whether  this  indorsement  may  be 
i-egarded  as  a  part  of  the  complaint  or  not,  it  was  put  in 
evidence,  and  as  such,  connected  with  other  circumstances 
in  proof,  was  enough  to  warrant  a  finding  by  the  court,  that 
the  parties  did  waive  an  approval  of  the  bond  by  the  court ; 
and  this  proof,  as  before  stated,  was  admissible  under  the 
averment  that  the  bond  did  operate  as  a  supersedeas. 

This  reference  to  the  testimony  is,  of  course,  unnecessary 
to  the  support  of  the  complaint,  but  it  shows  that  no  wrong 
is  done  by  applying  the  rule  that  the  defective  averment 
may  be  cured  by  the  verdict. 


MAY  TERM,  1881.  355 

I 

.^W^^a^^^W^^1*—^i»^»^^— ^W^—^^i^l^M^^i^lM^—  ■■■■  IWl.  11  IIMI-W.  Ill  ^^^— — ^»^i^  I  ■   11   ■  I       I   ^     ■    ■       M 

Smock  et  ah  v.  Hnnison  et  aU 

What  we  have  said  already  disposes  of  the  motion  in  ar- 
rest of  judgment,  and  also  of  the  motion  for  a  new  trial,  ex- 
cej)t  as  to  the  claim  that  the  damages  assessed  are  excessive. 

Counsel  contend  that  so  much  of  section  555  of  the  code, 
as  jn-ovides  that  the  appeal  bond  shall  be  conditioned  for  the 
payment  of  the  judgment  and  costs  which  may  be  rendered 
or  affirmed  against  him,  was  not  adopted  by  the  act  estab- 
lishing the  Superior  Court ;  but  that  the  conditions  of  the 
1t)ond,  in  case  of  an  appeal  from  special  to  general  term, 
must  be  directed  by  the  court ;  and  that  no  conditions  hav- 
ing been  prescribed,  either  by  statute  or  by  the  court,  the 
plaintiffs  were  not  entitled  to  recover  more  than  nominal 
damages,  without  proof  that,  during  the  appeal,  the  judg- 
ment defendants  became  insolvent. 

It  may  be  granted  that  the  conditions  of  the  bond  should 
have  been  prescribed  by  the  court,  but  it  was  competent  for 
the  parties  to  waive  that  and  themselves  name  the  conditions, 
as  well  as  the  sureties,  and  no  reason  is  shown  why  the  appel- 
lants should  not  be  held  liable  according  to  the  conditions  of 
their  contract,  as  they  made  it  and  procured  the  plaintiffs  to 
accept  or  consent  to  it.  Their  undertaking  was  that  the 
principals  in  the  bond  would  duly  prosecute  their  appeal, 
and  abide  by  and  pay  the  judgment  which  should  be  ren- 
dered or  affirmed  against  them,  and,  within  the  penalty  of 
the  bond,  the  amount  due  on  that  judgment  was  the  meas- 
ure of  the  recoveiy  which  could  be  had  on  the  bond ;  and 
this  could  be  had  without  avennent  or  proof  that  the  judg- 
ment defendants  were  or  had  become  insolvent. 

The  i^oints  made  with  reference  to  the  conclusions  of  law, 
and  the  motion  of  the  appellants  for  judgment  on  the  special 
finding  of  facts,  are  much  the  same  as  have  been  considered 
under  the  objections  made  to  the  complaint,  and  for  that 
reason  we  need  not  make  any  special  reference  thereto.  It 
may  be  observed,  however,  that  the  court  made  a  general 
finding  for  the  plaintiffs,  and  assessed  their  damages  in  the 
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sum  for  which  the  judgment  was  finally  rendered,  and  tei^ 
days  or  more  thei*eafter  the  court  rendered  a  special  finding 
and  conclusions  of  law,  which  purported  to  be  done'  in  ao- 
cordance  with  the  request  of  the  appellants,  made  at  the  com- 
mencement of  the  trial.  The  general  finding  remains  in  the 
record.  No  objection  was  made  to  its  rendition,  and  no  ef- 
fort made  to  expunge  or  exclude  it  from  the  record.  The 
appellants  must  therefore  be  deemed  to  have  waived  objec- 
tion to  the  geneml  finding.  It  is  not  apparent  how  the  appel- 
lants could  avail  themselves  of  any  remedy  upon  the  special 
finding,  on  exception  to  the  court's  conclusions  of  law ;  be- 
cause,  in  any  event,  the  general  finding  would  remain  ta 
support  the  judgment  of  the  court. 

The  sixth  and  seventh  assignments  present  no  questions 
which  affect  the  rights  of  the  parties  on  this  appeal,  and  we 
do  not  deem  it  necessary  to  make  any  decision  in  reference 
thereto.  Had  the  appellants  been  unable,  or  deemed  it  worth 
while  to  refuse,  to  give  the  bond  required  by  the  court,  on 
the  showing  made,  questions  might  have  arisen  which  would 
merit  our  attention,  but  now  that  the  bond  appears  to  have 
been  given,  it  is  not  probable  that  any  decision  of  this  court 
as  to  the  sufficiency  of  the  showing  on  which  the  court  re- 
quired the  giving  thereof  could  affect  the  rights  or  liability 
of  the  parties  thereto. 

Judgment  affirmed,  with  costs. 

Opinion  filed  at  the  November  term,  1S80. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1881. 
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No.  7976. 

Shabp  et  al.  v.  Gutcher. 

Practice.— ^cworaZ  of  Cause  to  UniUd  States  Court.— Time  of  Applica- 
tion.— The  petition  for  the  removal  of  a  cause  from  a  State  court  to  a 
Federal  court  may  be  made  at  auy  time  before  the  trial  or  fiual  hearing 
of  tlie  suit  in  the  State  court. 

-Same.— Koid  Acts  of  State  Court.— After  a  sufficient  petition  for  removal 
has  been  died,  the  State  court  can  do  nothing  more  tlian  to  perfect  the 
removal,  and  any  acts  in  attempting  to  retain  jurisdiction  would  be 
coram  non  judice  and  void. 

45AME.---4iwwcr.-An  answer  setting  up  the  filing  of  a  petition,  etc.,  for 
removal,  is  a  sufficient  answer  in  bar  of  further  proceedings  In  the  State 
court. 

a 

From  the  Miami  Circuit  Court. 

C.  Cleniansy  A.  C.  Clenmns  and  J.  Mitchell^  for  appellants. 

J.  S.  Collins,  J.  W.  Adair, CoUim,  J.  L.  Farrar, 

And  J.  Farrar,  for  appellee. 

Franklin,  C. — Appellee  commenced  a  suit,  with  attach- 
ment and  garnishment  proceedings,  against  appellants,  in 
the  Whitley  Circuit  Court,  at  the  April  term,  1877.  One  of 
the  garnishees  filed  an  answer  at  that  term. 

The  defendants  appeared  at  the  September  term  of  the 
court  and  filed  separate  demurrers  to  each  paragraph  of  the 
tjomplaint,  which  were  overruled  and  excepted  to.  Defend- 
ants then  filed  an  answer  and  a  cross  complaint ;  cross  com- 
plaint demurred  to,  overruled  and  excepted  to.  Reply  filed, 
and  cause  continued  by  agreement. 

At  the  next  November  term  of  the  court  the  defendants 
moved  for  a  change  of  venue  ;  venue  changed  to  Miami  Cir- 
cuit Court.  At  the  December  term  of  the  Miami  Circuit 
<^ourt  the  cause  Avas  continued  by  operation  of  law.  At  the 
April  terra,  1878,  the  cause  was  continued  on  the  motion 
tmd  afladavit  of  defendants.  At  the  June  term,  1878,  the 
petition  and  bond  were  filed,  and  motion  made,  for  the  re- 
moval of  the  cause  to  the  United  States  Circuit  Court.  Over 
x>bjections  and  exceptions  of  defendants,  the  plaintiff  filed 
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an  answer  to  the  petition  for  removal ;  and  the  motion  for 
removal  was  overruled  by  the  court,  and  excepted  to  by 
defendants.  At  the  Octobei^  term  of  the  court  defendants 
filed  an  additional  fourth  paragraph  to  their  answer,  setting 
up  the  proceedings  for  a  removal  of  the  cause  as  a  defence 
in  that  court  to  the  action.  The  plaintiff  demurred;  de- 
murrer sustained,  and  excepted  to. 

A  trial  by  jury  was  had  at  the  December  term,  1878,  and 
a  verdict  for  the  plaintiff  for  $1,249.84.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  made,  overruled  and 
excepted  to,  and  judgment  rendered  on  the  verdict. 

In  the  reasons  for  a  new  trial,  there  were  twenty-one  causes 
stated  ;  and  in  this  court  eight  errors  have  been  assigned. 

The  first,  second,  third,  and  fourth  errors  assigned  em- 
brace the  subject  of  the  proceedings  to  remove  the  cause  to 
the  United  States  Circuit  Court,  and  may  all  be  properly 
considered  together.  The  same  question  is  attempted  to  be 
presented  in  the  record  in  four  different  ways : 

1st.  The  overruling  of  the  motion  on  the  petition,  etc. 

2d.  The  sustaining  of  the  demurrer  to  the  fourth  para- 
graph of  answer. 

3d.   The  overruling  of  the  motion  for  a  new  trial. 

4th.   The  oven'uling  of  the  motion  in  arrest  of  judgment. 

Neither  in  this  court  nor  in  the  court  below  have  there 
been  any  objections  i*aised  to  the  fonn  or  substance  of  the 
petition  and  bond  in  the  removal  proceedings.  The  only  ob- 
jection made,  and  upon  which  the  record  shows  that  the 
court  below  decided,  was,  *'The  application  was  made  too 
late."  The  record  requires  this  court  to  determine  whether 
the  application  was  made  in  time  for  the  defendants  to  pro* 
cure  a  removal  of  the  cause  to  the  Federal  court. 

We  have  had  various  acts  of  Congress  upon  this  subject 
of  the  removal  of  causes  from  the  State  courts  to  the  Fed- 
eral courts.  Some  of  them,  in  relation  to  special  pei*soHS 
and  classes  of  cases,  need  not  be  noticed.     Those  of  a  mor^ 
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general  character  were  passed  in  1789,  1866,  1867,  R.  S. 
1873-4,  act  of  1875,  and  the  second  revised  edition  of  the 
statutes  of  the  United  States,  provided  for  in  March,  1877, 
and  certified  to  in  February,  1878. 

Upon  the  subject  of  the  time  in  which  the  petition  should 
be  filed,  the  act  of  1789  provided  that  it  should  be  done  "at 
the  time  of  entering  his  appearance."  The  act  of  1867 
provided  that  it  should  be  done  *'at  any  time  before  the 
final  hearing  or  trial  of  the  suit."  The  same  provision  is 
in  the  act  of  1866. 

The  Revised  Statutes  of  1873-4,  p.  113,  section  639,  as 
to  citizenship,  provided  that  the  petition  should  be  filed  in 
the  state  court  *'at  the  time  of  entering  his  appearance;" 
and  when  the  additional  cause  for  removal,  of  prejudice  or 
local  influence,  as  provided  for  in  the  act  of  1867,  was 
alleged  by  affidavit,  the  petition  might  be  filed  "at  anytime 
before  the  trial  or  final  hearing  of  the  cause." 

The  act  of  1875  provided  that,  on  account  of  citizenship, 
the  petition  might  be  filed  "  before  or  at  the  time  at  which 
said  cause  could  be  first  tried,  and  before  the  trial  thereof." 
The  revision  of  1877-8,  upon  this  question,  was  the  same  as 
the  revision  of  1873-4. 

It  IS  insisted,  in  this  case,  that  the  act  of  1875,  by  impli- 
cation, repealed  all  former  acts  upon  this  subject.  And, 
in  the  case  of  Osgood  y.  Chicago^  etc.^  li.  R.  Co.^  6  Bissell, 
332,  Judge  Drummond,  in  the  opinion,  does  make  such  an 
intimation.  But  we  do  not  understand  him  to  have  so  de- 
cided ;  for  upon  a  petition  for  a  rehearing,  aftenvard  filed 
in  the  same  cause,  he  uses  the  following  language :  "These 
acts  were,  it  is  presumed,  all  repealed  by  the  revised  statutes 
of  the  United  States,  which,  however,  incorporated  their 
substantial  provisions  in  section  639."  This  <leeision  was 
made  in  1875,  and  could  only  have  referred  to  the  revision 
of  1873-4. 

In  the  case  of  United  States  v.  Tynen^  11  Wallace,  88, 
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we  have  the  following  rule  of  constraction  in  relation  to  the 
repeal  of  statutes  by  implication,  to  wit: 

*'  When  there  are  two  acts  on  the  same  subject  the  rule 
is  to  give  effect  to  both  if  possible.  But  if  the  two  are 
repugnant  in  any  of  their  provisions ,  the  latter  act,  without 
any  repealing  clause,  operates  to  the  extent  of  the  repug- 
nancy as  a  repeal  of  the  first ;  and  even  where  two  acts  are 
not  in  express  terms  repugnant,  yet  if  the  latter  act  covers 
•  the  whole  subject  of  the  first,  and  embraces  new  provisions, 
plainly  showing  that  it  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  the  act." 

While  the  act  of  1875  was,  in  some  respects,  more  com- 
prehensive than  either  of  the  former  acts,  yet  it  did  not 
embrace  the  additional  cause  for  removal  on  account  of 
prejudice  or  local  influence,  which  was  embraced  in  the  acts 
of  1867,  and  the  revision  of  1873-4.  This  provision  in  the 
former  acts,  not  being  embraced  in,' nor  repugnant  to,  any 
of  the  provisions  of  the  act  of  1875,  is  not  thereby  repealed. 

The  provision  in  regard  to  time,  of  the  act  of  1789,  was 
re-enacted  by  the  revision  of  1873-4.  But,  by  implication, 
was  repealed  again  by  the  act  of  1875,  and  the  time  some- 
what extended.  Where  the  cause  for  removal  was  citizen- 
ship alone,  instead  of  the  petition  having  to  accompany  the 
appearance,  as  was  required  by  the  act  of  1789,  and  the 
revision  of  1873-4,  it  had  to  be  filed  according  to  the  act  of 
1875,  "before  or  at  the  term  at  which  said  cause  could  be 
first  tried,  and  before  the  trial  thereof." 

This  was  again  attempted  to  be  changed  by  the  revision 
of  1877-8,  and  to  re-enact  the  provision  of  the  revision  of 
1873-4 ;  because  the  second  edition  or  revision  of  1877-8, 
upon  this  subject,  is  a  literal  copy  of  the  revision  of  1873-4. 
But  a  very  serious  question  arises,  as  to  whether  the  second 
edition  or  revision  of  1877-8  is  in  force  and  to  be  regarded 
as  the  law.  If  it  is  to  be  regarded  as  the  law,  the  difficulty 
in  regard  to  this  question  of  time  is  to  a  very  large  extent 
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removed,  because  it  makes  certain  that  which  the  act  of  1875 
leaves  uncertain. 

By  this  revision,  if  a  party  wanted  to  remove  his  cause  from 
the  State  court  to  the  United  States  Circuit  Court,  on  ac- 
count of  citizenship  alone,  he  would  have  to  file  his  petition 
with  his  appearance  to  the  cause  in  the  State  court ;  but,  if 
he  desires  to  also  file  an  additional  cause,  he  could  file  his 
petition  and  affidavit  at  any  time  before  the  trial  or  final 
hearing  of  the  suit.  And  this,  we  think,  would  fully  com- 
port with  the  ends  of  justice.  If  a  party  desires  to  make 
such  application,  on  account  of  citizenship  alone,  he  knows 
all  about  the  fact,  and  he  ought  not  to  be  permitted  to  delay 
any  cotisiderable  length  of  time,  and  then  come  into  court 
and  ask  to  take  advantage  of  a  fact  which  he  knew  from  the 
beginning,  and  thereby  delay  the  trial  of  the  cause.  But  it 
is  not  so  with  the  additional  cause  of  prejudice  or  local  influ- 
ence ;  it  may  not  be  developed,  especially  to  a  non-residenl, 
until  after  the  cause  has  progressed  for  some  time  in  court, 
and,  when  developed  at  any  time  before  entering  into  the 
trial,  the  party  ought  not  to  be  deprived  of  the  privilege  of 
having  a  fair  and  impartial  trial. 

But,  to  recur  to  the  question  as  to  what  statute  is  in  force, 
we  find  that  the  revision  of  1873-4  was  adopted  in  solido  by 
Congress,  and  the  secretary  of  state  was  required  to  certify 
and  publish  the  same  ;  but  that  the  second  edition,  or  revi- 
sion of  1877-8,  was  not  .adopted  by  Congress  in  any  mariner. 
The  adoption  of  the  first  revision  caused  considerable  com- 
plaint, on  account  of  the  manner  of  its  adoption,  when  it 
was  ascertained  that  the  revisers  had  taken  the  liberty  of 
making  a  number  of  chansjes  ;  hence  Congress  refused  to  do 
the  same  thino^  asrain,  in  resrard  to  the  revision  of  1877-8, 
but  passed  an  amendatory  act,  March  9th,  1878,  providing 
that  when  the  revision  was  completed  the  secretary  of  state 
should  examine  and  approve  it,  and  compare  it  with  the 
amendatory  acts,  then  certify  the  same  under  the  seal  of  the 
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United  States.  It  should  then  be  legal  evidence  of  the  law 
therein  contained,  in  all  the  courts  of  the  United  States  and 
of  the  several  states  and  territories ;  but  shall  not  preclude 
reference  to,  nor  control,  in  case  of  any  discrepancy,  the 
effect  of  any  original  act  as  passed  by  Congress  since  the 
first  day  of  December,  1873. 

The  revision  was  ceitified  to  February  18th,  1878.  Under 
these  provisions,  this  second  edition  is  to  be  considered  as  a 
compilation  of  the  statutes  of  the  United  States,  and  it  ad* 
mits  of  examination  to  determine  its  correctness.  And  there 
being  a  discrepancy  between  the  first  subdivision  of  the  639th 
section  and  the  act  of  1875,  this  subdivision  is  inoperative 
and  not  in  force.  That  leaves  the  question  thus :  When  the 
cause  for  removal  is  on  account  of  citizenship  alone,  the 
time  for  filing  the  petition  is  controlled  by  the  act  of  1875. 
When  the  cause  is  for  citizenship  and  prejudice,  or  local  in* 
ftuence,  the  time  for  filing  the  petition  is  controlled  by  the 
third  subdivision  of  the  said  639th  section  of  the  second 
edition  or  revision  of  1878. 

In  this  case,  the  necessary  affidavit  of  prejudice  and  local 
influence  was  filed  with  the  petition,  and  therefore  brings 
this  case  under  the  operation  of  the  act  of  1867,  and  both 
the  revisions  of  1873-4  and  1877-8  ;  and,  as  to  that,  leaver 
the  latter  revision  in  force,  under  which  this  petition,  etc., 
could  be  legally  filed,  ^'at  any  time  before  the  trial  or  final 
hearing  of  the  suit." 

Judge  Dillon,  in  his  recent  valuable  treatise  on  the  Removal 
of  Causes  from  the  State  courts  to  the  Federal  courts,  in 
speaking  of  the  time  for  the  application,  uses  the  following 
language,  in  section  59,  p.  73:  ''  Under  the  Acts  of  1866 
and  1867  (now  Revised  Statutes,  section  639,  subdivisions 
2  and  3),  the  time  is  enlarged,  and  the  petition  for  the  re- 
moval may  be  made  *  at  any  time  before  the  trial  or  final 
hearing  of  the  suit'  in  the  State  court.  The  word  *  trial'  re- 
fers to  cases  at  law — 'hearing,*  to  suits  in  equity.     Under 
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this  language  the  petition  for  the  removal  maj/j  it  is  eeilain^ 
be  made  at  any  time  before  entering  upon  the  final  trial,  or 
the  hearing  on  the  merits."  And,  in  support  thereof,  he  re-- 
f ers  to  the  following  authorities  : 

Stevensony.  Williams j  19  Wal.  572 ;  Vannevary.  Bryant j 
21  Wal.  41, 43  ;  Waggener  v.  Cfieek,  2  Dillon,  560 ;  Kellogg y. 
Hughes,  3  Dillon,  357  ;  Dart  v.  McKinney,  9  Blatchf .  C.  C. 
359 ;  Johnson  v.  Monell  (change  of  residence  pending  suit)» 
Woolworth  390  ;  Minnett  v.  Milwaukee^  etc.  Railway  Co.y 
8  Dillon,  4t)0,  denying  Galpin  v.  Critchlow,  13  Am.  L.  Reg. 
(N.  S.),  137 ;  S.  C,  112  Mass.  339,  and  Whittiei-  v.  Hart^ 
fm^d  Fire  Ins.  Co.,  14  Am.  L.  Reg.  (N.  S.),  621 ;  S.  C,  55 
N.  H.  141 ;  see  Insurance  Co.  v.  Dunn,  19  Wal.  214,  225 ; 
AJcei'ly  V.  Vilas,  1  Abb.  U.  S.  Rep.  284;  S.  C,  2  Bissell, 
110 ;  T7ie  Justices  v.  Murray,  9  Wal.  274  ;  Miller  v.  Finn,  1 
Neb.  254 ;  Brice  v.  Sommers  (N.  D.  Ohio,  Welker,  J.),  8 
Chicago  Legal  News,  290  (1876)  ;  Fasnacht  v.  Frank  (U. 
S.  Sup.  Court,  Oct.  1874),  23  Wal.  416;  Craigie  v.  Mc- 
Arthur,  9  Chicago  Legal  News,  156. 

Under  the  foregoing  authorities,  we  think  that  the  applica* 
Hon,  in  this  case,  was  not  made  too  late. 

The  right  to  remove  a  cause,  under  all  the  acts  of  Congress 
providing  for  removals,  is  a  right  conferred  directly  by  the 
act  of  Congress,  and  is  not  dependent  upon  the  volition  or 
action,  or  non-action  of  a  State  court.  When  a  petition  for 
removal  and  surety  is  filed  in  the  State  court,  in  conformity 
with  the  acts  of  Congress,  that  court  can  only  refuse  upon 
some  defect  in  the  petition,  or  insuflSciency  in  the  surety 
or  affidavit  of  prejudice  or  local  influence.  The  application 
is  ex  parte,  and  depends  upon  the  papers  upon  which  it  is 
founded.  No  notice  is  required,  and  no  counter  affidavits 
or  pleadings  are  permitted.  Upon  the  face  of  the  papers^ 
the  jurisdiction  of  the  State  court  over  the  cause  is  transfer- 
red to  the  Federal  court,  and  the  State  court  can  do  nothing^ 
more  with  the  cause,  except  to  perfect  the  removal.    Any 
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acts  of  the  State  court  thereafter  done,  in  attempting  to 
tain  jurisdiction  over  the  cause,  would  be  coram  nonjudice^ 
and  void.  Hie  Indianapolis^  etc.j  li,  W.  Co.  v.  Rvdeyj  50 
Ind.  60 ;  Fisk  v.  The  Union  Pacific  R.  R.  Co.,  8  Blatchf. 
€.  C.  243 ;  Fisk  v.  Tlie  Union  Pacific  R.  R.Co.,  G  Blatchf. 
<J.  C.  362  ;  Matthews  v.  LyaU,  6  McLean,  13  ;  Stewart  v. 
Mordecai,  40  Ga.  1 ;  United  States  v.  Tynen,  11  Wal.  88 ; 
Osgood  V.  Chicago,  etc.,  R-  R.  Co.,  6  BisscU,  330;  St. 
Anthony  Falls  W.  P.  Co.  v.  King  Bridge  Co.,  23  Minn. 
186 ;  New  York  W.  &  S.  Co.  v.  Loomis,  122  Mass.  431 ; 
Ayres  v.  The  Western  R.  R.  Coiy. ,  45  N.  Y.  260  ;  Taylor  v. 
Rockefeller,  18  Am.  L.  Reg.  (N.  S.)  298;  Ex  parte  Grim^ 
ball,  61  Ala.  598;  Scott  v.  Clinton,  etc.,  R.  R.  Co.,  6 
Bissell,  529  ;  Burson  v.  TJie  National  Park  Bank  of  New 
York,  40  Ind.  173. 

An  answer  setting  up  the  filing  of  a  petition,  etc.,  for  re- 
moval, is  a  sufficient  answer  in  bar  to  further  proceedings 
in  the  State  court.  Tlie  Indianapolis,  etc.,  R.  W.  Co.  v. 
Risley,  50  Ind.  60 ;  Ayers  v.  Tlie  Western  R.  R.  Corp.^ 
45  N.  Y.  260. 

We  think  the  court  below  erred  in  oven-uling  the  applica- 
tion for  removal,  and  in  sustaining  the  demurrer  to  the 
fourth  paragraph  of  defendantij'  answer. 

For  these  errors  the  judgment  must  be  reversed.  And  it 
is  unnecessary  to  decide  upon  the  other  assigned  en-ors. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee.  And  the  cause 
is  remanded  Avith  instructions  to  the  court  below  to  accept 
the  surety  and  grant  the  application  to  remove  the  cause  to 
the  United  States  Circuit  Court,  and  to  perfect  the  same. 
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No.  8218. 
BOBINSON  ET  AL.,  EXECUTOSS,  V.  BrOWN  ET  AL. 

Practice. — EttdonemetU  on  Complaint  Fixing  Betum  Day  of  Summons, — 
Statute  CoMtrued. — Attorney, — Where,  under  section  316  of  the  code«  as 
amended  by  the  act  of  March  6th,  1877,  Acts  1877,  Beg.  Sess.,  p.  105, 
the  endorsement  upon  a  compiaint  directing  the  clerk  to  issue  a  sum- 
mons, and  fixing  the  day  of  the  term  upon  which  the  defendant  shall 
appear,  is  signed  *-W.  &  T.,  Att'ys,'"  who  had  signed  and  filed  the  com- 
plaint, such  endoi*8enient  is  sufficient  to  authoHze  the  cleric  to  issue  a 
summons  for  the  defendant  to  appear  and  answer  the  complaint  on  the 
day  named. 

From  the  Shelby  Circuit  Court. 

D.  L,  Wilson^  J,  W,  Thompson^  T.  B,  Adams  and  L.  TL 
MicIieneTy  for  appellants. 

JV.  -fl.  Berryman^  for  appellees. 

Morris,  C. — ^This  suit  was  commenced  by  the  appellants 
against  appellees  upon  a  promissory  note.  The  complaint  was 
in  the  usual  form.  A  summons  was  issued  by  the  clerk, 
returnable,  in  accordance  with  directions  endorsed  upon  the 
complaint,  on  the  11th  day  of  October,  1878,  which  was 
served  on  the  defendants,  the  appellees,  on  the  1st  day  of 
October,  1878.  On  the  11th  day  of  October,  1878,  the  ap- 
pellees were  called,  and,  failing  to  appear,  judgment  was 
taken  against  them  by  default.  On  the  14th  day  of  October, 
1878,  the  appellee  Wingate,  upon  his  affidavit,  moved  the 
court  to  set  aside  the  default  and  judgment,  for  the  reason, 
as  stated,  *^that  the  complaint  was  filed  on  the  first  day  of 
the  present  term ;  that  there  was  written  on  the  back  of 
the  complaint  the  following  pretended  direction  to  the  clerk 
of  this  court :  ^Clerk  will  issue  summons  requiring  defend- 
ants herein  to  appear  and  answer  the  within  complaint,  Oct. 
11th,  1878,  the  same  being  the  11th  judicial  day  of  the 
present  term.  Wilson  &  Thompson,  Att'ys.'  That,  upon 
the  filing  of  said  complaint,  the  clerk  of  this  court  improp- 
erly and  illegally  issued  a  pretended  summons  requiring  the 
defendants  to  answer  on  the  10th  day  of  the  present  term/'' 
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The  court  sustained  this  motion,  set  aside  the  default  and 
judgment,  quashed  the  summons  and  dismissed  the  action, 
to  all  of  which  the  appellants  objected  and  excepted. 

The  errors  assigned  are,  that  the  court  erred  in  sustain- 
ing said  motion  and  setting  aside  the  default  and  judgment, 
in  quashing  said  summons,  and  in  dismissing  said  action. 

The  only  question  discussed  by  counsel  is,  was  the  en- 
dorsement on  the  complaint,  directing  the  clerk  to  issue  a 
summons,  fixing  the  11th  day  of  October,  1878,  for  the  ap- 
pearance of  the  defendants,  sufficient?  The  counsel  for  ap- 
pellees says :  **If  the  endorsement  on  the  complaint  was  a 
sufficient  compliance  with  section  315,  p.  105,  Acts  1877, 
to  authorize  the  clerk  to  issue  the  summons,  returnable  on 
the  eleventh  day  of  the  term,  and  the  court  to  render  judg- 
ment thereon  by  default,  then  the  court  erred  in  sustaining 
the  appellees'  motion." 

There  is  some  confusion  in  the  record  as  to  dates,  but,  as 
the  only  question  discussed  by  counsel  is  that  above  stated, 
we  shall  not  notice  them. 

The  objection  to  the  endorsement  on  the  complaint  is, 
that  it  was  not  signed  by  the  plaintiff,  nor  by  his  attorneys ; 
that  the  signature  of  his  attorneys  to  the  endorsement,  as 
**  Att'ys,'*  without  stating  that  they  were  the  attorneys  of  the 
plaintiffs,  is  insufficient.  Wilson  and  Thompson  were  the  at- 
torneys of  record  for  the  plaintiffs  ;  their  names  were  signed 
to  the  complaint,  as  attorneys,  and  to  the  endorsement. 

The  statute  provides,  ''That  when  the  complaint  is  filed, 
whether  before  or  during  any  term  of  court,  the  plaintiff 
may  fix  the  day  during  such  term,  by  endorsement  thereof 
upon  the  complaint  at  the  time  of  filing  the  same,  on  which 
the  defendant  shall  appear,  which  day,  when  so  fixed,  shall 
be  stated  in  the  summons  when  issued,  and  the  action  shall 
be  docketed  in  its  order." 

The  object  of  the  endorsement  is  to  enable  the  clerk,  in 
issuing  the  summons,  to  specify  therein  the  day  upon  which 
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the  defendant  shall  appear.  If  a  plaintiff  files  his  com- 
plaint, with  an  endorsement  thereon  requiring  the  clerk  to 
issue  a  summons,  and  to  name  therein  a  ceilain  day  in  term 
for  the  appearance  of  the  defendant,  the  clerk  would,  we 
think,  be  authorized  to  regard  the  endorsement  as  a  valid 
direction  to  him  by  the  plaintiff,  though  the  plaintiff's  name 
was  not  subscribed  to  the  endorsement.  The  statute  does 
not,  in  terms,  require  the  plaintiff  to  subscribe  his  name  to 
the  endorsement,  and  the  only  purpose  which  his  signature 
could  subserve  would  be  to  identify  the  endorsement  as 
his.  But  the  fact,  that  such  endorsement  was  made  upon 
the  back  of  his  complaint,  would  identify  it  as  fully  and  as 
satisfactorily  as  >vould  his  signature.  But,  however  this 
may  be,  the  attorneys  who  signed  the  complaint,  signed 
their  names  to  the  direction  endorsed  upon  it,  as  attorneys, 
though  they  did  not  add  that  they  were  the  attorneys  of  the 
plaintiffs.  The  endorsement  thus  signed  was  acted  upon 
"by  the  clerk.  He  seems  to  have  had  no  difficulty  in  reach- 
ing the  conclusion  that  the  direction  proceeded  from  the 
plaintiffs,  who  filed  the  complaint  upon  which  it  was  en- 
dorsed ;  nor,  with  the  facts  before  him,  do  we  see  how  he 
could  have  acted  otherwise  than  he  did. 

It  is  said  that  the  case  of  Fontaine  v.  Houston^  58  Ind.  316, 
shows  that  the  decision  below  was  correct.  In  that  case 
the  affidavits  in  question  did  not  contain  the  facts  required 
by  the  statute.  Here,  the  endorsement  does  contain  all  the 
facts  required,  the  only  question  being.  Did  the  plaintiff 
make  or  authorize  the  endorsement  to  be  made?  It  ap- 
pears that  the  endorsement  was  mad^  by  the  attorneys  who 
signed  and  filed  the  complaint.  We  think  this  was  sufficient, 
and  that  it  justified  the  clerk  in  issuing  the  summons  requir- 
ing the  appellees  to  appear  and  answer  the  complaint  on 
the  day  named. 

We  think  the  judgment  should  be  reversed. 

Peb  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion. 
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that  the  judgment  below  be  in  all  things  reversed,  at  th& 
costs  of  the  appellees ;  that  the  cause  be  remanded  with  in- 
structions  to  the  court  below  to  reinstate  said  cause  upon  i\& 
docket,  and  also  to  reinstate  the  judgment. 


No.  9506. 

Masset  t;.  The  State. 

Liquor  Law. — "Barter  and  SeU.^—The  aTennent  in  an  IndictineRt  {or 
the  unlawful  sale  of  liquor,  that  the  defendant  did  *^anlawf ully  barter 
and  sell**  certain  intoxicating  liquor,  for  the  price  of  ten  cents,  impoils 
a  sale  and  not  a  barter. 

SAME.~iS^Ze.— A  sale  implies  the  transfer  of  property  for  money,  though 
time  may  be  given  for  payment. 

Same. — Sale  to  Minor.— Insufficieneif  of  Evidence, — Vananee, — On  the  trial 
of  a  defendant  indicted  for  selling  intoxicating  liquor  to  a  minor,  evi- 
dence that  the  minor  in  payment  therefor  gave  the  defendant  two  pool- 
checks,  worth  five  cents  each,  which  had  been  sold  by  the  defendant 
at  five  cents  each,  to  be  taken  up  in  beer,  does  not  show  a  sale,  and  con- 
stitutes a  material  variance. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker  and  L.  D.  Hawley^  for  appellant. 
D.  P.  Baldwin^  Attorney  General,  and  D.  L.  JBiskappr 
Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — ^The  appellant  was  indicted  in  the  court  be- 
low for  selling  liquor  to  a  minor,  the  indictment  charging  that 
the  defendant  did  ^^  unlawfully  barter  and  sell  to  one  WOliam 
Wood  a  certain  intoxicating,  spirituous  and  malt  liquor,  in  a 
less  quantity  than  a  quart  at  a  time,  to  wit,  one  half-pint  of 
spirituous  and  malt  intoxicating  liquor,  at  and  for  the  price 
of  ten  cents,"  with  an  averment  of  tho  minority  of  Wood. 

On  trial  the  defendant  was  convicted,  and  a  motion  made 
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by  him  for  a  new  trial  was  overraled.     The  evidence  on  th» 
subject  of  the  sale  was  as  follows : 

Levi  Waldrup  testified :  **I  was  in  the  defendant's  saloon 
the  forepart  of  September,  1880.  I  saw  William  Wood  drink 
two  glasses  of  lager  beer.  It  was  less  than  a  quarts  Wood 
gave  the  defendant  two  pool-checks  for  the  beer.  The  beer 
was  sold  by  the  defendant  to  Wood  in  Oxford,  Benton  coun- 
ty, Indiana,  during  the  first  part  of  September,  1880.  *  ♦ 
I  knew  the  liquor  was  intoxicating.  •  »  •  Wood  got  the 
liquor  of  the  defendant.  *  *  *  I  am  positive  it  was  lager 
beer.'' 

John  A.  Cox  testified:  <<In  September  last  defendant 
kept  saloon  in  Oxford.  I  was  there  when  Waldrup,  the 
marshal,  was.  I  took  some  beer  with  Wood  ;  it  was  intox- 
icating  liquor ;  it  was  what  we  call  lager  beer.  It  would 
make  a  man  drunk  if  he  would  drink  enough  of  it.  It  wa» 
a  less  quantity  than  a  quart.  Wood  turned  over  checks  that 
We  call  pool-checks  for  the  beer.  The  pool-cheeks  were 
worth  five  cents  a  piece,  and  were  sold  by  the  defendant  at 
£ve  cents  each,  to  be  taken  up  in  beer.  The  beer  was  worth 
five  cents  a  glass.  Wood  called  for  the  beer,  and  asked  me 
to  drink  with  him,  and  I  did  so." 

The  appellant  claims  that  there  was  a  fatal  variance  be- 
tween the  allegation  and  the  proof,  in  this,  that  he  was 
charged  with  selling  spirituous  and  malt  liquor,  whereas  the 
proof  shows  the  sale  of  malt  liquor  only.  We  pass  this  ques- 
tion, as  there  is  another  variance  between  the  proof  and  the 
allegation,  also  insisted  upon  by  the  appellant,  which,  we 
think,  is  fatal  to  the  conviction. 

The  indictment  must  be  construed  as  charging  a  sale  of  the 
liquor,  as  it  is  alleged  to  have  been  sold  for  the  price  of  tea 
cents.  This  imports  a  sale,  and  not  a  barter,  and  the  word 
^'barter,"  in  the  indictm  mt,  may  be  regarded  as  surplusage. 
Leary  v.  The  State^  39  Ind.  360.  Regarding  the  indictment 
Vol.  74.-24 
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as  charging  a  sale  of  the  liquor  to  Wood,  it  remains  to  in- 
quire whether  the  evidence  supports  the  allegation. 

Wood  paid  no  money  for  the  liquor,  nor  did  he  buy  it 
upon  credit  to  be  thereafter  paid  for  in  money.  He  ex- 
changed the  pool-checks  for  it.  A  sale  implies  the  transfer 
of  property  for  money,  though  time  may  be  given  for  pay- 
ment.    Stevenson  v.  The  State^  65  Ind.  409. 

It  was  shown  that  the  defendant  sold  the  pool-checks  at 
five  cents  a  piece,  and  that  they  were  worth  five  cents,  and 
were  to  be  taken  up  in  beer.  It  does  not  appear,  however, 
if  that  would  make  any  difference  in  the  case,  that  the 
defendant  sold  the  checks  to  Wood,  or  how  or  from  whom 
Wood  got  them. 

The  case  is  simply  this :  Wood  had  in  his  possession  two 
pool-checks,  which  the  defendant  had  sold  to  some  one  at 
five  cents  a  piece,  which  were  worth  five  cents  a  piece,  and 
were  to  be  taken  up  in  beer.  These  pool-checks  Wood  ex- 
changed for  the  beer.  It  seems  to  us  to  be  clear  that  this 
was  not  a  sale  of  the  beer  to  Wood. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


•*^ 
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^^  g^       WiLL.—^ction  to  8et  aside.Svidence.— Conversations,— Praeti4se,—TJ^VL 
152  277  the  trial  of  an  action  to  set  aside  a  will,  on  account  of  the  alleged  mental 

unsoundness  of  the  testator  and  the  use  of  undue  influence,  it  is  not  error 
to  exclude  evidence  of  conversations  of  the  testator,  which  do  no\ 
tend  to  prove  either  unsoundness  of  mind  or  the  exercise  of  undae 
influence. 
SxvE.'^Instruction.—Practice.^Directing  VerdicL—Evidence. — ^Where.  in 
such  case,  the  evidence  submitted  to  the  jury  is  insufficient  to  entMe 
the  plaintiff  to  a  verdict,  it  is  the  duty  of  the  court  to  instruct  the  juxy 
to  return  a  verdict  for  the  defendant. 
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From  the  Henry  Circuit  Court. 

J.  H.  MeUelt  and  J?.  H,  Bundy,  for  appellants. 
J.  JBroton  and  J,  T.  Melleity  for  appellees. 

BiCKNELL,  C. — This  was  a  suit  by  the  appellants,  who 
^ere  the  children  and  heirs  at  law  of  David  Vance,  deceased, 
against  the  appellees,  who  were  a  son  and  the  widow  of  the 
deceased,  to  set  aside  his  last  will. 

The  complaint  alleges  unsoundness  of  mind  in  the  testator, 
;and  that  the  execution  of  the  will  was  procured  by  undue 
influence.  The  language  of  the  complaint  is,  that  the  testator 
was  ^^not  of  sound  mind,"  and  that  ^^said  last  will  was  un- 
duly executed."  It  is  not  averred  by  whom  the  supposed 
undue  influence  was  exerted.  The  defendants  answered  by 
A  general  denial.  The  issues  were  submitted  to  a  jury.  Evi- 
dence was  introduced  by  the  appellants,  but  the  appellees 
^offered  no  testimony. 

During  the  trial,  the  appellants  proposed  to  prove  certain 
iconvei'sations  of  the  testator  with  three  of  his  daughters. 
One  of  them  was,  that  about  three  years  before  the  making 
of  the  will,  the  daughter,  at  a  Baptist  meeting,  asked 
lier  father  if  he  would  have  something  to  eat,  and  he  said 
yes,  and  stretched  out  his  hand  to  receive  it,  when  the  ap- 
pellee Jane  Vance,  his  wife,  told  him  not  to  take  it,  and  he 
did  not  take  it.  Another  was,  that  in  September,  1875,  the 
testator  said  to  another  daughter,  that  his  wife  was  worrying 
liim  to  death  about  making  a  will,  and  sitting  up  of  nights 
and  refusing  to  go  to  bed,  and  he  was  afraid  she  would  go 
crazy ;  to  which  the  daughter  replied,  ''You  had  better  make 
the  will,"  and  he  answered,  **Some  things  I'll  do  to  please 
her,  and  some  things  I  won't."  Another  was  a  conversation, 
like  the  last,  between  the  testator  and  another  daughter,  in 
which  the  testator  also  said  :  *'I  do  not  intend  to  do  it ;  the 
law  of  Indiana  is  a  good  enough  will  for  me." 

The  court  refused  to  permit  these  conversations  to  be  given 
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in  evidence ;  the  appellants  offering  to  prove  them,  for  the- 
purpose  of  showing  that  the  appellee  Jane  Vance^  the  testa- 
tor's wife,  had  * 'absolute  control  and  power"  over  his  will^ 
actions  and  conduct,  and  also  to  prove  the  unsoundness  of 
his  mind.  The  proper  exceptions  f^ere  taken  to  these  re- 
fusals.    The  jury  found  a  verdict  for  the  appellees. 

The  appeUants  moved  for  a  new  trial,  because,  first,  the 
verdict  was  not  sustained  by  sufficient  evidence ;  second,  the 
verdict  was  contrary  to  law.  The  third,  fourth  and  fifth 
reasons  for  a  new  trial  alleged  error  of  the  court  in  refusing 
to  allow  proof  to  be  made  of  the  conversations,  hereinbefore- 
mentioned,  between  the  testator  and  his  three  daughters. 

The  sixth  reason  for  a  new  trial  alleged  error  of  the  court,, 
in  instructions  given  to  the  jury  of  its  own  motion,  which 
instructions  were  as  follows:  **The  evidence  of  the  plain- 
tiffs in  this  case  is  not  sufficient  to  entitle  them  to  a  verdict ;: 
you  will  therefore  return  a  verdict  for  defendants."  Thi& 
was  all  the  charge  given  to  the  jury  by  the  court.  The  only 
error  assigned  here  is,  that  the  court  below  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

The  verdict  was  in  accordance  with  the  evidence,  and  was- 
not  contrary  to  law.   It  appeared  that  the  testator  was  mor& 
than  seventy  years  old.     Five  or  six  years  before  hje  made* 
his  will,  he  was  injured  by  a  falling  tree,  which  knocked  out 
one  eye  and  produced  a  cataract  in  the  other,  with  partial 
paralysis  of  the  left  side  of  his  body.     For  about  a  year  he 
was  entirely  blind,  and  he  had  to  be  led  about  like  a  child ; 
but  his  remaining  eye  was  cured  by  a  doctor  in  Cincinnati, 
and  thereafter  he  could  see  very  well  and  could  attend  to* 
his  affairs.     His  age  and  the  shock  of  his  severe  injuries 
made  him  feeble,  and  sometimes  irritable  and  childish,  and, 
as  the  witnesses  said,  '^notionate  ;"  but  no  witness  testified 
that  his  mind  was  unsound,  or  that  he  was  under  the  undue- 
influence  of  anybody.     A  feeble  old  man.  hurt  as  he  was^ 
would  naturally  rely,  and  ought  to  rely,  on  the  woman  wh<> 
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had  borne  and  brought  up  hi8  large  family  of  well-to-do- 
•childreuy  and  she  ought  to  watch  over  him  and  care  for  him, 
as  this  woman  did ;  but  there  is  not  a  sign,  in  the  evidence, 
of  undue  influence  of  any  sort,  nor  is  there  any  indication 
•of  unsoundness  of  mind.  He  wrote  his  will ;  he  took  it  to 
the  town ;  he  sought  out  his  witnesses,  told  them  he  was 
going  away  and  wanted  to  settle  his  affairs,  and  that  the 
paper  he  showed  them  was  his  will,  and  he  told  them  where 
to  sign  their  names.  The  will  itself  is  a  sound  and  judicious 
instrument,  with  no  mental  weakness  about  it ;  it  provides 
for  his  wife  for  life,  and  afterward  for  his  children,  giving 
the  girls  the  portions  usual  in  such  cases,  and  a  lai^er  share 
to  the  two  sons,  somewhat  more  to  the  younger  than  to  the 
elder.  There  is  nothing  extraordinary  in  these  provisions, 
and  the  special  directions  in  the  will  show  sagacity  and  sound 
judgment. 

We  think  there  was  no  error  in  excluding  the  evidence  of 
the  conversations  with  the  three  daughters.  It  was  alto- 
gether immaterial ;  none  of  it  had  any  tendency  to  prove 
either  unsoundness  of  mind  or  undue  influence.  It  was 
-clearly  within  the  discretion  of  the  court  to  exclude  it. 

The  charge  of  the  court  was  fully  warranted  by  the  testi- 
mony. Where,  upon  the  trial  of  an  action  by  a  jury,  there 
is  no  evidence  submitted  to  the  jury,  which  shows  a  cause  of 
miction  in  the  plaintiff,  it  is  the  duty  of  the  court  to  direct 
Ihe  jury  to  find  for  the  defendant.  Dodge  v.  Qaylord,  53 
Ind.  365.  The  judgment  of  the  court  below  ought  to  be 
^affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
•opinion,  that  the  judgment  of  the  court  below  be,  and  the 
;8ame  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 
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Obiminal  JjAW.— Forfeiture  of  Bail  jyeposU.— Prosecuting  Attorney. — 
Docket  Fees, — Percentage  on  Forfeited  Recognizance. — ^A  prosecuting  at> 
torney  is  entitled  to,  and  should  be  allowed,  the  same  docket  fee  uxM>n 
the  forfeiture  of  money  deposited  as  bail,  as  upon  a  forfeited  recogni- 
zance, such  fee  to  be  paid  out  of  such  forfeited  money;  but  he  is  not  en- 
titled to  a  percentage  thereon,  unless  he  has  prosecuted  to  final  judg- 
ment a  suit  for  the  recovery  of  the  forfeited  money,  and  then  only  to  a 
percentage  on  the  amount  collected. 

Saxe.— 'Fees  of  Clerk  and  Justice  of  the  Pehce. — A  court  has  no  authority 
to  direct  the  payment  of  the  clerk^s  fees,  or  the  costs  of  the  justice  of 
the  peace  by  whom  a  defendant  was  committed,  out  of  the  forfeited' 
money  deposited  by  him  as  bail. 

From  the  Jackson  Circuit  Court. 

Z).  P.  Baldwin^  Attorney  General,  and  F.  L .  Prow^  Prose- 
cuting Attorney,  for  the  State. 

HowK,  C.  J. — ^It  appears  from  the  record  of  this  cause^ 
that  prior  to  the  September  term,  1880,  of  the  Jackson  Cir- 
cuit Court,  the  appellee,  Elijah  Barron,  had  been  arrested' 
and  examined  before  a  justice  of  the  peace  of  Jackson 
county,  on  a  charge  of  grand  larceny,  and,  in  default  of 
bail  in  the  sum  of  $500,  had  been  committed  by  the  justice 
to  the  county  jail.     After  his  commitment  to  the  county 
jail,  the  appellee  deposited  with  the  clerk  of  the  circuit  court 
the  sum  of  $500  in  money,  and  was  discharged  from  cus- 
tody.    At  the  September  term,  1880,  there  was  no  grand 
jury  in  session,  and  the  court  ordered  that  said  money  should 
remain  in  the  clerk's  hands,  as  security  for  the  appellee's 
appearance  on  the  first  day  of  its  next  term,  etc.     At  the 
November  term,  1880,  of  said  court,  an  indictment  was  duly 
found  and  returned  by  the  grand  jury  against  the  appellee, 
for  the  same  felony.     Thereupon,  the  appellee,  having  been 
** three  times  audibly  called,"  came  not  but  made  default; 
the  court  ordered  that  the  said  sum  of  $500  be  forfeited  to- 
the  common  school  fund  of  this  State,  and  be  paid  by  the 


MAY  TERM,  1881.  375 

The  State  v.  Barron. 

clerk  into  the  county  treasury  of  Jackson  county ;  to  which 
decision  of  the  court,  in  ordering  the  money  to  be  paid  inta 
the  county  treasury,  the  State,  by  its  prosecuting  attorney, 
at  the  time  excepted. 

The  State,  by  its  prosecuting  attorney,  has  properly  re^ 
served,  and  presented  for  the  decision  of  this  court,  the 
following  questions  of  law : 

1.  Was  the  prosecuting  attorney,  upon  the  facts  above 
stated,  entitled  to  the  same  docket  fee  upon  the  forfeiture 
of  said  sum  of  $500,  as  upon  a  forfeited  recognizance? 

2.  Upon  the  facts  stated,  was  the  prosecuting  attorney 
entitled  by  law  to  a  commission  of  ten  per  cent,  on  the 
amount  of  said  forfeited  money  ?  \ 

3.  Was  the  clerk  of  the  circuit  court  entitled  by  law  to 
the  payment  of  his  fees  in  this  case,  out  of  the  forfeited 
money?  and, 

4.  Was  the  justice  of  the  peace  lawfully  entitled  to  the 
payment  of  his  fees  out  of  said  forfeited  money? 

In  section  23|  of  the  fee  and  salary  act  of  March  12th, 

1875,  it  is  provided  that  **The  circuit  and  criminal  circuit 
prosecuting  attorney's  fees  shall  be  as  follows,  to  wit: 
*  *  *  Docket  fee  upon  forfeited  recognizance $10. 

**And  when  he  prosecutes  to  final  judgment  against  the 
defendant,  ten  (10)  per  cent,  on  money  collected."     1  R.  S. 

1876,  p.  475. 

Under  the  provisions  of  this  section,  it  seems  to 'us  that 
the  prosecuting  attorney  was  entitled  to  a  docket  fee  of  ten 
dollars,  upon  the  forfeiture  of  the  money  which  had  been  de- 
posited by  the  appellee,  in  lieu  of  bail,  with  the  clerk  of  the 
court.  Such  a  deposit  of  money  was  expressly  authorized 
by  section  40  of  the  criminal  code,  in  the  place  of  giving 
bail ;  and,  in  section  47  of  the  same  code,  provision  is  made 
for  the  forfeiture  of  * 'money  deposited  as  bail,"  in  the  same 
manner  and  for  the  same  causes  that  a  recognizance  of  bail 
might  be  forfeited.   We  know  of  no  good  reason,  therefore. 
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yrhy  the  prosecuting  attorney  is  not  entitled  to,  and  shoald 
not  be  allowed,  the  same  docket  fee,  upon  the  forfeiture  of 
^* money  deposited  as  bail,"  as  upon  a  ^ ^forfeited  recogni* 
zance."  In  our  opinion,  the  court  ought,  in  this  case,  to 
have  allowed  the  prosecuting  attorney  a  docket  fee  of  ten 
dollars  upon  the  forfeiture  of  the  money,  and  to  have  ordered 
the  clerk  to  pay  such  docket  fee  out  of  the  forfeited  money. 

The  next  question  reserved  by  the  State  relates  to  the  right 
et  the  prosecuting  attorney,  upon  the  facts  stated,  to  a  fee 
of  ten  per  cent,  on  the  money  forfeited.  It  is  very  clear, 
we  think,  from  the  language  of  the  statute  above  quoted, 
that^  in  this  case,  the  prosecuting  attorney  was  not  entitled 
to  a  fee  of  ten  per  cent,  on  the  forfeited  money.  He  would 
not  be  entitled  to  any  such  percentage,  unless  it  appeared 
that  he  had  prosecuted  to  final  judgment  a  suit  for  the  re^ 
covery  of  the  forfeited  money ;  and,  even  then,  he  would 
only  be  entitled  to  ten  per  cent,  on  the  money  collected  on 
such  judgment.  JSx  parte  Ford^  post^  p.  415.  The  court 
committed  no  error  in  refusing  to  allow  th^  prosecuting  at- 
torney ten. per  cent,  of  the  forfeited  money,  upon  the  facts 
shown  by  the  record  of  this  cause. 

We  know  of  no  law,  and  the  attorneys  of  the  State  have 
referred  us  to  none,  which  would  have  authorized  the  court 
to  direct  the  payment  of  the  fees  and  costs  either  of  the 
clerk  or  of  the  justice  of  the  peace  in  this  case,  out  of  the 
forfeited  *< money  deposited  as  bail."  No  error  was  com- 
mitted by  the  court,  therefore,  as  it  seems  to  us,  in  refusing 
to  order  the  payment  of  such  fees  and  costs  of  such  clerk 
or  justice,  out  of  such  forfeited  money. 

The  order  of  the  court,  therefore,  is  reversed  as  to  the 
first  question  reserved,  and  the  cause  is  remanded  with  in- 
structions to  allow  the  prosecuting  attorney  a  docket  fee  of 
ten  dollars,  and  to  order  the  pajnnent  thereof  out  of  said 
forfeited  money ;  and  as  to  the  second,  third  and  fourtii 
questions  reserved,  the  order  is  affirmed. 
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liAiffDLOBD  AND  Tesaxt. —NoUce  to  QttU^  When  I/hneceMary.— Notice  to 
quit  is  never  necessary  unless  the  relation  of  landlord  and  tenant  sub- 
sists; and  where  one  in  possession  repudiates  the  relation  of  tenant  to 
his  landlord,  or  of  vendee  to  his  vendor,  if  he  enters  under  a  contract  of 
purchase  and  sets  up  a  hostile  claim  to  title,  no  demand  of  possession  or 
Notice  to  quit  is  necessary  before  suit. 

Prom  the  Enox  Circuit  Court. 

JP.  W.  Viehe  and  R.  G.  Evans,  for  appellants. 
W.  H.  De  Wolf,  S.  N.  Chambers,  G.  G.  Reily,  W.  C. 
JTohnson  and  W.  (7.  Niblack,  for  appellee. 

Newgomb,  C. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  to  recover  certain  real  estate  in  the  city  of 
Vincennes.  There  were  two  trials  below,  each  resulting  in 
favor  of  the  plaintiff.  No  question  of  law  was  reserved  at 
the  trial.     The  case  comes  here  on  the  evidence  alone. 

The  plaintiff  below  claimed  title  by  deed  from  Matilda 
Daniels,  her  grandmother  and  the  mother  of  the  defendant, 
Eliza  Eberwine.  The  latter  claimed  under  an  alleged  parol 
'contract  and  purchase  from  Matilda  Daniels,  and  averred 
that  she  had  performed  her  part  of  the  contract,  had  been 
let  into  possession,  and  had  made  valuable  improvements. 

The  evidence  was  conflicting,  and  the  jury  could  have 
found  either  way  vnthout  rendering  their  verdict  obnoxious 
to  the  charge  that  it  was  not  sustained  by  sufficient  evidence. 
We  can  not,  therefore,  disturb  the  verdict  on  that  ground. 

It  is  claimed,  however,  that,  conceding  that  the  verdict 
must  stand  so  far  as  it  determines  the  ownership  of  the 
property  in  controversy,  the  evidence  established  the  rela- 
tion of  landlord  and  tenant  between  the  plaintiff  and  def  end- 
;ants,  and  that  the  latter  were  entitled  to  notice  to  quit  before 
«uit.  The  possession  of  the  defendants  was  under  a  claim 
of  ownership  of  the  premises.    They  never  acknowledged 
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themselves  to  be  tenants  of  the  plaintiff,  nor  did  she  claim 
that  they  were  her  tenants.  Notice  to  quit  is  never  "neces- 
sary unless  the  relation  of  landlord  and  tenant  subsists. 
Thus,  if  one  in  possession  repudiates  the  relation  of  tenant 
to  his  landlord,  or  of  vendee  to  his  vendor,  if  he  enters 
under  a  contract  of  purchase  and  sets  up  a  hostile  claim  to^ 
title,  no  demand  of  possession  or  notice  to  quit  is  necessary." 
1  Washburn  Real  Property,  4th  ed.,  p.  600. 

The  judgment  of  the  circuit  court  should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  aQ 
things  affirmed,  at  the  cost  of  the  appellants. 


»•» 


No.  7435. 

The  City  of  Logansport  v.  Justice. 

Cities  and  Towns. — Notice  to  Councilman  of  Defects  in  Street  or  Bridge. — 
N8  1^1  Under  the  statutes  of  this  State,  notice  to  a  councilman  of  a  city,  of  the 

I  ^  dangerous  condition  of  a  street  or  bridge  within  the  city,  is  notice  t» 

Ifi7i   sol  til©  city-    Elliott,  J.,  dissents. 

'  '         SAXR.—Ageat8.-^Notice,—In  this  State,  for  the  purpose  of  reeeiviiig  no- 

tice, councilmeu  of  a  city  are  at  all  times  the  agents  of  the  city. 
Same,— Continuance  of  Defective  Condition  of  Bridge. —Presumption  of  No- 
Uce*—'SotiQe  to  a  city  of  the  defective  condition  of  a  bridge  thereto 
wiU  be  presumed  from  the  continuance  of  such  condition  a  sufficient 
length  of  time  for  the  officers  of  such  city  to  have  had  an  opportonlty 
to  learn  of  such  defect. 
Same.— 2)iZifirenc«  in  Making  Bepairs.^-A  city  is  responsible  only  for  tea- 
sonable  diligence  to  repair  defects  in  its  streets  or  bridges,  or  to  pre^ 
vent  accidents  therefrom  after  such  defects  are  known,  but  where,  on 
failure,  after  notice  in  due  time  to  have  made  repairs  of  such  defects^ 
an  injury  occurs  therefrom,  the  city  is  liable. 
Same. — Measure  of  Damages.— Loss  of  Business, —Evidence. — In  an  actioD 
by  a  physician  against  a  city,  to  recover  damages  for  a  personal  !n<^ 
jury  received  on  account  of  a  defective  bridge,  proof  of  his  professional 
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earnings  before  and  after  the  injury  is  admissible  in  evidence  under  a 
special  allegation  of  damages  on  account  of  loss  of  business,  not  as  a 
basis  or  measure  of  damages,  but  as  aiding  the  jury  in  estimating  the 
compensation  to  be  awarded. 
Same.— IfutrwsUon.^AssumpHon  of  Fact. — An  instruction  that,  *^If  the 
bridge  in  question,  being  within  the  city,  was  defective,''  etc.,  does  not 
assume  that  the  bridge  was  within  the  city. 

From  the  Cass  Circuit  Court. 

M.  Winfield^  for  appellant. 
D.  O.  Justice^  for  appellee. 

Woods,  J. — ^This  was  an  action  by  the  appellee,  against 
the  appellant,  to  recover  damages  for  an  alleged  injury  to 
the  plaintiff,  received  in  driviog  over  a  bridge  across  a  certaia 
ditch  in  the  city,  which,  it  was  alleged,  the  city  had  negli- 
gently suffered  to  be  and  remain  out  of  repair. 

The  complaint,  having  stated  the  plaintiff's  profession  to 
be  that  of  a  physician  and  surgeon,  and  the  injury,  alleges- 
'Hhat  before  and  at  that  time  his  professional  services,  as  a 
physician  and  surgeon,  were  of  the  value  of  $500  per  month,, 
and  he  was  realizing  and  earning  that  sum  therefrom ;  and 
by  reason  of  the  injury  to  his  body,  and  his  great  pain 
aforesaid,  he  was  wholly  incapacitated,  and  rendered  unfit 
and  unable  to  practice  his  profession,  and  compelled  to 
remain  within  doors,  and  lost,  for  that  time,  his  aforesaid 
practice  and  the  emoluments  thereof,  for  a  period  of  eight 
months,  to  his  damage  of  four  thousand  dollars,"  etc. 

Issue,  trial,  verdict  and  judgment  for  the  plaintiff  for  the 
sum  of  $1,133.    ' 

The  questions  discussed  by  counsel  for  the  appellant  arise 
on  the  motion,  made  and  overruled,  for  a  new  trial ;  and 
they  will  be  considered  in  the  order  presented  by  counsel. 

The  court  gave  the  following  instruction  upon  the  subject 
of  notice  to  the  city  of  the  defective  condition  of  the 
bridge,  viz. :  * 'Notice  to  the  councilmen  or  street  commis^ 
si  oner  is  notice  to  the  city." 
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It  is  insisted  that  this  instruction  is  wrong  in  so  much  as 
It  declares  that  notice  to  the  councilmen  is  notice  to  the  city. 
"The  argument  is,  that  councilmen,  regarded  as  individuak 
«nd  not  as  a  collective  body,  or  as  a  committee  of  the  col* 
lective  body,  have  no  powers  over,  and  are  charged  with  no 
-duties  with  respect  to,  the  streets  of  the  city,  and  therefore 
that  notice  to  them  of  a  defect  in  a  street  does  not  affect  the 
•city.  The  argument  appears  not  to  be  destitute  of  foundar 
tion ;  and,  if  the  premise  be  conceded,  the  conclusion  must 
probably  follow.  It  may  be  observed,  however,  that  the  ar- 
gument proceeds  upon  a  phraseology  somewhat  different 
from  that  of  the  instruction.  The  latter  says  **notice  to  the 
councilmen,"  which  naturally,  if  not  necessarily,  means  all 
of  them ;  not  some,  or  any  of  them,  as  is  assumed  in  the  si- 
^ment.  It  is  not  an  apt  mode  of  expression,  to  say  ''the 
councilmen,"  if  reference  is  intended  to  the  members  of  the 
,  -council  in  their  individual  capacities  and  relations  ;  and  em- 
l)racing,  as  it  naturally  does,  all  the  members,  the  phrase  is 
not  inapt,  when  a  reference  to  the  collective  body  is  intended. 
Their  coming  or  being  all  together,  except  in  connection 
with  their  official  duties,  would  be  an  unusual  and  improba- 
ble occurrence ;  and  a  reference  to  theqi  as  ''the  council- 
men,"  in  the  instruction,  may  well  be  said  to  have  meant  the 
official  body  of  councilmen.  Properly  understood,  therefore, 
the  instruction  was  not  erroneous  upon  the  theory  of  law 
:advanced  by  the  counsel ;  and,  if  he  was  apprehensive  of  a 
mistaken  understanding  of  it,  he  should  have  moved  for 
such  explicit  qualification  or  further  instruction  as  was 
deemed  necessary. 

But  suppose  the  instruction  be  interpreted  as  meaning  the 
•councilmen  as  such,  but  not  as  assembled  in  council ;  are 
they,  or  are  they  not,  charged  with  any  duty  in  reference  to 
the  streets  of  the  city?  Among  the  powers  expressly  con- 
ferred on  the  common  council,  as  a  body,  is  to  "have  ex- 
clusive power  over  the  streets,  highways,  alleys,  and  bridges, 
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within  such  city,  ♦  •  •  •  and  to  make  repairs  thereto.'^ 
Sec.  61,  act  of  March  14th,  1867 ;  1  R.  S.  1876,  p.  300. 
This  power,  as  well  as  many  others  conferred  in  the  same» 
act,  greatly  concerns  and  affects  the  public  welfare  as  well 
as  private  rights ;  and,  to  the  end  that  public  and  private 
interests  may  not  suffer  from  a  failure  to  exercise,  or  from 
n^ligence  in  the  exercise  of , such  powers,  the  law  gives  an 
injured  party  a  remedy  in  damages  against  the  city  itself.. 
To  the  same  end  it  is  provided  in  the  law,  that  <'The  com- 
mon council  shall  hold  stated  meetings  at  least  twice  in  each 
month,  and  the  mayor,  or  any  five  councilmen  may  call  spe- 
cial meetings.''  Sec.  47  of  act  of  March  14th,  1867.  The 
provision  for  calling  special  meetings  of  the  council  wa» 
doubtless  enacted  in  consideration  of  the  fact,  demonstrated 
by  experience,  that  emergencies  will  arise,  or  may  bo 
reasonably  expected  to  occur,  requiring  the  early  or  imme- 
diate  action  of  the  council,  and  when,  to  await  the  time  for 
a  regular  meeting,  might  entail  disaster  and  loss,  or  at  least 
the  hazard  of  loss  and  liability,  on  the  city.  The  power  to- 
call  the  council  together  in  special  meetings  may  as  well,  * 
and  perhaps  more  frequently,  be  exercised  in  reference  to^ 
the  condition  of  the  streets  and  bridges  within  the  city,  as 
any  other  subject  of  control  by  the  council.  The  power  to 
call  such  meetings,  by  necessary  implication,  imposes  the 
duty  to  make  the  call  in  proper  cases.  It  is  true  that  five 
councilmen  are  required  to  concur  in  the  call,  but  the  duty 
rests  on  each  who  has  notice  of  the  emergency,  for  it  is* 
manif est  that  the  refusal  of  any  one  of  five  who  know  of 
the  necessity  of  a  meeting,  to  join  the  other  four  in  a  call 
therefor,  would  not  excuse  the  city  from  liability  arising 
out  of  the  failure  to  call  such  meeting.  The  duty  growing- 
out  of  the  power  to  call  special  meetings,  in  proper  cases, 
being,  therefore,  an  individual  duty  imposed  on  each  mem- 
ber of  the  council,  it  is  incumbent  on  each,  when  informed 
of  an  emergency  which  requires  the  action  of  the  common 
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council,  to  notify  the  mayor  or  other  councilmen,  who  may 
join  in  the  necessary  call ;  and,  if  he  negligently  fails  to 
perform  this  duty,  the  city  is  liable  to  any  one  who  may 
suffer  injury  thereby. 

We  conclude,  therefore,  that  notice  to  a  councilman  of  a 
city,  of  the  dangerous  condition  of  a  street  or  bridge  within 
the  city  limits,  ic  notice  to  the  city.  Our  conclusion  is  for- 
tified by  a  refcronoe  to  the  provisions  of  the  law  concerning 
Ihe  duties  and  powers  of  the  street  commissioner,  as  found  in 
section  28  of  the  act  of  March  14th,  1867,  already  referred 
to,  namely : 

**Sec.  28.  It  shall  be  the  dutv  of  the  street  commissioner, 
under  the  direction  of  the  common  council,  to  superintend 
the  streets,  alleys,  market  places,  landings,  the  construction, 
repairing,  cleaning  and  lighting  the  same,  the  building  of 
sewers  and  drains,  the  purchase  of  the  necessary  implements 
of  labor  and  the  employment  of  laborers,  and  shall  perform 
all  the  other  duties  incident  to  his  office :  Provided^  He  shall 
have  no  power  to  contract  for  any  debt  or  liability  against 
Hie  city,  unless  specially  authorized  so  to  do  by  an  order,  res- 
olution, or  ordinance  of  the  common  council,  made  in  accvird- 
ance  with  the  powers  vested  in  such  council  by  this  act." 

But,  if  the  powers  of  the  street  commissioner  were  more 
ample  and  free  from  restriction,  it  would  still  be  true,  under 
the  other  provisions  of  the  law  to  which  we  have  adverted, 
that  the  councilmen  have  power,  and  a  consequent  duty,  in 
reference  to  the  streets  of  the  city;  and,  this  conceded, 
nothing  is  wanting  to  support  the  conclusion  already  an- 
nounced. The  wisdom  of  the  rule,  which  makes  notice  to 
councilmen  notice  to  the  oity ,  is  shown  by  a  consideration  of 
the  fact  that  councilmen  are  elected  from  the  different  wards 
of  the  city,  and  each  is  likely  to  observe,  or  at  least  soon  to 
learn  of,  the  dangerous  condition  of  any  of  the  streets  or 
"bridges  in  his  ward  or  neighborhood,  and  by  prompt  action 
lo  secure  the  necessary  repairs  or  protection  against  danger. 
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In  the  dissenting  opinion  it  is  affirmed  to  be  the  universal 
rule,  ^*that  the  governing  officers  of  a  corporation ,  such  as 
directors  and  trustees,  must,  in  order  to  bind  the  corpora- 
tion, act  as  a  collective  body,  and  in  regular  and  lawful  ses- 
sion," and  that  this  rule  applies  with  peculiar  force  to  the 
officers  of  municipal  corporations  <<  discharging  duties  for 
the  benefit  of  the  public,  and  not  for  the  promotion  of  pri- 
vate interests." 

This  principle  is  doubtless  true  and  applicable  to  all  sub- 
jects concerning  which  the  council  must  act,  if  at  all,  as  a 
body,  but  it  does  not  seem  to  us  to  apply  to  the  subject  of 
notice.  Notice  to  the  street  commissioner,  or  to  the  mayor, 
is  npt  notice  to  the  council  itself,  but  is  notice  to  the  city, 
on  which  the  council  must  act,  in  order  to  save  the  city  from 
liability;  and  the  application  of  the  rule  contended  for 
would  relieve  the  council  from  the  responsibility  of  acting 
<)n  such  notice,  as  well  as  upon  notice  to  an  individual  mem- 
ber of  the  council.  The  street  commissioner  and  mayor 
themselves  can  do  nothing  to  repair  a  street  or  broken  bridge, 
if  it  requires  the  incurring  of  any  debt  or  liability  against 
the  city,  and  yet  notice  to  them  is  sufficient.  The  mayor 
can  discharge  his  duty  by  calling  the  council  together  for  the 
purpose  of  enabling  it  to  take  steps  to  have  the  street  made 
good.  But  suppose  the  councilman  ignore  the  call  of  the 
mayor,  and  neglect  to  assemble  in  lawful  session ;  the  re- 
pairs are  not  made,  and  some  one  is  injured.  The  city  is 
iield  liable,  but  why?  Not  on  account  of  any  fault  of  the 
mayor  or  Street  commissioner ;  they  have  each  done  their 
whole  duty,  under  the  powers  conferred  on  them ;  not  on 
account  of  any  negligence  of  the  common  council,  because 
that  has  not  been  in  session,  and  could  not  act.  But,  unless 
there  has  been  fault  somewhere  and  in  somebody  who  rep- 
Tesented  the  city,  there  can  be  no  liability  at  all.  It  is  clear 
that  the  only  fault  is  in  the  individual  councilmen,  in  failing 
to  assemble,  and  for  that  fault  the  city  is  made  responsible. 
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If  the  doctrine  is  enforced,  that  the  city  is  not  liable  for 
the  conduct  of  councilmen,  but  only  on  account  of  the  actioa 
of  the  council  in  lawful  session,  then  notice  to  all  the  council* 
men,  though  assembled  together  in  the  council  hall,  would 
not  be  good  if  given  just  before  the  commencement  or  just 
after  the  close  of  the  session.  Such  a  proposition  does  not 
command  the  assent  of  conscience  and  reason,  and  can 
hardly  be  accepted  as  the  rule  of  law.  For  the  purpose  of 
receiving  notice,  the  councilmen  of  a  city,  under  our  statute, 
are  at  all  times  the  agents  of  the  city,  and  within  a  reason* 
able  time  after  receipt  of  notice,  must  move  in  the  discharge 
of  the  duty  so  imposed  upon  them.  It  may  be  said  that  the 
presumption  is  that  the  council  has  furnished,  and  put  at  tbQ 
disposal  of  the  ministerial  officers,  the  funds  necessaiy  to 
meet  the  expenses  of  emergencies,  but  presumptions  of  such 
a  nature  are  by  no  means  always  true,  and  the  rules  of  law 
must  be  applicable  in  all  cases,  and  wherein  the  presump* 
tions  fail  as  well  as  when  they  hold  good.  It  may  be  enough 
to  guard  against  danger,  without  making  repairs,  and  the 
ministerial  officers  in  most  cases  may  be  bound  and  able  to 
provide  the  necessary  safeguards ;  but  cases  are  supposable 
when  they  cannot  do  so.  The  mayor  and  street  commis- 
sioner may  be  absent  from  the  city,  or  sick,  or  dead ;  or 
they  may  have  resigned ;  and  in  such  cases,  imless  notice  to- 
the  councilmen  be  good,  there  could  be  no  notice  at  all.  In 
such  cases,  the  public  interests  imperatively  require  that  the^ 
councilmen  shall  represent  the  city ;  and,  it  being  conceded 
that  notice  to  the  councilmen  must  be  good  in  some  cases, 
there  can  be  no  good  reason  for  not  holding  it  good  in  all 
cases. 

Objection  is  made  to  the  second  instruction  given  upon 
request  of  the  plaintiff  because  it  assumes  the  existence  of  a 
controverted  fact,  namely,  that  the  bridge  in  question  was- 
within  the  city.  The  language  of  the  instruction  excepted 
to  is  as  follows:    ^*If  the  bridge  in  question,  being  mihivt 
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the  citv,  was  defective,"  etc.  We  do  not  regard  the  instruc- 
tion as  assuming  the  fact  stated.  The  sentence  is  hypothet- 
ical not  only  in  subject  and  predicate,  but  in  its  subordinate 
or  qualifying  clauses  as  well.  See  Morgan  v.  Wattles ^  69 
Ind.  260.  If  this  were  doubtful,  it  is  clear,  upon  all  the 
instructions  given,  the  jury  was  not  misled  in  this  respect. 

Further  objection  is  made  to  this  instruction  because  of 
the  clause  saying  that  if  "this"  (the  condition  of  the  bridge) 
"had  continued  for  several  days  or  weeks,  then  the  city  will 
be  presumed  to  have  notice  such  as  will  bind  her  in  that 
regard."  In  answer  to  an  interrogatory,  the  jury  found  the 
fact  to  be  that  the  bridge  had  been  in  the  condition  it  was  in 
at  the  time  the  plaintiff  was  injured  for  "about  two  weeks," 
and,  in  answer  to  another  interrogatory,  it  was  found  that 
there  had  been  "negligence  on  the  part,  of  the  city,  or  of  her 
street  commissioner,  at  and  before  the  accident,  to  keep  the 
bridge  in  repair,  when  it  was  discovered  to  be  out  of  repair." 
Under  any  ordinaiy  circumstances,  and  the  evidence  dis- 
closes nothing  extraordinary,  the  fact  of  a  bridge  having 
been  out  of  repair  and  in  a  dangerous  condition  so  long 
would  warrant  an  inference  of  knowledge  on  the  part  of  the 
ofBcers  of  the  city,  or  some  of  them  having  duties  in  refer- 
ence thereto,  of  the  fact.  See  Toddy.  The  City  of  Troy  ^  61 
N.  Y.  506.  If,  therefore,  not  strictly  correct,  it  is  manifest 
that  the  instruction  did  the  appellant  no  harm  ;  and,  under 
sees.  101  and  580  of  the  code,  we  are  forbidden  to  reverse 
a  case  when  it  appears  that  the  merits  of  the  cause  have  been 
fairly  tried  in  the  court  below.  These  considerations  dis- 
pose, too,  of  the  objection  made  to  the  iSrst  instruction,  in 
reference  to  the  time  of  the  notice  to  the  city.  The  rule  no 
doubt  is,  as  claimed,  that  the  city  "is  responsible  only  for 
a  reasonable  diligence  to  repair  the  defect  or  prevent  acci- 
dents after  the  unsafe  condition  of  the  street  is  known." 
Dillon  Municipal  Corporations,  sec.  790.  But  from  the 
Vol.  74.-25 
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answers  to  inteiTogatories,  as  well  as  upon  the  evidence,  it  is 
clear  that  the  city  had  notice  in  due  time  to  have  made  repair 
of  the  bridge  in  question. 

It  is  also  claimed  that  the  court  erred  in  permitting  the 
plaintiff  to  make  proof  concerning  his  professional  earnings 
before  his  injury.  Summing  up  on  this  topic,  the  counsel 
for  the  appellant  says : 

**In  substance,  the  plaintiff  is  permitted  to  prove  what  his 
professional  earnings  had  been  per  year  for  five  years,  and 
how  much  his  business  had  fallen  off  during  six  months  suc- 
ceeding the  injury.  This  was  permitted  to  go  to  the  jury 
under  an  allegation  in  the  complaint,  that  the  plaintiff  was 
damaged  in  his  business,  and  asking  a  recovery  for  the  same. 
The  damages  are  for  a  personal  injury.  This  evidence  was 
admissible  in  estimating  the  value  of  time  lost,  but  not  as  a 
basis  of  damages.  Taken  in  connection  with  the  demand  of 
the  complaint  and  the  instruction  of  the  court,  the  evidence 
was  clearly  admitted  as  a  basis  of  damages.  It  has  been  held 
that  similar  evidence  is  competent,  not  as  a  basis  of  dam- 
ages, but  as  a  guide  to  the  jury,  to  aid  them  in  the  exercise 
of  their  discretion. 

*'The  following  are  the  authorities  in  support  of  this  prop- 
osition :  Allison  v.  Chandlery  11  Mich.  542  ;  Taylor  v.  Dub- 
lin, 43  N.  H.  493  ;  Simmons  v.  Brown^  5  R.  I.  299  ;  Wade  v. 
Leroy^  20  How.  34 ;  Lincoln  v.  The  Saratoga,  etc.,  H.  R, 
Co.,  23  Wend.  425  ;  The  New  Jersey  Ex.  Co.  v.  Nichols,  33 
N.  J.  434 ;  Ballou  v.  Famum,  11  Allen,  73." 

In  addition  to  these  cases  cited  by  counsel,  see  in  point 
The  City  of  Indianapolis  y.  Gaston,  58  Ind.  224 ;  The  Town 
of  Elkhart  v.  Ritter,  66  Ind.  136. 

We  have  no  doubt  the  testimony  was  admissible,  and,  in- 
deed, the  proposition  of  counsel  for  the  appellant  concedes 
as  much.  It  did  not  furnish  the  measure  of  the  damages  to 
which  the  plaintiff  was  entitled,  but  the  jury  had  a  right  to 
consider  it  in  estimating  the  compensation  to  be  awarded ; 
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«,nd  it  is  evident  from  the  amount  of  the  verdict,  that  this  is 
the  use  they  made  of  it.  It  is  enough,  however,  to  meet 
the  exception  to  its  introduction,  that  the  evidence  was 
admissible  for  any  puri>ose.  If  the  court  gave  any  instruc- 
iion  authorizing  a  misuse  of  the  evidence,  exception  should 
have  been  saved  to  the  instruction.  It  has  not  been  pointed 
out  wherein  the  instructions  were  wrong  in  this  direction. 

We  find  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Dissenting  Opinion. 

Elliott,  J. — ^In  my  judgment,  notice  to  an  individual 
^councilman  is  not  notice  to  a  municipal  corporation,  unless 
the  councilman  was  at  the  time  engaged  in  the  business  of 
the  mimicipality. 

The  importance  of  the  question,  considered  as  an  abstract 
matter  of  law,  as  well  as  the  consequences  which  must  nec- 
•essarily  flow  from  the  enforcement  of  the  rule  declared  in 
the  opinion  of  the  majority,  must  stand  as  my  apology  for 
a  somewhat  lengthy  statement  of  the  reasons  which  impel 
me  to  refuse  assent  to  the  prevailing  opinion. 

It  is  necessary,  at  the  outset,  to  determine  the  relations 
"which  members  of  the  common  council  sustain  to  the  cor- 
poration. Municipal  corporations  are  political  oi'ganizations 
instituted  for  public  and  governmental  purposes.  The  whole 
interest  is  in  the  public  ;  neither  corporators  nor  officers  have 
tmy  private  interest  either  in  corporate  property  or  corporate 
uffairs.  Councilmen  are  quasi  public  officers,  with  powers, 
duties  and  liabilities  very  closely  resembling  those  of  public 
officers  of  the  State.  Newman  v.  Sylvester ^  42  Ind.  106.  The 
•common  council  are  the  governing  legislative  officers,  and 
possess,  in  some  degree,  the  attributes  of  local  legislative 
sovereignty ;  but  no  body  of  municipal  officers  constitutes 
the  corporation,  nor  do  all  the  officers  combined  constitute 
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the  corporation.  The  inhabitants  constitute  the  body  eori>o> 
rate.  Mr.  Grant  says :  *'The  council"  are  *'the  ministers  or 
agents  of  the  corporation  ;  but  it  is  to  be  remarked,  that  the- 
council  are  neither  the  corporation,  nor  are  they  in  themselves- 
a  corporation."  Grant  Corp.  357.  The  same  doctrine  is 
declared  in  Lowber  v.  Tlie  Mayor ^  etc.,  5  Abb.  Pr.  325,  and 
Clarke  v.  J7ie  Citi/  of  Rochester ,  24  Barb.  446. 

The  common  council  are  not  general  agents  ;  on  the  con- 
trary, they  are  special  agents  with  limited  statutory  powers^ 
Johnson  v.  Tlie  Common  Council,  etc.,  16  Ind.  227.  Their 
powers  are  defined  by  statute,  and  the  mode  of  exercise  i& 
explicitly  prescribed. 

It  is  an  elementary  principle,  that  where  powers  are  con- 
ferred  upon  a  corporation,  public  or  j)rivate,  and  the  mode 
of  exercise  is  prescribed,  the  powers  conferred  must  be  exer- 
cised in  the  prescribed  mode.  Our  general  law  for  the  in- 
corporation of  cities  does  prescribe  the  mode  in  which  the 
powers  devolved  upon  the  common  councils  of  the  cities  of 
the  State  shall  be  exercised. 

It  can  not  be  doubted  that  our  statute  requires  that  all 
official  acts  of  the  common  council  shall  be  done  by  the 
members  when  convened  in  regular  or  special  session.  This 
is,  indeed,  the  general  rule,  irrespective  of  express  statutory 
enactments.  It  must  follow  from  the  familiar  principles  re- 
ferred to,  that  the  councilmen  act  for  and  represent  the  city 
only  when  sitting  in  lawful  session.  If  it  be  granted  that 
councilmen  represent  the  municipality  only  when  engaged 
in  the  discharge  of  their  duties  in  the  municipal  legislature, 
then  it  must  also  be  conceded  that  an  individual  councilman 
does  not  at  other  times  and  places  act  as  the  agent  of  the 
coiporation.  It  seems  clear  to  my  mind,  that  the  minor 
proposition  is  necessarily  bound  up  and  involved  in  the  prin- 
cipal one. 

I  may  be  pardoned,  I  trust,  for  referring  to  some  consid- 
erations which  support  the  proposition,  that  councilmen  are- 
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4Lgents  only  when  engaged  in  discharging  the  functions  of 
their  office.  Less  than  a  quorum  of  the  council  can  do  no 
Talid  act.  The  City  of  Logansport  v.  Legg^  20  Ind.  315  ; 
Tlie  State  v.  Wilkesville  Totonship,  20  Ohio  St.  288.  A  record 
of  prcKjeedings  must  be  kept  and  signed  in  the  manner  provided 
by  statute.  Tlie  South  School  District  v.  Blakedee^  13  Conn. 
227  ;  Denning  v.  Homne,  6  Wend.  651 ;  Moser  v.  White^  29 
Mich.  59.  Their  modes  of  procedure  are  analogous  to  and 
governed  by  the  rules  applicable  to  legislative  bodies.  Dillon 
Munic.  Corp.,  sec.  288.  Meetings  must  be  held  at  the  law- 
full  v  designated  times.  Powers  of  the  council  can  not  be 
delegated  to  individual  members.  Wliyte  v.  The  Mayor y  etc,^ 
2  Swan,  364  ;  Dayv.Green,  4  Cush.  433  ;  Smith  v.  Morse, 
2  Cal.  524. 

These  examples  are  sufficient  to  show,  although  illustra- 
tions might  be  multiplied,  that  the  council  as  a  collective 
"body  are  the  agents,  and  not  individual  councilmen  at  their 
respective  homes  and  places  of  business,  scattered  about 
the  citv. 

Turning  for  a  moment  to  the  law  governing  private  cor- 
porations, we  shall  find  strong  confirmation  of  the  general 
doctrine  affirmed  in  this  opinion.  One  director  can  not  bind 
the  corporation,  by  admissions  or  contracts.  It  requires  the 
Yote  of  a  majority  of  all  the  directors,  in  regular  and  lawful 
session,  to  impose  binding  obligations  upon  the  corporation. 
PWc-e  v.  T/ie  Gh^and Rapids, etc.,  R.R.  Co.,  13 Ind.  58  ;  The 
Brooklyn  Gravel  Road  Go.  v.  Slaughter,  33  Ind.  185.  A 
•contract  made  by  a  majority  of  directors,  at  an  informal  ;nvl 
irregular  meeting,  imposes  no  liability  upon  the  eorpor:  ;  •<  .. 
Barcus  v.  Hannibal,  etc. ,  Co. ,  26  Mo .  1 02  ;  Cram  v .  Tlie  Da  n- 
jgor House  Proprietary,  12  Me.  354.  Without  proloncfin^  this 
discussion  by  citation  of  cases,  which,  indeed,  is  not  necessary, 
as  the  principle  is  so  firmly  settled  and  well  known,  I  affirm 
that  the  universal  rule  is,  that  the  jjoveming  officers  of  n  ')r- 
poration^  such  as  directors  and  trustees,  must,  in  order  to  l)ind 
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the  corporation,  act  as  a  collective  body  and  in  regular  an<f 
lawful  session.  If  this  be  the  rule  applicable  to  corporations,, 
where  directors  and  trustees  have  direct  pecuniary  interests  ^ 
it  certainly  must  be  so  in  cases  where  officers  of  municipal 
corporations  are  discharging  duties  for  the  benefit  of  the 
public,  and  not  for  the  promotion  of  private  interests. 

Fundamental  principles  of  the  law  are  the  same,  whether 
the  cori)oration  whose  interests  and  rights  are  under  dis- 
cussion is  a  public  or  a  private  one.  The  general  principle^ 
as  settled  by  a  long  line  of  decisions,  is,  that  notice  to  a» 
individual  director  of  a  private  corporation  is  not  notice  to- 
the  corporation,  unless  the  director  was,  at  the  time,  en- 
gaged in  the  transaction  of  corporate  business.  Among 
these  cases  are :  United  States  Ins,  Co.  y.  Shrivery  3  Md. 
Ch.  381 ;  Washington  Bank  v.  Lewis^  22  Kck.  24 ;  Farm-- 
ers  and  Citizens^  Bank  v.  Payne,  25  Conn.  444 ;  Farrd 
Foundry  v.  Dart,  26  Conn.  376  ;  La  Farge  F.  Ins.  Co.  v. 
Bell,  22  Barb.  54 ;  Fulton  Bank  v.  New  York,  etc.,  Co.,  4 
Paige,  127  ;  Louisiana  State  Bank  v.  Senecal,  13  La.  525 ; 
PowlesY.  Page,  3  C.  B.  16  ;  Edwards y.  The  Grand  Junc^ 
tion  a.  W.  Co.,  1  Myl.  &  C.  650 ;  Lancey  v.  Bryant,  30 
Me.  466  ;  Soper  v.  Buffalo,  etc.,  R.  R.  Co.,  19  Barb.  310; 
Loomis  V.  Fagle  Bank,  1  Disney,  285  ;  Pemigewassett  Bank 
v.  Rogers,  18  N.  H.  255. 

The  principle,  that  notice  to  a  corporate  officer  is  not  notice 
to  the  corporation,  unless  the  officer  was,  at  the  time  of  the 
notice,  engaged  in  some  corporate  business,  applies  as  well 
t'  mblic  as  to  private  corporations.  There  is,  indeed^ 
.ger  reason  for  the  rule  in  cases  of  public  corporations. 
1  \'ate  corporations  are  organized  for  selfish  purposes,  and 
officers  are  controlled  by  motives  of  self-interest ;  whereas- 
public  corporations  are  organized  for  governmental  pur- 
poses, and  the  officers  are  vested  with  public  trusts,  and  are- 
not  influenced  by  pecuniary  or  personal  interest.  It  would: 
violate  all  just  principles  of  law  and  equity^  to  impose  uponi 
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pablic  corporations  a  broader  responsibility  for  the  acts  of 
their  officers  than  that  devolved  upon  private  corporations. 

Becurring  again  to  fundamental  principles,  we  find  that 
notice  to  an  agent  is  sufficient  only  in  cases  where  the 
admissions  of  the  agent  would  bind  the  principal.  This  is  in- 
contestably  so  with  respect  to  the  officers  or  agents  of  private 
corporations.  Dr.  Wharton  says:  "Wherever  an  officer 
of  a  corporation  can  bind  the  corporation  by  his  acts,  there 
notice  to  him  will  be  notice  to  the  corporation."  Wharton 
Agency,  etc.,  sec.  184.  Story  Agency  (8th  ed.),  sec. 
140c.  This  doctrine  logically  follows  from  the  cases  cited, 
and  is  the  only  one  which  can  be  harmonized  with  settled 
principles.  It  is  certain  that  an  agent's  admissions  bind  his 
principal  only  when  made  while  engaged  in  transacting  the 
business  of  the  principal.  Accepting  as  correct  these  fun- 
damental principles,  it  follows,  as  an  unavoidable  logical 
conclusion,  that  notice  to  an  individual  councilman,  not  at 
the  time  engaged  in  the  performance  of  an  official  duty,  is 
not  notice  to  the  municipality. 

The  conclusion  just  expressed  is  that  reached  by  one  of 
the  soundest  lawyers  and  thinkers  of  our  day.  Judge  Dillon, 
speaking  of  the  declarations  of  municipal  officers,  says  :  "To 
render  such  declarations  and  admissions  evidence,  they  must 
accompany  acts,  which  acts  must  be  of  a  nature  to  bind  the 
corporate  body."  Dillon  Municipal  Corporations,  3d  ed.^ 
sec.  237,  note  1  The  opinion  of  the  eminent  author  quoted 
is  sustained  by  many  authorities.  See  authorities  cited  m 
note  to  sec.  237,  and  in  note  to  sec.  305.  There  are  other 
cases  sustaining  the  doctrine  here  maintained.  In  the  ease  of 
Bmh  V.  Trustees  of  Geneva,  3  T.  &  C,  N.  Y.  409,  it  was 
held  that  notice  to  two  of  several  town  trustees  of  a  defect 
in  a  street  was  not  sufficient,  and  in  Peach  v.  The  City  of 
Utica,  10  Hun,  477,  it  was  decided  that  notice  to  an  alder- 
man was  not  notice  to  a  corporation. 

Cases  decided  by  the  Supreme  Court  of  Maine  are  cited 
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by  the  appellee  as  sustaining  the  doctrine  sanctioned  by  the 
majority  opinion.  These  cases  go  much  further;  so  far, 
indeed,  as  to  cany  their  own  condemnation  upon  their  faces, 
for  they  hold  that  notice  to  an  inhabitant  is  notice  to  the 
town.  It  is  true  that  some  of  these  cases  speak  of  **a  i)riu- 
i  ipal,"  or  ''the  principal,"  inhabitants,  but  this  qualification 
is  of  little  practical  force  where  all  inhabitants  are,  in  theory 
if  not  in  fact,  sovereigns  and  equals.  It  would  be,  to  say 
the  least,  a  very  hard  and  ungracious  task  for  a  court  to  un- 
dertake to  sift  the  inhabitants  of  the  smallest  city,  and  single 
out  the  principal  ones.  Aside  from  this,  the  doctrine,  if  ap- 
plied to  such  cities  as  New  York,  Philadelphia,  Chicago  or 
Boston,  would  work  the  rankest  injustice.  It  would  have 
the  same  effect  even  in  cities  such  as  Logansport ;  for  it  would 
be  inequitable  to  hold  that  notice  to  one,  ten  or  twenty,  out 
of  twelve  thousand  inhabitants,  should  fasten  a  burden  upon 
all  the  other  coiporators.  I  know  that  the  majority  opinion 
sanctions  no  such  doctrine,  but  it  does,  as  it  seems  to  me, 
depart  from  settled  principles,  and  when  once  this  is  done 
there  is  no  longer  certainty,  for  we  are  drifting  without 
guides  or  restraints,  and  may  at  last  reach  some  such  erro- 
neous result  as  that  to  which  the  departure  from  settled 
principles  has  carried  the  courts  of  our  sister  State. 

The  underlying  principle  of  agency  is,  that  the  agent  de- 
rives his  authority  from  the  voluntary  appointment  of  the 
person  whom  he  represents  No  one  councilman  is  appointed 
by  the  municipality,  and,  therefore,  no  one  councilman  can 
be  deemed  the  agent  of  the  corporation.  All  the  council- 
mon  are  so  appointed,  because  all  the  councilmen,  when 
assembled  in  legal  session,  are  the  chosen  or  appointed 
agents  of  the  whole  number  of  corporators.  Individual 
councilmen  are  selected  by  the  corporators  of  particular 
localities  or  wards,  and  it  is  only  when  acting  in  conjunction 
with  councilmen  chosen  by  other  wards  or  localities,  that 
they  can  be  correctly  said  to  be  agents  of  the  city.     The 
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•corporators  of  the  municipality  ought  not  to  be  bound  by 
the  acts  or  omissions  of  one  man,  with  whose  appointment 
they  have  nothing  at  all  to  do.  If  the  converse  of  the 
proposition  which  this  opinion  endeavors  to  sustain  be  true, 
then  it  would  follow  that  a  councilman  from  ward  one  could 
bind  all  the  inhabitants,  by  the  receipt  of  notice  of  a  defect 
in  a  street  in  ward  twenty,  although  ward  twenty  was  five 
•or  twenty  miles  distant  from  ward  one.  It  would  also  fol- 
low, I  suppose,  if  the  converse  of  the  proposition  named 
be  correct,  that  notice  to  the  most  dissolute  and  unworthy 
member  of  the  common  council,  elected  from  a  single  ward, 
would  impose  a  burden  upon  the  inhabitants  of  a  score  of 
other  wards  although  they  had  no  part  in  selecting  him. 
Other  considerations  might  readily  be  suggested  in  support 
of  the  proposition  that  the  common  council,  as  a  collective 
body,  are  the  agents  of  the  city,  and  that  individual  council- 
men  are  not,  but  this  discussion  has  been  already  too  much 
prolonged,  and  I  shall  neither  suggest  nor  discuss  them. 

Councilmen  are  not  in  the  continuous  employment  of  the 
city.  Their  powei's  and  duties  do  not  require  them  to  devote 
:all  their  time  to  the  corporate  business.  There  is  not  the 
:8lightest  resemblance  between  the  authority  of  a  councilman 
and  that  of  a  general  agent  intrusted  with  the  general  man- 
agement of  his  principal's  affairs.  Nor  is  there  any  similar- 
ity between  the  authority  and  duty  of  a  councilman  and  that 
of  such  officers  as  the  mayor,  street  commissioner,  treasurer 
or  clerk,  who  are  constantly  and  uninterruptedly  in  office  for 
the  terms  for  which  they  were  elected,  and  whose  official 
duties  are  regular  and  continuous.  The  common  courril 
must  meet  in  regular  session  within  ten  days  after  lluMr 
election.  Section  46,  general  act.  They  must  fix  regular 
times  for  meetings.  Stated  meetings  must  be  held  twice  in 
each  month.  A  majority  of  the  members  constitute  a  quo- 
xun)  for  the  transaction  of  business.     Section  47. 

Without  multiplying  citations,  it  may,  as  I  think,  be  safely 
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affirmed  that  oui*  statute  means  that  individual  councilmen 
shall  be  deemed  agents  of  the  city  only  when  engaged  in 
some  act  expressly  delegated  to  them,  or  when  sitting  as^ 
members  of  the  council  convened  in  lawful  session.  This 
conclusion  is  strengthened  by  the  fact  that  other  officers, 
such  as  the  mayor,  marshal  and  street  commissioner,  are 
continuously  in  office,  charged  with  ministerial  duties ;  while 
those  of  the  councilmcn  are  almost  exclusively  legislative. 

It  may  be  broadly  granted  that  ministerial  officers  have 
no  right  to  approj)riate  the  money  of  the  corporation  to  the 
repair  of  streets,  and  the  force  of  the  argument  be  in  no 
respect  impaired.  The  i^resumption  is,  that  the  municipal 
legislature  has  made  and  placed  within- the  reach  of  min- 
isterial officers  proper  appropriations  for  guarding  and  pro- 
tecting dangerous  defects.  It  is  not  to  be  presumed  that 
the  councilmen  have  been  derelict  in  this  respect ;  upon  the 
contrary,  the  presumption  is  that  they  have  done  their  duty 
in  this,  as  in  all  other  official  matters. 

Municipal  corporations  are  not,  as  a  general  rede,  bound 
to  repair  or  improve  ;  there  is  no  such  absolute  duty  resting 
upon  them ;  but  they  are  bound  to  make  safe  dangerous 
places  in  the  highways.  This  may  be  done  by  placing  about 
the  dangerous  places  barricades  or  warnings  and  signals  of 
danger ;  there  is  no  imperative  duty  to  rebuild  or  repair. 
A  ministerial  officer  may  well  be  charged  with  the  duty  of 
placing  about  a  dangerous  place  the  proper  barricades  or 
warnings,  but  one  would  hardly  ascribe  such  a  duty  to  a 
le^jislator.  Notice,  to  be  effective,  should  be  given  to  the 
officer  charged  with  the  specific  ministerial  duty  and  invested 
with  the  requisite  authority,  and  not  to  officers  whose  duties 
are  never  ministerial  in  the  true  sense,  but  always  legislative. 

The  salary  or  compensation  which  the  statute  awards  coun- 
cilmen shows  very  clearly  that  it  was  not  intended  that  they 
should  be  general  agents,  continuously  representing  the  citj. 
The  compensation  is  explicitly  limited  to  an  annual  salary 
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Bot  exceeding  one  hundred  and  fifty  dollars  per  annum,  and 
another  provision  prohibits  members  of  council  from  di- 
rectly or  indirectly  receiving  any  other  compensation.  In- 
dependently of  such  a  provision,  they  could  not  rightfully 
receive  any  other  compensation  than  that  expressly  provided 
by  statute.  Smith  v.  City  of  Albany  ^  61  N.  Y.  444.  It  will 
hardly  be  contended  that  a  man  of  average  business  capacity, 
or  ordinary  intelligence,  could  be  expected  to  give  all  his  time 
and  attention  to  coiporate  affairs  for  such  a  paltry  compen- 
sation as  that  prescribed  by  our  statute.  If  couucilmen  are 
not  general  agents,  they  can  not  bind  the  coi*poration  by  ad- 
missions, nor  will  notice  to  them  be  effectual  as  against  the 
municipality.  It  is  well  settled  that  notice  to  a  special  agent 
is  not  notice  to  the  principal,  unless  the  agent  was  at  the 
time  engaged  in  conducting  the  transaction  in  behalf  of  his 
principal.  Wharton  Evidence,  sec.  1,175.  Notice  to  in- 
dividual councilmen,  engaged  about  their  own  affairs  upon 
the  street,  or  in  the  shop,  store  or  home,  can  not,  without 
doing  violence  to  this  settled  principle,  be  deemed  notice  to 
the  corporation  of  whose  legislative  body  they  are  members. 
If  councilmen  are  the  general  agents  of  the  city,  charged 
with  the  duty  of  receiving  and  acting  upon  notice  of  defects 
in  public  highways,  then,  for  culpable  negligence  in  failing 
to  perform  that  duty,  they  are  liable  to  their  principal.  It 
can  not  be  assumed  that  there  exists  a  duty  to  act  upon 
notice,  without  also  assuming  that  for  a  wrongful  refusal,  or 
a  negligent  failure  to  act,  there  is  a  corresponding  burden  of 
liability  for  injury  resulting  from  such  wrongful  refusal  or- 
negligent  omission.  I  can  not  bring  my  mind  to  the 
conclusion  that,  for  the  pitiful  compensation  provided,  the 
Legislature  ever  intended  there  should  be  any  such  duty,  or 
any  such  correlative  burden.  It  can  not  be  successfully 
asserted  that  there  is  such  duty,  but  no  burden.  It  is  a  vain 
thing  to  imagine  a  duty  without  a  liability,  save  only  in  mat- 
ters of  a  judicial  nature.     Let  it  once  be  understood  that. 
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-councilmen  owe  such  a  duty,  accompanied  by  its  inseparable 
burden,  and  men  of  character  and  responsibility  will  shun  the 
office,  and  the  government  of  our  cities  will  fall  into  the  hands 
of  the  unworthy  and  irresponsible,  i-eckless  alike  of  duty  and 
liability.  The  office  of  councilman  should  not  be  incumbered 
with  any  such  grievous  burdens,  for  it  is  evidently  intended 
to  be  one  of  honor  rather  than  of  profit.  Possibly,  I  grant, 
little  of  either  in  most  cases. 

It  seems  to  me  that  undue  importance  is  attached  to  the 
provision  of  the  statute  authorizing  five  councilmen  to  call  a 
^special  meeting.  This  provision  superadds  no  powers,  cre- 
-ates  no  additional  duties.  It  merely  confers  authority  to  call 
such  meetings  ;  for  without  it  there  would  be  no  such  power. 
It  does  not  broaden  the  authority  of  the  agents,  nor  does  it 
increase  their  liability.  This  isolated  provision  ought  not,  I 
submit  with  all  possible  deference  and  respect,  to  be  allowed 
to  overthrow  the  whole  body  of  the  statute  and  strike  down 
long  and  firmly  settled  principles.  It  was  never  meant  to 
"have  any  such  effect.  It  was  not  intended  to  require  indi- 
vidual councilmen  to  carry  into  workshop,  store,  office  or 
"home,  their  representative  character.  The  burden  imposed 
Tjy  such  a  construction  would  be  almost  as  annoying  to  the 
-ordinary  man  of  business  as  was  the  "Old  Man  of  the  Sea" 
to  Sinbad  the  Sailor. 

There  is  no  reason  growing  out  of  public  policy  requiring 
•such  a  rule  as  that  which  the  court  has  adopted.  Persons 
who  traverse  the  streets  are  well  protected.  Ex|)ress  notice 
to  the  chief  executive  officer,  or  to  the  ministerial  officer  or 
nirent  having  direct  charge  of  the  streets,  is  sufficient  to  chaise 
the  municipality.  Not  only  this,  but  if  the  defect  has  existed 
for  such  a  length  of  time  as  that  the  corporation  ought  to 
have  taken  notice,  it  will  be  held  to  have  had  notice.  Even 
more  than  this,  corporate  authorities  are  charged  with  notice 
of  the  probability  of  material,  out  of  which  streets,  bridges 
And  crossings  are  constructed,  to  become  unsafe  by  exposure, 
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and  must  take  measures  to  guard  against  injury  from  such, 
cause.  Surely  these  rules  guard  sufficiently  the  rights  of 
persons  who  travel  upon  the  public  highways,  and  to  add 
other  burdens  will  be  to  oppress  our  public  corporations,  the 
corporators  of  which  receive  no  personal  interest  whatever 
from  the  rights  and  powers  conferred  by  the  incorporating  act. 

Notice  to  councilmen,  granting  for  argument's  sake  the 
correctness  of  the  theory  upon  which  the  majority  opiniom 
proceeds,  must  undeniably  be  reasonable  notice.  Reason- 
able  notice  to  a  councilman  of  a  defect,  and  reasonable  time- 
for  the  council  as  a  collective  body  to  act,  would,  of  course^ 
be  allowed.  If  this  proposition  be  correct,  then  the  instruc- 
tion in  this  case  is  palpably  erroneous,  because  it  utterly 
ignores  the  element  of  the  reasonableness  of  the  notice. 

I  am  not,  however,  for  reversal  upon  this  narrow  ground^ 
but  upon  the  broader  and  more  important  one  stated  in  the 
preceding  pages. 


♦•♦' 


No.  7242. 

Bay  v.  Saulspaugh  et  al.  jils    to 

Assigned  Debt,  Action  oix.-^Debt  must  be  a  Tangible  and  well  iden^ 

t^fled  Cause  of  Aetion. — Sale  by  Sheriff  on  Execution, — Assignment 

Sections  438  and  439,  2  K.  S.  1876,  p.  208,  construed  together,  mean 
that  the  debt,  or  thing  in  action,  which  may  be  given  np  by  an  execu- 
tion defendant  and  levied  upon  and  sold  by  the  sheriff  and  assigned 
and  delivered  by  him,  must  be  some  tangible  and  well  identified  cause 
of  action,  upon  which  suit  may  be  brought  by  the  purchaser  in  the 
same  manner  as  might  have  been  done  by  the  execution  defendant, 
and  capable  of  being  assigpied  and  delivered  to  the  purchaser,  such  as 
a  paper  writing  signed  by  some  third  person,  a  duly  itemized  account^ 
or  other  chose  in  action  described  upon  or  by  some  paper. 

Same. — Complaint, — iTisufflcient  Description  of  Claim, — Account, — A  com- 
plaint upon  an  assigned  debt  for  ^^about  eight  hundred  dollars,*-  which 
gives  no  bin  of  particulars  of  ttie  claim,  or  itemized  statement  or  de- 
scription of  the  account,  or  of  the  nature  of  the  demand,  is  InsufBcient. 
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SAME.—Plaintiff^s  inability  to  obtain  a  better  description  or  identifica- 
tion of  the  demand  is  a  misfortune,  for  wliich  averments  thAt  the 
execution  defendant  and  all  the  defendants  refuse  to  give  him  an  item- 
ized statement  or  bill  of  particulars,  although  often  requested  so  to 
do,  suggest  no  adequate  remedy. 

Same. — Sheriff* a  AssignmenL^The  sheriff's  assignment  of  a  debt»  or 
thing  in  action,  sold  on  execution,  is  not  the  foundation  of  an  action 
brought  upon  the  claim  and  does  not  become  a  part  of  the  complaint 
by  being  tiled  with  it,  and  the  facts  recited  therein  can  not  be  considered 
ill  aid  of  the  averments  of  the  complaint. 

From  the  Jennings  Circuit  Court. 
D.  Ovei^nyeVy  for  appellant. 

NiBLACK,  J. — ^Complaint  by  David  Bay  againsfc  Thonifts 
Saulspaugh,  Elisha  P.  Reynolds,  John  Crabraugh  and  Wil- 
liam B.  Sheets,  alleging  that  for  three  year's  then  last  past 
the  defendants  had  been  doing  business  under  the  firm  name 
of  Reynolds,  Saulspaugh  &  Co.,  and  that,  on  the  15th  day 
of  July,  1876,  the  plaintiff  had  purchased,  at  sheriff's  sale, 
from  the  sheriff  of  Jennings  county,  a  certain  account  or 
claim  of  one  John  Droitceur  against  the  defendants,  for  the 
sum  of  eight  hundred  dollars,  more  or  less ;  that  said  claim 
"was  sold  to  him  as  an  existing  debt  against  the  defendants, 
in  their  firm  name  of  Reynolds,  Saulspaugh  &  Co.,  a  certifi- 
cate of  which  sale,  issued  by  the  sheriff,  was  filed  with  the 
complaint;  that  the  defendants,  by  reason  of  the  facts 
stated,  were  indebted  to  him  in  the  sum  of  eight  hundred 
dollars  ;  that  no  bill  of  particulars  of  said  claim  or  account 
was  filed  with  the  complaint,  because  said  Droitceur  and  the 
defendants  all  refuse  to  give  the  plaintiff  any  itemized  state- 
ment or  bill  of  particulars  of  the  same,  although  often  re- 
quested so  to  do ;  that  said  Droitceur  voluntarily  surren- 
dered and  gave  up  said  claim  to  the  sheriff,  representing 
that  the  same  was  about  eight  hundred  dollars,  and  all  right, 
and  that  he  could  not  give  the  items  thereof,  because  the 
book  in  which  the  account  was  kept  was  not  then  accessible 
to  him,  but  promising  to  give  such  items  at  his  earliest  con- 
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Tenience.  Wherefore  said  claim  was  levied  upon  as  amount- 
ing to  eight  hundred  dollars,  more  or  less.  Droitceur  was 
made  a  defendant,  to  answer  as  to  his  interest  in  the  account. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to  the 
<3omplaint,  and,  the  plaintiff  refusing  to  plead  further,  final 
judgment  upon  demurrer  was  rendered  for  the  defendants. 

Section  438  of  the  code,  2  R.  S.  1876,  p.  208,  provides 
that  **Any  debt  or  thing  in  action,  legally  or  equitably  as- 
laignable,  may  be  levied  upon,  when  given  up  by  the  defend- 
ant, and  sold  on  execution,  in  the  same  manner  as  other 
personal  property.*'  The  succeeding  section  further  provides 
that  **The  sheriff  making  the  sale  of  any  such  debt,  or  thing 
in  action,  shall  assign  and  deliver  the  same  to  the  purchaser, 
:and  the  assignment  shall  have  the  same  effect  as  if  made  by 
the  execution  defendant  at  the  time  of  making  the  levy 
thereon,  and  shall  be  treated  as  so  made." 

We  think  these  two  sections,  when  construed  together, 
must  be  taken  to  mean  that  the  debt  or  thing  in  action, 
ifhich  may  be  given  up  by  an  execution  defendant,  and  lev- 
ied upon  and  sold  by  the  sheriff,  and  afterward  assigned  and 
■delivered  by  him,  must  be  some  tangible  and  well  identified 
cause  of  action,  upon  which  suit  may  be  brought  by  the  pur- 
chaser in  the  same  manner  as  might  have  been  done  by  the 
execution  defendant,  and  capable  of  being  assigned  and  de- 
livered to  the  purchaser,  such  as  a  paper  writing  signed  by 
«ome  third  person,  a  duly  itemized  account,  or  other  chose 
in  action,  described  upon  or  by  some  paper. 

The  complaint  in  this  case  appears  to  us  to  have  been  fa- 
tally defective,  for  want  of  a  sufficient  description  or  iden- 
tification of  the  claim  purchased  by  the  appellant,  as  well 
.as  the  nature  of  the  demand  preferred  by  him  against  the 
appellees.  His  inability  to  obtain  a  better  description  or 
identification  was  a  misfortune,  for  which  the  averments  of 
the  complaint  suggest  no  adequate  remedy. 

The  assignment  of  the  sheriff  to  the  appellant  was  not  the 
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foundation  of  this  action,  and  hence  it  did  not  become  a 
part  of  the  complaint  by  being  filed  with  it.  The  demurrer 
to  the  complaint,  therefore,  raised  no  question  upon  the  as- 
signment in  the  court  below,  and  the  facts  recited  in  the 
assignment  can  not  be  considered  by  us  here,  in  aid  of  th& 
averments  of  the  complaint.  Ragsdale  v.  JPatTtsh^  ante^ 
p.  191 ;  Parsons  v.  Milfordy  67  Lid.  489. 

Whether  other  objections  might  not  be  urged  against  the 
complaint  is  a  question  we  have  not  considered. 

The  judgment  is  affirmed,  with  costs. 
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No.  9371. 

Goddard  et  al.  v.  Stockman,  Treasurer,  et  al. 

County  Commissioners.— J^ecord.—J'^ndtn^.— Petition  for  ApprapriaUom 
to  Railroad. — Election,  —  Interpolation  of  Record. — ^The  recital  in  the 
entry  of  a  board  of  county  commissioners,  ordering  an  election  in  a 
township  upon  a  petition  therefor  to  vote  aid  for  the  construction  of  a 
raib-oad,  "And  proof  bein^  made  that  twenty-five  of  the  petitioners  an 
freeholders  of  Clinton  township,"  is  sufficient  to  show  that  such  board 
found  that  the  petition  was  signed  by  twenty-five  freeholders  of  the  par- 
ticular township  of  their  own  county,  and  the  mere  fact  that  such  reci- 
tal was  interpolated  after  the  ottier  parts  of  the  entry  had  been  complete 
ed  does  not  affect  the  validity  of  the  entry  or  the  part  interpolated. 
^KyiR.—Sigrdng  Record  of  Proceedings. ^Unsigned  Orders  not  void.— Y^di^ 
it  is  the  better  practice  that  the  record  of  the  proceedings  of  a  board  of 
county  commissioners  should  be  signed  by  the  members  thereof,  yet  un- 
signed orders  of  the  board  are  not  void,  and,  when  properly  signed  with- 
in a  reasonable  time,  become  valid  from  the  time  when  made. 
Same — Conditions  to  Appropriation.— Statute  Construed.—A  petition  ask- 
ing for  an  appropriation  to  aid  in  the  construction  of  a  railroad  is  not 
invalid  for  the  reason  that  it  does  not  ask  for  the  annexing  of  condi- 
tions to  the  appropriation.  The  act  of  March  8th,  1879,  Acts  1879,  p.  46^ 
enables  petitioners  and  voters  to  annex  conditions  to  appropriations, 
but  does  not  compel  them  to  do  so  if  they  do  not  desire  any  condition?- 
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Same. — Contesting  Validity  of  Election. — Appeal  from  Order  of  Board. — In-- 
junction. — Wliile  the  law  for  contesting  elections  is  not  applicable  to 
elections  held  for  the  purpose  of  voting  aid  for  the  coustruction  of  a 
railroad,  yet  the  board  of  county  coniniissionei*8  has  the  right  to  go  be* 
hind  the  canvass  of  the  vote  and  enquire  into  the  truth  of  the  return 
made  by  the  canvassers;  and  any  individual  interested  may  appear 
before  the  board  and  contest  the  result  of  the  election,  and  if  aggrieved 
at  their  decision  may  appeal  to  the  circuit  court,  and  in  this  way  the 
validity  of  the  result  of  such  election,  as  to  the  legality  of  the  votea 
cast,  may  be  contested,  but  not  by  a  suit  to  enjoin  the  collection  of  the 
tax  levied  in  pursuance  thereof. 

Same. — Levy  of  Leas  than  one-half  of  Donation,^ Appeal.— If ,  in  such  case^ 
the  one  per  cent,  levied  for  the  cun-ent  yeai*  amounted  to  less  than 
one-half  of  the  amount  of  the  donation  asked,  the  remedy  therefor  is 
by  appeal  from  the  order  whereby  the  levy  was  made. 

Same.—  Granting  Prayer  of  Petitioners.—  Sttfficiency  of  Order.— The  recital 
in  the  record  of  the  order  of  the  board  of  commissioners  making  such 
an  appropriation,  that  'Mt  is  hereby  ordered  that  a  special  tax  of  one 
per  cent.  ♦  ♦  be  and  the  same  is  hereby  levied,  ♦  ♦  for 
the  puii)ose  of  raising  one-half  of  the  amount  specified  in  said  peti- 
tion,-' is  a  sufHcieut  granting  of  the  prayer  of  the  petition. 

Same. — Property   Omitted  from    Taxation  Does  not  render  Tax  on  other 
Property  invalid.— If ^  in  making  the  levy  for  such  donation,  certain 
taxable  property  of  the  township  was  omitted  from  the  assessment, 
the  tax  upon  all  other  property  that  has  been  assessed  is  not  thereby 
rendered  invalid. 
Practice. — Pleading. — Demurrer. — If  an  allegation  of  a  pleading  is  one 
that  the  pleader  can  be  heard  to  make,  and  It  be  well  pleaded,  then  a 
demurrer  admits  it  to  be  true,  otherwise  it  does  not. 

From  the  Decatur  Circuit  Court. 

J.  D.  Miller  and  F.  E.  Gavin^  for  appellants. 

W.  A.  Moore^ Bennett,  C  Ewing^  «7.  K.  Ewing^ 

C  Baker ^  O.  B.  Hord  and  ./I.  W.  HendHckSy  for  appellees. 

Woods,  J. — ^The  appellants,  who  were  plaintiffs  in  the 
circuit  court,  sued  as  taxpayers  of  Clinton  township,  Decatur 
county,  to  enjoin  the  collection  of  a  tax  levied  for  the  pur- 
pose of  aiding  the  Vernon,  Greensburg  and  Rushville  Riil- 
road  Company,  by  subscribing,  on  the  part  of  the  township, 
to  $11,000  of  its  capital  stock. 

Vol.  74.-26 
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A  demurrer  to  the  complaint  was  sustained  by  the  circuit 
court,  and  final  judgment  was  rendered  upon  it  in  favor  of 
defendants. 

The  substance  of  the  complaint  is  as  follows :  That  plain- 
tiffs were  taxpayers  of  the  township;  that  on  the  19th  of 
July,  187J),  a  petition,  purporting  to  be  signed  by  twenty- 
five  or  more  freeholders  of  the  township,  was  filed  in  the 
county  auditor's  office,  asking  the  county  commissioners  to 
make  the  appropriation  ;  a  copy  of  the  petition  is  set  out ; 
that  on  the  21st  of  July  it  was  presented  to  the  commis- 
sioners, who  ordered  it  spread  upon  the  records,  and  there- 
upon made  an  order  in  the  premises,  w^hich  is  set  out  in  the 
conjphiint.  It  recited  tlmt  proof  was  made  that  twenty-five 
of  the  petitioners  were  freeholders  of  the  township.  It 
directed  the  holding;  of  an  election  on  the  25th  day  of  Auirust, 
1879,  and  that  the  auditor  should  give  notice  of  the  election. 
,  The  complaint  states  that  that  part  of  the  order  reciting 
that  proof  was  made  that  twenty-five  of  the  petitionci^s  were 
freeholders  of  the  township  is  an  interpolation  made  subse- 
quently, but  does  not  state  Iw  whom  made ;  that  the  record 
entry  of  the  order  was  not  signed  by  the  commissionei-s  or 
any  of  them,  nor  attested  by  the  auditor,  until  thirty  days 
after  the  date  it  purports  to  have  been  signed  ;  that  no  pi-oof 
was  made  that  the  petition  had  been  signed  by  twenty-five 
freeholders,  and  that  it  had  not,  in  fact,  been  so  signed  ;  that 
the  auditor  gave  notice  of  the  election,. a  copy  of  which  is 
set  out ;  the  certificates  of  the  sheriff  as  to  posting  and  pub- 
lishing the  notice  are  set  out ;  that  on  the  25th  day  of 
August,  1879,  a  pretended  election  was  had  in  Clinton  and 
Washington  townships,  there  having  been  a  like  petition 
from  the  latter  township  ;  that  the  officers  of  election  of  the 
two  townships  met  on  the  28th  of  August,  at  the  court- 
house, as  a  pretended  canvassing  board,  and  canvassed  the 
vote  of  Clinton  township,  and  certified  the  result  to  the 
auditor — 67  for  and  66  against  the  appropriation  ;  their  cer- 
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tificate  is  set  out;  that  on  June  10th,  1880,  the  connnis- 
Bioners,  in  regular  session,  ordered  a  levy  of  one  per  cent, 
on  the  taxables  of  Clinton  township  ;  the  order  is  set  out; 
that  the  tax  has  gone  on  the  duplicate,  and  the  treasurer  is 
:about  to  enforce  collection  ;  that  the  taxables  of  the  town- 
ship on  the  duplicate  of  1878  amounted  to  $5L0,000,  and 
for  1880  to  $492,000  only. 

The  complaint  then  assigns  twelve  objections  to  the  valid- 
ity of  the  tax,  mostly  matters  of  law.  One  of  them,  how- 
-ever.  the  eighth,  states  as  fact  that  ten  persons  who  voted 
for  the  appropriation  were  not  residents  or  legal  voters  of 
the  township,  so  that  upon  the  legitimate  vote  there  was  a 
majority  of  nine  against  the  measure. 

The  first  objection  assigned  is  that  the  board  had  no  right 
or  authority  to  consider  the  petition  nor  to  order  the  elec- 
tion or  levy  the  tax. 

The  fouith  objection  is,  that  the  board,  prior  to  ordering 
the  election,  were  not  satisfied  that  the  petition  had  been 
signed  by  twenty-five  freeholders,  and  that  the  petition  was 
not  in  fact  so  signed. 

In  appellants*  brief  these  two  objections  are  treated  as 
niising  the  same  point,  and  are  considered  together. 

The  order  of  the  county  board  recites  as  follows:  **And 
proof  being  made  that  twenty-five  of  the  petitioners  are  free- 
holders of  Clinton  township." 

It  is  said  that  this  means  nothini?  more  than  that  some  ev- 
idence  to  that  point  was  introduced,  but  that  it  does  not 
show  that  the  board  ««was  satisfied  with  the  proof."  It  is 
^ilso  said  that  the  recital  does  not  show  that  the ''Clinton 
township"  referred  to  in  the  recital,  was  in  Decatur  county. 
Wl.en  a  tribunal  having  jurisdiction  to  decide  as  to  the  ex- 
istence  of  a  fact  finds  that  it  is  proved^  there  would  seem 
little  room  for  doubt  as  to  its  being  satisfied  that  the  fact 
existed.  When  the  commissioners  of  Decatur  county,  in 
<;onsidering  a  petition  purporting  to.be  signed  by  freehold- 
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ers  '*of  Clinton  township,  in  said  county,"  find  that  the  peti- 
tioners were  freeholders  of  * 'Clinton  township,"  thei-e  is- 
little  room  to  doubt  that  they  referred  to  Clinton  township 
m  their  own  county. 

But  it  is  said  that  the  recital  referred  to  was  an  interpola- 
tion, made  sut)sequently  to  the  making  of  the  other  portion* 
of  the  entry. 

The  complaint  copies  the  order  of  the  commissioners,  and 
this  recital  appears  as  a  pail  of  it.  It  was  placed  there  pi-e- 
sumablv  bv  the  auditor,  with  the  sanction  of  the  board — at 
least  nothing  to  the  contrary  is  alleged.  The  only  complaint 
made  is,  that  it  was  written  after  the  other  portion  of  the- 
entry,  and  after  the  day  upon  which  the  order  was  made. 
It  is  not  even  charged  that  it  was  placed  there  fraudulently,, 
or  by  an  unauthorized  person. 

The  mere  fact,  that  the  words  were  interpolated  after  the 
other  part  of  the  entry  had  been  completed,  in  no  manner 
affects  the  validity  of  the  entry,  or  of  the  interpolated  part. 
See  Larr  v.  The  State j  ex  rel.^  45  Ind.  364 ;  Anderson  v. 
Mitchell,  58  Ind.  592  ;  Blair  v.  Laiming^Gl  Ind.  49i> ;  Jones^ 
V.  Cai-nahan,  63  Ind.  229  ;  Ke7it  v.  Fidlenlove,  38  Ind.  522. 

No  statute  has  been  called  to  our  attention  or  come  under 
our  observation,  which  requires  that  the  proceedings  of  the 
board  be  signed  by  the  members  of  the  board,  though  it  is- 
doubtless  the  common  usage,  and  the  better  practice,  that  the 
proceedings  be  so  signed  and  authenticated.  The  auditor 
of  the  county  is  required  to  **attend  the  meetings  of  such 
commissioners,  and  keep  a  record  of  their  proceedings," 
and  '*The  commissioners  of  each  county  shall  use  a  common 
seal ;  and  copies  of  their  proceedings,  when  signed  and  sejiled 
by  the  said  auditor,  shall  be  suflScient  evidence  thereof,  on 
the  trial  of  anv  cause  in  anv  of  the  courts  of  this  State.'* 
1 R.  S.  1876,  p.  351,  sees.  7  and  10.  But,  conceding  the  pnipri- 
ety  and  necessity  of  the  signatures  of  the  commissioners,  we 
are  clear  that  unsigned  orders  of  the  board  are  not  void,  and 
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when  properly  signed,  within  any  reasonable  time,  become 
valid  from  the  time  when  made.    See  authorities  cited  supra. 

The  next  objection  is,  **Because  the  petition  presented  to 
the  board  of  commissioners  of  said  county  does  not  ask  that 
Clinton  township  make  the  appropriation  of  $11,000,  but 
that  the  commissioners  make  the  same." 

The  petitioners  represent  themselves  as  freeholders  of 
<31inton  township.  The  petition  represents  that  the  road 
runs  through  that  township,  and  asks  that  the  * 'board  make 
an  appropriation  of  eleven  thousand  dollars  for  the  purpose 
of  aiding  in  the  construction  of  said  road,  by  taking  stock 
in  said  company,  for  said  Clinton  township." 

The  next  objection  is  founded  on  the  fact  that  the  petition 
^id  not  ask.  for  the  annexing  of  any  conditions  to  the  appro- 
priation. 

This  court  had  decided,  in  Tfie  Indiana^  etc.y  R.  W.  Go. 
V.  TJie  City  of  Attica,  56  Ind.  476,  that  it  was  not  compe- 
tent for  a  city  to  annex  conditions  to  a  donation  as  a  con- 
sideration for  making  it.  This  was  at  the  May  term,  1877. 
At  the  next  session  of  the  Legislature,  the  act  of  March  8th, 
1879,  Acts  1879,  p.  46,  was  passed,  the  purpose  ^)f  which 
was  to  permit  townships  to  aid  railroad  companies,  either  by 
taking  stock  or  donating  money,  by  annexing  such  conditions 
*«as  to  freight,  rates,  location  of  machine-shops,  depots,  and 
such  other  terms  and  conditions  as  may  be  specified  in  such 
petition,"  etc.  The  obvious  purpose  of  this  act  simply  was 
to  enable  the  petitioners  and  voters  to  annex  conditions  to 
the  appropriation,  if  they  saw  fit  to  do  so,  and  not  to  compel 
them  to  do  so  if  they  did  not  desire  any  conditions. 

The  fifth  objection  is,  that  the  election  *«was  held  within 
less  than  thirty  days  after  the  making  and  signing  of  the 
order  directing  the  same. 
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This  proceeds  on  the  assumption,  already  discussed,  that 
the  order  for  holding  an  election  is  without  efficacy  and  void, 
until  entered  and  signed  by  the  commissioners.    If  the  stat- 
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utc  provided  that  the  day  to  be  named  for  the  election  should 
be  not  less  tlian  thirty  nor  more  than  sixty  days  from  the 
making  and  signing  of  the  order,  the  case  would  pi-obably 
fall  within  the  principle  ruled  in  Kent  v.  FuUenlove^  38  Ind. 
522.  But  that  is  not  the  provision.  The  statute  directs  that 
ihe  board  shall  * 'order  the  polls  *  *  to  be  opened,  on  a  day 
to  be  named  in  the  order,  which  shall  not  be  less  than  thirty 
nor  more  than  sixty  days  thereafter,"  etc.  Acts  1869,  p.  93. 

The  sixth  objection  is  not  essentially  different  from  the 
fifth,  and  need  not  be  further  considered. 

The  seventh  and  eighth  objections  are  based  upon  the 
allegation  that,  of  the  sixty-seven  votes  cast  and  counted  in 
favor  of  the  appropriation,  ten  were  cast  by  persons  who 
were  not  legal  voters,  and  that,  of  the  votes  legally  cast^ 
there  was,  in  fact,  a  majority  against  the  appropriation. 

It  is  said  by  counsel,  that  the  demurrer  admits  this  alle- 
gation to  be  true.  But  this  takes  for  granted  the  question 
in  dispute.  If  the  allegation  is  one  that  the  plaintiiBFs  can 
be  heard  to  make,  and  if  it  is  well  pleaded,  then  the  de- 
murrer admits  it  to  be  true.     Otherwise  it  does  not. 

In  this  matter  the  county  commissioners  were  performing 
a  dtjlegated  govenimental  duty ;  for  the  maintenance  of 
highways  is  one  of  the  duties  of  government,  and  a  railroad 
is  recognized  as  a  modern  species  of  highway. 

There  is  obvious  necessity  that  the  will  of  the  people  iit 
the  matter  of  aiding  the  construction  of  a  railroad,  as  ex- 
pressed at  the  polls,  should  in  some  way  be  authoritatively 
jiscertained  once  for  all.  If  left  open  to  every  taxpayer,  in  a 
h  cit  brought  at  his  own  pleasure,  to  go  behind  the  returns  of 
the  officers  of  election  and  the  determination  of  the  countv 
board,  a  measure  supposed  to  be  of  public  importance  can 
not  be  securely  accomplished.  At  the  suit  of  one  citizen  to 
enjoin  the  tax  and  "remove  a  cloud  from  his  title,"  a  jury 
might  find  one  way,  while  another  jury  in  another  suit  might 
find  the  other  way.     As  was  said  in  IShideler  v.  Clinton. 
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Township^  23  Ind.  479,  "In  such  a  case,  public  safety  re- 
quired that  the  determination  shall  be  conclusive." 

For  the  purpose  of  definitely  and  finally  ascertaining  the 
result,  the  Legislature  has  provided  that  the  machineiy  of  a 
general  election  shall  be  employed.  Sees.  4  to  11  of  the 
railroad  act,  1  R.  S.  1876,  p.  73().  In  this  case  there  was 
not  only  an  official  return  of  the  vote  by  the  sworn  officers 
of  election,  b;it  the  county  board  made  a  finding  that  the 
majority  of  the  voters  at  the  election  were  in  favor  of  the 
appropriation. 

Against  these  views  the  counsel  for  the  appellant  say :  *'It 
has,  however,  never  been  the  duty  of  any  court  or  tribunal 
to  pass  upon  the  legality  of  these  votes.  When  the  ten 
illegal  voters  offered  to  vote^all  the  board  of  judges  could 
do  was  to  require  the  oath  and  affidavit  required  by  sec.  21, 
1 R.  S.  1876,  p.  439,  and  then,  by  sec.  22,  they  must  receive  the 
vote.  They  acted  in  a  ministerial  and  not  in  a  judicial  capacity. 
When  the  board  of  canvassers  met  and  organized,  all  they 
could  do  was,  as  commanded  by  statute,  sec.  10,  1  R.  S. 
187G,  p.  738,  to  'carefully  compare  and  examine  the  papers, 
and  shall  prepare  and  sign  a  statement  of  the  whole  number 
of  votes  cast,  and  the  number  for  such  appropriation  to 
the  railroad  company  and  the  number  against  it.'  No 
power  to  hear  evidence  or  purge  the  polls  i^  given  them* 
The  statute  further  provides  (sec.  11)  that  this  statement 
shnll  be  filed  with  the  auditor,  and  recorded,  and  bv  sec. 
12,  that,  'If  a  majority  of  the  votes  cast  shall  be  in  favor 
of  such  railroad  appropriation,  the  board  of  county  com- 
missioners, at  their  ensuing  regular  June  session,  shall 
grant  the  prayer  of  said  petition.'  There  is  no  provision 
made  for  any  trial,  any  adversary  proceedings  or  the  hearing 
of  anv  evidence,  other  than  the  statement  filed  bv  the  board 
of  canvassers  with  the  auditor." 

If  convinced  of  the  truth  of  these  views,  and  that  the 
appellants  have  never  had  any  legal  means  of  contesting  the 
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election,  or  the  return  thereof  made  by  the  canvassei's,  we 
should  feel  compelled  to  sustain  the  appeal  and  to  hold  that 
a  remedy  could  be  had  by  injunction.  But  we  entertain  a 
different  view  of  the  law.  The  statute  expressly  gives  to 
any  pei*son  aggrieved  by  any  decision  of  the  board  of  county 
commissioners  a  right  of  appeal  therefrom  to  the  circuit  court. 
This  right  is  not  confined  to  the  formal  parties  to  the  procedure, 
but  any  one,  not  a  party,  may  show  his  interest  by  affidavit 
and  have  the  appeal.  The  law  for  contesting  elections  is  not 
applicable  to  elections  such  as  this  was,  but,  nevertheless, 
there  was  a  practicable  way  open  for  making  an  efficient 
contest.  The  law  is  not,  that,  if  a  majority  of  votes  returned 
be  in  favor  of  the  appropriation,  the  board  shall  grant  the 
prayer  of  the  petition,  but,  if«a  majority  of  the  votes  cast 
shall  be  in  favor  of  such  railroad  appropriation,  the  county 
commissioners,  at  their  regular  ensuing  June  session,  shall 
grant  the  petition.  This  means  the  legal  votes  cast,  and 
the  board  has  the  right  to  go  behind  the  canvass  of  the  vote 
and  inquire  into  the  truth  of  the  return  made  ;  and  any  indi- 
vidual interested  may  appear  before  them  and  contest  the 
result  of  the  election,  and,  if  aggi'ieved  at  the  decision  of  the 
board,  take  his  appeal  to  the  circuit  court.  See  Muncey  v. 
Joeat^  posty  p.  409  ;  McKeever  v.  BalU  71  Ind.  398  ;  Hovk 
v.  Bartholdy  73  Ind.  21 ;  Brocaw  v.  Tlie  Boards  etc.y  73 
Ind.  543,  and  cases  cited. 

The  ninth  objection  is  to  the  eflfect  that  the  one  per  cent, 
levied  for  the  year  1880  amounted  to  less  than  one-half  of 
the  amount  of  the  donation.  The  remedy  for  this  wrong, 
if  it  was  a  wrong,  was  also  by  an  appeal  from  the  order 
whereby  the  levy  was  made. 

The  next  objection  rests  on  the  fact  that  a  similai*  election 
was  held  in  another  township  where  there  were  two  pre- 
cincts, and  the  judges  of  all  three  precincts  united  in  can- 
vassing and   certifying  the  vote  of  each  precinct.     The 


MAY  TERM,  1881. 


409 


Mimce}'  V,  Joest,  Treasurer,  et  aL 


question   thus   presented  has  been  already  decided  by  this 
couil.     Mustard  v.  Iloppe^Sy  (59  Ind.  324. 

The  next  objection  to  the  levy  is  the  alleged  fact  that  the 
board  never  expressly  granted  the  prayer  of  the  petition  for 
the  appropriation.  The  board  did,  after  making  «ome  reci- 
tals, say  :  "Wherefore  it  is  hereby  ordered  that  a  special  tax 
of  one  per  cent,  upon  the  real  and  personal  property  of  said 
township  be,  and  the  same  is  hereby,  levied  for  tlie  year  1880, 
for  the  purpose  of  raising  one-half  of  the  amount  specified 
in  said  petition."  And  we  think  this  was  a  sufficient  granting 
of  the  petition. 

The  last  objection  is,  that  $10,000  or  over  of  the  taxable 
property  of  the  township  was  omitted  from  this  assessment. 

It  is  not  shown  why  or  how  or  by  whose  fault  this  property 
was  not  taxed,  and  the  argument  seems  to  be  that,  if  through 
any  cause  any  taxable  property  is  overlooked,  the  tax  upon 
all  other  property  that  has  been  assessed  should  be  enjoined. 
"We  do  not  understand  the  law  to  be  so.  The  assessment  act 
jDrovides  for  the  taxation  of  all  such  omitted  property.  Such 
an  omission  bears  no  analogy  to  the  case  of  a  tumi)ike  jyvo- 
fessing  to  assess  all  lands  within  a  mile  and  a  half  of  the 
line,  but  omitting  portions  of  the  land  within  that  limit. 

The  judgment  is  affirmed,  Avith  costs. 
Petition  for  a  rehearing  overruled. 
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MUNCEY  V.  JOEST,  TREASURER,  ET  AL. 

Ditches  and  Drains.— iVo^icc.—TTnder  section  2  of  the  act  of  March  9th, 
1875.  p.  97.  notice  of  the  pendency  of  a  petition  to  establish  a  ditch 
must  be  published  for  fonr  consecutive  weeks,  and  notice  published 
ior  one  day  ie^s  than  that  time  is  irregular  and  voidable. 
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Same. — Finding  of  Cmnmissioners. — Collateral  Attack. — Whether  there  was 
or  was  not  siifHeieut  uotice,  is  a  juiisdictloual  qtiestion  to  be  detenDined 
by  the  coiniuissiouers,  and  their  finding  can  not  be  collatenilly  attacked, 
unless  tlie  record  afllrmattvely  shows  that  no  notice  whatever  was  given. 

Same. — Injunction.^ Estoppel. —Owe  who  stands  by  and  sees  tlie  coaslnic- 
tion  of  a  ditch  without  objecting,  is  estopped  from  afterwaixl  suing  out 
an  injunction  on  the  ground  that  proper  uotice  of  the  letting  of  the 
contract  was  not  given. 

Same.— i?7'cacA  of  Contract. — The  mere  fact  that  a  contract  has  not  beea 
performed  according  to  its  terms  is  not  ground  for  an  injunction. 

Same. — Lond  of  Contractor. — Surett/.-^An.  engineer  of  i\  ditcli  may  be- 
come surety  on  the  bond  of  tlie  contractor,  as  such  surety  does  not 
thereby  become  interested  in  the  contract  within  the  meaning  of  sec- 
tion 12  of  the  act|  supra. 

From  the  Posey  Circuit  Couit. 

M.  W.  Pearsey  E.  M.  Speiicei*  and  W.  Loudon^  for 
appellant. 

A.  P.  Ilovey  and  G.  V.  MenzieSy  for  appellees. 

Elliott,  J. — ^The  appellant  was  the  plaintiff  below,  and 
by  his  complaint  sought  an  injunction  restraining  the  col- 
lection of  a  ditcliiug  assessment  levied  upon  land  of  which 
he  was  the  owner.  A  demurrer  was  sustained  to  the  com- 
plaint, and  final  judgment  entered  against  appellant,  from 
which  he  prosecutes  this  appeal. 

The  complaint  states  as  causes,  upon  which  appellant 
grounds  his  right  to  an  injunction,  these  fom*: 

1st.  That  publication  of  notice  of  the  pondeiicv  of  the 
petition  for  the  ditch  was  not  made  for  four  weeks,  as  re- 
quired by  statute. 

2d.  That  appellant  had  no  notice  of  the  letting  of  the  con- 
ti-act  for  the  consti'uction  of  the  ditch  :  that  the  only  notice 
of  the  letting  of  the  contract  was  by  posting  up  one  notice 
at  the  couit-house,  and  that  the  contract  was  let  at  a  price 
fifty  per  cent,  greater  than  the  fair  and  reiisonable  value  of 
such  woi'k. 

3d.  That  the  contractor  to  whom  the  work  was  awarded 
did  not  construct  the  ditch  as  laid  out  and  established. 
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4th.  That  the  engineer  of  the  ditch  was  accepted  as  sure- 
ty upon  the  bond  of  the  contractor. 

Of  these  alleged  causes  in  their  order : 

First.  It  affirmativelj'  appears  from  the  complaint  that 
the  notice  was  published  for  twenty-seven  daj's,  one  ciiiy 
less  than  the  time  required  by  the  statute.  The  act  of  1875 
requires  that  notice  of  the  pendency  of  the  petition  shall  be 
published  for  four  consecutive  weeks,  and  appellant  is  cor- 
rect in  his  contention  that  the  notice  is  defective,  althout^h 
lacking  only  one  day  of  the  prescribed  time.  It  is  undoubt- 
edly true  that,  where  the  statute  commands  that  notice  shall 
be  given  for  a  definite  time,  a  notice  published  for  a  shorter 
period  is  defective,  although  it  fall  very  little  short  of  the 
time  designated.  The  difficulty  in  the  case  in  hand  is  not 
in  determining  whether  the  notice  was  such  as  the  statute 
requires,  that  is  plain  enough,  but  the  difficulty  is  in  deter- 
mining whether  the  defect  in  the  notice  rendered  the  whole 
proceedings  void.  If  they  w^ere  void  they  are  vulnerable  upon, 
a  collateral  attack  ;  if  not  void,  but  merely  irregular  or  erro- 
neous, then  they  can  not  be  overthrown  by  such  an  attack. 

The  difficult  question  is:  Did  the  defect  in  the  notice 
render  the  proceedings  void?  The  board  of  commissioners 
had  jurisdiction  of  the  subject-matter,  and  there  Avas  some 
notice,  but  not  such  a  notice  as  the  statute  requires.  It  is 
impoilant  to  keep  in  mind  the  fact  that  there  was  some  no- 
tice, although  a  defective  one.  It  will  not  do  to  assume 
that  there  was  no  notice  at  all,  for  the  revei-se  is  true.  It 
is  also  true  that  the  commissioners  had  authority  to  deter- 
mine whether  they  had  acquired  jurisdiction  ;  this  we  think 
would  be  so  independently  of  any  express  statutoiy  provision, 
but  there  is  here  an  express  provision  requiring  the  commis- 
sioners to  determine  all  preliminary  questions.  Section  4 
of  the  act  provides  that  "Said  board  of  commissionei's,  at 
the  time  set  for  the  hearing  of  said  petition,  shall,  if  they 
find  the  provisions  of  the  second  section  of  this  act  to  have. 
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"been  complied  with,  proceed  to  hear  said  petition."  The 
2d  section  contains,  among  others,  provision  as  to  what 
notice  shall  bo  given,  and  the  board  must,  therefore,  in  all 
-cases,  determine  whether  the  requirement  of  the  statute, 
concerning  notice,  had  been  comjDlied  with  before  entering 
upon  the  hearing  of  the  petition.  All  questions  respecting 
the  sufficiency  of  the  notice  are  thus  expressly  submitted  to 
the  judgment  and  decision  of  the  board.  Whether  there  was 
or  was  not  notice,  was,  of  course,  a  jurisdictional  question, 
and  this  question  having  been  considered  and  determined 
by  the  commissioners'  court,  that  decision  can  not  be  sub- 
jected to  review  and  overthrow  by  a  collateral  attack,  such 
as  the  present.  27^e  Boards  etc.,  v.  HaU^  70  Ind.  469 ;  Bro- 
caw  V.  Tlie  Boards  etc.j  73  Ind.  543. 

The  complaint  affirmatively  shows  that  notice  was  pub- 
lished, but  not  for  the  full  time  required  by  statute.  There 
was,  therefore,  a  jurisdictional  question  presented  for  deci- 
sion, and  upon  it  a  decision  was  made.  Thei'e  is  a  clear 
distinction  between  cases  in  which  there  is  no  notice  whatever, 
-and  those  in  Avhich  there  is  merely  a  defective  or  irregular 
notice.  The  general  rule  upon  this  subject,  deducible  from 
the  authorities,  may  be  thus  stated :  If  there  is  no  notice 
whatever,  and  this  affirmatively  appears  upon  the  f at'e  of  the 
proceedings,  the  judgment  will  be  void,  and  may  he  over- 
thrown by  a  collateral  attack.  If  a  court,  having  jurisdic- 
tion of  the  subject-matter,  and  required  to  determine  all 
jurisdictional  questions,  either  expressly  or  impliedly,  ad- 
judges that  notice  was  given,  its  decision  will  i'ei>el  a  col- 
lateral attack,  unless  the  record  of  the  court  affinnativelv 
shows  that  no  notice  was  given  ;  and  this  is  so  although  the 
record  shows  a  defective  and  irregular  notice.  Isaacs  y, 
Pnce,  2  Dillon  C.  C.  347  ;  Harrington  v.  Woffoi^d,  46  Mias. 
31 ;  Ballinger  v.  TarbelU  16  Iowa,  491 ;  Cooper  v.  Sunder- 
land,  3  Iowa,  114  ;  Thompson  v.  Tolmie^  2  Pet.  157.  We  are 
now  speaking  of  adversary  proceedings,  and  not  of  ex  parte 
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proceedings,  such  as  were  those  in  the  cases  cited  by  the  ajH 
pellant,  of  English  v.  Smochy  34  Ind.  115,  and  Green  v. 
Beeson^  31  Ind.  7.  In  the  case  under  examination,  adversary 
proceedings  are  oontemplated,  and  a  right  of  appeal  is  given 
to  any  peraon  aggrieved  by  the  proceedings  of  the  com- 
missioners.    Houk  V.  Bartholdy  73  Ind.  21. 

Second,  The  second  cause  upon  which  appellant  base^ 
his  right  to  an  injunction  would  be  a  sufficient  one  if  urged 
by  a  person  who  had  not  estopped  himself  by  his  silence. 
If  the  appellant  had  made  the  proper  resistance  to  the  pros- 
ecution of  the  work,  and  made  it  without  delay,  he  would 
have  been  entitled  to  relief.  The  statute  does  require  that 
public  notice  shall  be  given  of  the  time  appointed  for  receiv* 
ing  bids  for  the  construction  of  ditches.  The  evident  inten- 
tion of  the  statute  is,  that  notice  shall  be  given  in  such  a 
manner  as  that  competitive  bids  may  be  invited  and  received. 
The  provision  is  necessary  for  the  protection  of  those  who 
are  compelled  to  bear  the  burden  of  the  expense  entailed 
upon  them  by  the  construction  of  the  ditch.  As  the  statute 
is  silent  as  to  the  manner  in  which  notice  shall  be  given,  it 
must  be  held  that  reasonable  notice  is  required.  We  think 
that  posting  up  one  notice  at  the  court-house  was  not  suffi- 
cient, but  that  notices  should  have  been  posted  in  the  vicin- 
ity of  the  ditch.  The  provision  of  the  statute  as  to  the 
posting  of  other  notices  indicates  very  clearly  that  the  • 
Legislature  intended  that  a  reasonable  number  of  notices 
should  be  posted  in  the  neighborhood  through  which  the 
ditch  runs.  As  the  appellant  made  no  objection  until  after 
the  work  had  been  fully  completed,  he  is  not  now  in  a 
situation  to  complain  of  the  insufficiency  of  the  notice  of  the 
letting  of  the  contract.  Having  received  the  full  benefit  of 
the  work  done  by  the  contractor,  he  can  not  now  escape 
payment  upon  the  ground  that  proper  notice  of  the  letting 
of  the  contract  was  not  given. 

It  is  a  well  settled  rule  of  equity,  that  if  a  party  is  guilty 
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of  laches  or  unreasonable  delay  in  the  enforcement  of  his 
rights,  he  thereby  forfeits  his  claim  to  equitable  relief.  The 
rule  is  more  especially  applicable  to  cases  where  a  party, 
being  cognizant  of  his  rights,  does  not  take  those  steps  to 
arrest  them,  which  are  open  to  him,  but  lies  by  and  suffers 
other  parties  to  incur  expenses  and  enter  into  engagements 
und  contracts  of  a  burdensome  character.  This  doctrine 
has  been  adopted  and  enforced  by  this  court.  The  Ciiy  of 
Evansville  v.  Pfisterer^  34  Ind.  36  ;  The  City  of  LafaytUt 
V.  Fowler,  34  Ind.  140  ;  Hellenkamp  v.  TTie  City  of  Lafay- 
ette, 30  Ind.  192.  It  has  also  been  declared  by  many  other 
courts.   Kellogg  v.  Ely,  15  Ohio  St.  ()4  y  Jackson  v.  Detroit, 

10  Mich.  248  ;  City  of  New  Haven  v.  Fair  Haven,  etc.,  B. 
li.  Co.,  38  Conn.  422;  S.  C,  9  Am.  R.  399;  Wiggin  y. 
Mayor,  etc.,  9  Paige  Ch.  16  ;  JDows  v.  The  City  of  Chicago, 

11  Wal.  118 ;  iiochdah  Co.  v.  King,  16  Beav.  630. 
Third.    The  third  cause  relied  upon  by  the  appellant  is 

not  one  entitling  him  to  an  injunction.  As  a  general  rule, 
the  question,  whether  work  has  or  has  not  been  done  in  ac- 
cordance with  a  contract,  is  not  a  proper  question  for  trial 
in  injunction  proceedings  in  any  case,  and  it  certainly  is  not 
in  this.  By  section  12  of  the  ditching  law,  the  duty  of  de- 
termining whether  the  ditch  has  been  constructed  accoixliug 
to  contract  is  expressly  devolved  upon  the  board  of  com- 
missioners. It  is  well  settled  that,  where  a  matter  is  sub- 
mitted to  an  inferior  tribunal  for  decision,  courts  can  not,  in 
actions  for  injunction,  usurp  the  functions  of  such  tribunal, 
nor  can  the  judgment  of  such  tribunal  be  collaterally  im- 
peached upon  the  sole  ground  that  there  was  a  failure  in  the 
performance  of  a  contract. 

Fourth.  The  remaining  cause  for  injunction,  appellant 
•claims*,  is  supported  by  the  provision  of  the  ditching  law 
which  reads  as  follows :  *'No  i)crson,  having  an  official  duty 
to  perform  about  said  ditch,  shall  be  interested  directly  or 
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indirectly  in  any  contract  for  the  construction  of  such  proposed 
ditch  or  work.  And  any  contract,  in  which  any  of  said  offi- 
cers shall  be  interested,  shall  lie  deemed  fraudulent  and  void." 

This  provision  refers  to  the  contract  for  the  performance 
of  the  work  of  constructing  the  diteh,  and  not  to  col^atei-al 
contracts,  such  as  the  bond  in  which  the  engineer  bocatne 
surety.  The  bond  was  merely  a  security  for  the  perfonuance 
of  the  contract,  and  was  not  a  contract  for  the  work.  The 
only  interest  which  the  surety  on  the  bond  can  have  is,  that 
the  work  shall  be  done  in  strict  accordance  with  the  terms  of 
the  conti'act,  for  if  it  is  so  done  no  liability  accrues  against 
him ;  whereas,  if  it  is  not  properly  done,  he  may  be  liable. 
The  surety  on  the  bond  given  to  secure  the  faithful  per- 
formance of  the  contract  is  not  interested  in  the  contract 
within  the  meaning  of  the  statute. 

Judgment  affirmed,  with  costs. 


•  •» 
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Prosecuting  Attorney.— i^'cea  on  Forfeited  liecognieances.StatuU  Con- 
strued.—Feea  and  5!oZarfc».— Upon  an  application  to  the  circuit  judge, 
under  section  36,  acts  1870,  p.  142,  for  a  construction  of  section  23}  of 
the  act  in  relation  to  fees  and  salaries,  1  R.  S.  1876,  p.  475.  on  appeal, 

Held^  that  a  prosecuting  attorney  is  not  entitled  to  the  percentage  therein 
provided,  on  money  paid  to  him  on  a  forfeited  recognizance  before  final 
judgment  thereon.  Such  percentage  is  allowed  only  on  money  collected 
on  final  judgment,  in  actions  prosecuted  by  him  on  such  recognizances. 

From  the  St.  Joseph  Circuit  Court. 
G.  Fordy  for  appellant. 

WoRDEN,  J. — ^The  following  petition  was  filed  in  the  court 
below: 
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** State  of  Indiana,  >         St.  Joseph  Circuit  Court, 
St.  Joseph  County.    >  October  Term,  1880. 

"Application  of  George  Ford,  Prosecuting  Attorney,  for 
construction  of  statute. 

♦'Said  prosecuting  attorney,  by  virtue  of  acts  1879,  Special 
Session,  page  142,  section  36,  now  brings  before  the  court,  for 
construction,  section  23  J^  of  the  act  of  1875, 1  R.  S.  1876,  p. 
475,  which  provides  that  the  prosecuting  attorney's  fees 
shall  be  as  follows :  *  Docket  fee  upon  forfeited  i-ecognizance 
ten  dollars.  And  when  he  prosecutes  to  final  judgmeat 
against  the  defendant,  ten  ( 10)  per  cent,  on  money  collected.* 

♦♦Said  prosecuting  attorney  says  that  at  the  March  term, 
1880,  of  said  court,  a  judgment  of  forfeiture  was  rendered 
against  one  Jesse  W.  Jennings  as  principal,  and  "William 
Miller  and  Robert  Harris  as  his  sureties,  on  a  certain  recogni- 
zance, for  the  sum  of  two  thousand  and  five  hundred  dol^ 
lars,  before  that  time  entered  into  by  said  parties,  con(^- 
tioned  for  the  appearance  of  said  Jesse  W.  Jennings  on  the 
first  day  of  the  March  term,  1880,  of  said  court,  to  answer 
a  charge  of  arson  there  pending  against  him  by  indictment, 
and  to  abide  the  judgment  of  said  court ;  that  afterwards,  to 
wit,  on  the  17th  day  of  April,  1880,  said  Jennings,  by  his 
agent,  Jesse  W.  Jennings,  Jr.,  paid  to  said  prosecuting  attor- 
ney, on  said  recognizance,  the  sum  of  one  thousand  dollars; 
that  afterwards,  to  wit,  on  the  19th  day  of  April,  1880,  a 
complaint  on  said  recognizance  was  filed  in  said  court  against 
said  Jenniiigs  and  his  sureties  therein,  and  that,  at  the  May 
term,  1880,  of  said  court,  to  wit,  on  June  1st,  1880,  judg- 
ment was  rendered  against  them  for  fifteen  hundred  dollars, 
the  residue  thereof  remaining  unpaid,  and  which  still  re- 
mains unpaid. 

♦ '  Said  prosecuting  attorney  now  desires  the  court  to  con- 
strue said  statute,  and  to  decide  whether  he  is  entitled  to 
retain,  of  the  one  thousand  dollars  collected  on  said  recogni- 
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zance  the   sum  of  one   hundred  dollai's,  or  ten  per  eent» 
thereof,  as  a  fee  for  making  such  collection.'* 

The  court,  upon  consideration  of  the  question  presented  by 
the  petition,  decided  that  the  prosecuting  attorney  was  not  en- 
titled to  a  fee  of  ten  per  cent,  on  any  sum  that  might  be  paid 
to  him  on  any  forfeited  recognizance  before  judgment  thereon^ 

The  prosecuting  attorney  excepted  to  the  decision  of  the 
court,  and,  by  assignment  of  error,  has  presented  the  ques- 
tion involved  for  decision  here. 

The  petition  seems  to  have  been  authorized  by  the  section 
of  the  statute  referred  to  in  it,  which  provides  that  "Any 
officer  being  in  doubt  of  the  proper  charge  to  be  made  for 
any  service  rendered,  shall  in  no  case  charge  any  constructive 
fee  ;  but  he  shall  bring  the  question  before  the  circuit  judge 
of  his  county,  in  writing,  and  said  judge  shall  decide  the 
same,  which  decision  shall  be  entered  of  record,  as  other  or- 
ders of  court  are  entered.  A  note  thereof,  showing  the  page 
of  the  order  book,  shall  be  entered  in  the  list  of  fees  kept  in 
the  office  of  such  officer,  which  order  shall  authorize  such 
charge  to  be  made  as  found  by  the  court.  For  such  submis- 
sion, proceedings  and  orders  the  officer  shall  make  no  charge^ 
and  shall  have  no  fees  therefor." 

The  provision  of  the  statute  sought  to  be  construed,  1  R. 
S.  1876,  p.  475,  sec.  23j^,  is  as  follows: 

'*The  circuit  and  criminal  circuit  prosecuting  attorney's 
fees  shall  bo  as  follows,  to  wit :  •  *  ♦  Docket  fee  upon 
forfeited  recoirnizance     -     --------     $10.00 

*'And  w^hen  he  prosecutes  to  final,  judgment  against  the 
defendant  ten  (10)  per  cent,  on  money  collected." 

We  are  of  opinion  that  the  last  clause  above  quoted 
nieans,  and  should  be  construed  as  if  it  had  read  as  follows : 
**And  when  he  prosecutes  to  final  judgment  against  the 
defendant  ten  per  cent,  on  money  collected  on  such  final 
judgment." 

Vol.  74.-27 
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Tt  follows  that  the  prosecuting  attorney  was  not  entitled 
to  the  })ercentage  on  the  thousand  dollars  collected  by  him, 
befoi*c  final  judgment  on  the  forfeited  recognizance,  and 
that  the  decision  of  the  court  below  was  right. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


»^< 


No.  7672. 
TaYLOK  r.  LOHMAN. 

PRACTICK. — Evidence, — Supreme  Court. — ^AVhere  there  is  no  conflicting 
testimony  shown  by  the  record,  on  appeal,  the  Supreme  Court  will 
weigh  the  evidence  and  give  it  such  effect  as  in  its  judgment  should 
have  been  given  by  the  trial  court. 

Promissory  Note. — Principal  and  Surety. — Belense. — Payment. — BeioiPu 
— Fraud. — In  an  action  upon  a  pix)niissory  note,  against  the  principals 
and  the  suret>',  the  evidence  showed  that  in  the  presence  of  one  of  the 
makers  of  the  note  nnd  of  the  payee,  the  surety  gave  notice  that  he 
would  not  remain  longer  as  surety  thereon ;  that  the  maker  then  said  to 
tlio  payee,  '*If  you  will  let  our  firm  have  the  money  on  our  own  note  we 
will  take  it,  other>\-ise  we  will  pay  you  off.''  To  which  the  payee  re- 
l^lled :  "I  don't  want  the  money.  I  will  take  Taylor's"  (the  surety) 
^^name  off  the  note.  I  will  bring  down  the  note  and  fix  the  matter  up, 
and  either  get  new  notes  or  take  the  money.  *^  But  no  new  note  w^is  exe- 
cuted, and  for  several  years  thereafter  the  makers  paid  interest  on  the 
note,  of  which  facts  the  surety  was  ignorant,  and  after  their  insolvenqr 
this  suit  was  instituted. 

Seld^  that  the  transaction  amounted  to  a  payment  of  the  note  and  are^ 
loan  of  the  money  to  the  makers,  and  that  the  surety  wnas  thereby  dis- 
charged from  any  liabilit}'  thereon. 

lleld^  also,  that  keeping  a  surety  so  long  in  ignorance  tliat  the  note  had  not 
been  paid,  or  exchanged  for  the  note  of  the  principals,  had  all  ttie  effect 
of  a  fraudulent  concealment  of  the  facts,  whether  so  intended  or  not. 

From  the  Jefferson  Circuit  Court. 

C.  E.  Walker  and  W.  S.  Jiobei'ts,  for  appellaut. 
C.  A.  Korbly^  for  appoUee. 
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Newcomb,  C. — ^Lohman  sued  John  Pattie,  John  A.  Pattie 
and  Thomas  R.  Smith,  formerly  paii;nei*s  as  Pattie,  Smith  & 
Co.,  and  the  appellant,  upon  a  promissory  note,  on  which 
Pattie,  Smith  &  Co.  were  the  principals  and  the  appellant 
was  surety.  The  makers  were  defaulted.  Taylor  answered, 
and  the  issues  raised  by  his  pleadings  were  submitted  to  the 
court  for  trial,  which  found  for  the  plaintiff.  Taylor  moved 
for  a  new  trial,  and  for  cause  alleged  that  the  finding  was 
contrary  to  law ;  that  it  was  contrary  to  the  evidence,  and 
that  it  was  not  supported  by  the  evidence.  The  motion  was 
overruled,  and  judgment  entered  on  the  finding.  The  ques- 
tion before  us  is,  did  the  court  err  in  overruling  the  mo- 
tion for  a  new  trial  ?  The  case  comes  here  on  the  evidence 
solely.  This  is  brief,  and  as  it  discloses  the  nature  of  the  de- 
fence pleaded,  and  is  necessary  to  an  understanding  of  the 
question  involved,  we  state  it.  The  defendant  first  intro- 
duced the  note  in  suit,  which  was  dated  February  11th,  1870, 
payable  twelve  mouths  after  date,  with  ten  per  cent,  interest. 
Credits  of  the  interest  accrued  up  to  July  30th,  1876,  and 
payments  of  $100  March  22d,  1873,  and  $200  May  17th, 
1877,  were  endorsed  upon  the  note.  The  remaining  evidence 
is  thus  given  in  the  bill  of  exceptions :  ««John  Taylor,  de- 
fendant, on  his  own  behalf,  testified  as  follows,  to  wit:  Was 
first  shoAvn  the  note  sued  on,  and  says  it  is  his  signature ; 
that  he  signed  it  as  security  for  Pattie,  Smith  &  Co. ;  that 
the  note  was  executed  by  Pattie,  Smith  &  Co.  some  weeks 
before  he  signed  it ;  that  there  were  two  notes  signed  by  him. 
Mr.  Lohman  had  the  note  sued  on  in  his  possession  at  th<* 
time  I  signed  it.  The  two  notes  amounted  to  eight  hundred 
dollars,  and  were  both  signed  at  the  same  time.  From  four 
to  six  months  after  the  notes  were  due,  I  asked  Mr.  Loh- 
man, in  the  city,  if  the  notes  had  been  paid.  He  said,  *No.' 
I  thcM  told  him  to  go  and  see  Mr.  Pattie  and  have  them  set- 
tled up.  A  week  later  I  came  down  to* town  and  called  at 
Pattie's  office,  but  did  not  see  Lohman  at  that  time.     Two 
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weeks  later  I  saw  Mr.  Lohman  go  into  Pattie's  office,  and  I 
thought  it  would  be  a  good  time  to  get  them  both  together, 
and  1  followed  him  into  Pattie's  office  and  told  him  I  wanted 
my  name  off  the  notes.     Lohman  and  Pattie  were  both  in 
there  together.    I  told  Lohman  I  was  settling  up  my  affaire, 
and  that  I  wanted  my  name  off  the  notes ;  that  I  was  n(jt 
willing  to  stand  any  longer.     Then  Pattie  said  to  Lohniiui: 
'If  Taylor  wants  his  name  off  the  notes,  and  you  won't  t:ikc 
the  note  of  the  firm  without  any  individual  security,  then 
bringdown  the  notes  and  I  will^my  them  off.'  Mr.  Lohman 
then  agreed  to  bring  down  the  notes  :Hid  take  a  new  iiole» 
and  I  was  to  be  released.     He  said  he  hadn't  got  Ihem  with 
him  that  day,  they  were  up  on  the  hill  at  his  house,  and  he 
agreed  to  bring  them  down  and  get  Pattie's  new  notes,  uimI 
I  was  to  be  released.     I  never  heard  from  Lohman,  nor 
Pattie,  Smith  &  Co.  again  until  after  Pattie  failed.    I  kiie\r 
nothing  about  the  fact  that -Lohman  had  not  fulfilled  his 
agreement.      I  supposed  all  the  time  that  the  notes  were 
paid  or  a  new  one  given. 

* 'Cross-examined. — *I  never  gave  any  written  notice  to 
Lohman  to  sue.'  " 

John  Pattie  testified  :  *'I  heard  Taylor's  testimony  about 
the  conversation.  Mr.  Taylor  wanted  his  name  off  the 
notes.  I  told  Lohman  I  would  not  give  any  other  security. 
If  he  would  let  us,  Pattie,  Smith  &  Co.,  have  the  money  on 
our  own  note,  wo  would  keep  it ;  otherwise,would  pay  him  off. 
He  said  he  did  not  want  the  money  ;  he  would  take  Taylov'j^ 
name  off  the  notes.  He  did  not  have  the  notes  with  him. 
He  said  he  would  bring  down  the  notes  and  fix  the  matter 
uj) — get  new  notes  or  take  the  money.  We  had  the  money 
in  bank  to  pay  the  notes." 

'*It  was  admitted  by  plaintiff  that  Pattie,  Smith  &  Co. 
have  become  insolvent,  and  are  insolvent.  One  of  the  note* 
was  paid  by  Pattrc,  Smith  &  Co." 

And  this  was  all  the  evidence. 
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Uncontradicted,  as  it  was.  did  it  disclose  a  defence  to  the 
note  as  to  the  surety?  We  think  it  did.  The  agreement  of 
Lohman  to  reloan  the  money  to  Pattic,  Smith  &  Co.  on  their 
own  note,  or  to  take  the  money  due  and  surrender  the  note 
on  which  Taylor  was  surety,  was  calculated,  in  the  language 
of  the  authorities,  to  lull  him  into  security,  and  prevent  him 
from  obtaining  his  indemnity.  2  Parsons  Notes  and  Bills, 
502  ;  Roberts  v.  Miles,  12  Mich.  297  ;  ffanis  v.  Brooks,  21 
Pick.  195 ;  Whiiakcr  v.  Kirhy,  54  Ga.  277  ;  Tlioniburgh  v. 
Madren,  33  Iowa,  380;  Carpenter  y.  King,  9  Met.  511; 
Brandt  Suretyship,  etc.,  sec.  211 ;  and  see  Musgrave  v.  Glas- 
gow, 3  Ind.  31. 

This  action  was  commenced  December  26th,  1878,  more 
than  seven  yeara  after  the  arrangement  by  which  Taylor  was 
to  have  been  released  from  his  liability  on  the  note.  The  rec- 
ord does  not  show  when  Pattie,  Smith  &  Co.  became  insol- 
vent, but  it  was  probably  but  a  short  time  before  suit,  as  they 
paid  $200  of  the  principal  of  the  note  May  17th,  1877,  and 
on  July  16th,  187*8,  paid  all  the  interest  due  to  that  date. 
During  all  this  time  no  notice  was  given  to  the  surety  that  the 
arrangement  made  between  himself,  Lohman  and  Pattie, 
Smith  &  Co.  had  not  been  consummated.  From  the  anxiety 
manifested  at  that  time  by  Taylor,  to  be  discharged  from  his 
liability  on  the  note,. the  conclusion  is  irresistible  that  he 
•would  have  given  statutory  notice  to  the  holder  to  seasonably 
«uc  thereon  (2  R.  S.  1876,  pp.  276-7),  or  have  taken  other 
measures  to  protect  himself.  To  keep  the  surety  so  lon«:  in 
ig!iorance  that  the  note  had  neither  been  paid,  nor  exchan<rod 
for  the  note  of  Pattie,  Smith  &  Co.,  had  all  the  effect  of  a 
fraudulent  concealment  of  facts,  whether  so  intended  or  not. 

Had  there  been  no  element  in  the  case,  other  than  mere 
delay  on  the  part  of  the  appellee  to  enforce  payment  of  the 
note,  the  surety  would  not  be  discharged  from  liability ; 
Ijut,  by  the  agreement  testified  to  by  the  witness  Pattie.  if 
the  appellee  did  not  elect  to  receive  payment  from  Pattie, 
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Smith  &  Co.,  the  loan  was  to  be  continued  on  their  indi- 
vidual credit.  According  to  the  testimony  of  this  witness,. 
Lohman  stated  that  he  did  not  want  the  money ;  and  that  he 
did  not,  but  preferred  that  it  should  be  on  interest,  is  fur- 
ther evident  from  his  failure,  for  so  many  years,  to  collect 
the  principal,  and  his  usual  promptitude  in  collecting  the 
interest.  On  the  facts  proved,  we  think  the  acts  of  the  ap- 
pellee show  a  reloaning  of  the  money  to  Pattie,  Smith  &  Co. 

There  being  no  conflicting  testimony,  this  court  will  weigh 
the  evidence,  and  give  it  such  effect  as,  in  its  judgment,  should 
have  been  given  by  the  court  which  tried  the  cause.  JatMe- 
son  V.  Miller^  54  Ind.  332  ;  Roe  v.  Cro7ikktt€y  55  Ind.  183. 

For  error  of  the  court  below,  in  overruling  appellant'^ 
motion  for  a  new  trial,  the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  fon^oing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
in  all  things  reversed,  at  the  costs  of  the  appellee,  with  in- 
structions to  the  Jefferson  Circuit  Court  to  grant  the  appel- 
lant a  new  trial. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C. — ^The  petition  claims  that  the  evidence  did 
not  sustain  the  answer.  The  first  paragraph  of  the  answer 
sets  forth  the  facts  speciall)',  alleging  that  thereby  the  de- 
fendant **wfis  discharored  from  all  liabilitv  on  the  note." 
Among  the  facts  stated  was  the  following:  **That  the  plain- 
tiff then  and  there  did  reloan  said  monev  to  Pattie,  Smith  & 
i  *^  •  and  kept  it  on  loan  to  them  alone  from  1872  to  1878." 

Ihe  second  paragraph  alleged  payment  of  the  note  by  Pat^ 
tie,  Smith  &  Co.  before  suit  brought.  The  third  paragraph 
pleaded  a  discharge  of  the  defendant  by  the  plaintiff,  for  a 
good  and  valuable  consideration. 

The  evidence  is  fully  stated  in  the  opinion  of  the  court 
heretofore  niven. 

We  think  that  the  evidence  did  sustain  the  answer.    When 
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one  of  the  principal  debtors  and  the  surety  and  the  creditor 
met  together,  and  the  surety  gave  notice  that  he  would  not 
stand  any  longer  on  the  note,  etc.,  the  principal  debtor  then 
had  the  money  to  pay  the  notes,  and  proposed  to  the  cred- 
itor to  pay  them,  or  give  a  new  note  of  the  principal  alone. 
He  said  :  "If  you  will  let  our  firm  have  the  money  on  our 
own  note,  we  will  take  it,  otherwise  we  will  pay  you  oflF." 
The  creditor  replied :  *'I  don't  want  the  money.  I  will  take 
Taylor's  name  off  the  notes.  I  will  bring  down  the  notes 
and  fix  the  matter  up,  and  either  get  new  notes  or  take  the 
money."  If  the  notes  had  been  there,  and  had  been  can- 
celled, or  Tavlor's  name  *'taken  off,"  and  a  new  note  ffiven 
of  the  firm  alone,  the  surety  would  have  been  discharged. 
That  would  have  been  equivalent  to  an  actual  payment  of 
the  money,  and  a  reloan  of  it  to  the  firm  alone ;  and,  whether 
the  notes  were  formally  cancelled  or  not,  and  even  if  they 
had  remained  in  the  i)ossession  of  the  creditor,  the  payment 
of  the  money  and  a  reloan  of  it  to  the  firm,  on  their  note 
alone,  would  have  discharged  the  surety ;  and  in  such  a  case 
it  would  make  no  difference  whether  the  money  was  actually 
banded  over  to  the  creditor  and  then  reloaned  to  the  prin- 
cipal debtors,  or  whether  it  was  pennitted  to  remain  in  their 
hands  as  a  new  loan  to  them,  in  execution  of  an  agreement 
to  that  effect ;  the  merely  formal  act  of  handing  over  th^ 
money  and  then  returning  it  would  not  be  indispensable  to 
make  such  a  transaction  a  payment  and  a  reloan. 

The  evidence  in  the  case  shows  that  the  special  transac- 
tions between  the  parties  took  place  in  1871,  and  that  the 
principal  debtors  paid  iiiterest  on  the  money  for  several  years 
afterward,  and  actually  paid  the  money  mentioned  in  one  of 
the  notes ;  the  last  payment  of  interest  on  the  note  in  suit 
was  in  July,  1878,  and  this  suit  was  brought  in  December, 
1878  :  the  principal  debtors  having  become  insolvent,  and 
the  note  in  suit  having  been  pennitted  to  remain  in  the  jkis- 
session  of  the  creditor,  he  brings  suit  upon  it,  claiming  that 
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the  transactions  proved  amounted  to  nothing,  and  that  his 
agreement  in  the  premises  amounted  to  nothing,  because  it 
was  without  considemtion.  The  evidence  shows  that  his 
agreement  was  executed,  the  only  inference  that  can  be 
made  from  the  facts  proved,  consistent  with  honesty  and  fair 
dealing  upon  the  part  of  the  creditor  toward  the  surety,  is 
that  the  transaction  amounted  to  a  payment  of  the  original 
notes  and  a  reloan  of  the  money  to  the  principal  debtoi-s. 
The  original  notes  having  been  paid  the  surety  was  discharged, 
whether  the  notes  were  left  in  the  creditor's  possession  or 
not,  and  whether  a  new  note  of  the  firm  was  taken  or  not. 
It  is  not  necessary  to  refer  agtiin  to  the  authorities  cited  in  the 
former  opinion.   We  think  the  facts  did  sustain  the  answer. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — Petition  overruled. 


♦•» 
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Willson  v.  Binford,  Administrator. 

Decedents'  Estates.— /S«fte  by  Administrators.— Appeal.— PmctUx.—Sih 
premt  Cortrt.—  Cases  Distinguished,— -  Appeals  to  the  Supreme  CJourt  in 
Bults  by  executors  and  administrators^  authorized  by  sections  4  and  21 
of  llie  civil  code,  are  regulated  by,  and  must  conform  to,  the  require- 
ments of  the  code  on  the  subject  of  appeals,  and  ai-e  not  governed  by  sec- 
tions 189  and  190  of  the  act  providing  for  the  settlement  of  decedents* 
estates.  Seward  v.  Clark^Q7  Ind.  289,  and  Bell  v.  Mousset^,  71  ind.  S47, 
distinguished. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul,  J.  E.  Humplmes,  S.  C.  Willson,  L.  B.  WiVr 
son,  J,  E.  McDonald  and  J,  M.  Butle7\  for  appellant. 

A.  D.  Thonias,  C.  L,   Thomas,  P.   S.  Kennedy  and 
W.  T.  Brushy  for  appellee. 
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HowK,  C.  J. — In  this  case  the  appellee  filed  a  wintten 
motion  in  this  court,  in  substance  as  follows :  *'The  appellee 
moves  the  court  to  dismiss  this  case,  for  the  reason  that  the 
appeal  was  not  tnken  in  time." 

The  record  shows  that  this  was  a  suit  by  the  appellee 
against  the  appellant  as  the  assignor  of  certain  promissory 
notes,  not  governed  by  the  law  merchant,  and  such  proceed- 
ings were  therein  had  as  that,  on  the  28th  day  of  February, 
1880,  a  judgment  was  rendered  by  the  court  below  in  favor 
of  the  appellee  and  against  the  appellant,  for  the  amount 
found  due  on  the  notes  and  the  costs  of  suit.  From  this 
judgment  the  appellant,  the  defendant  below,  appealed  by 
filing  an  appeal  bond  to  the  apprcwal  of  the  court,  within  the 
time  given  therefor,  and  i)erfected  his  appeal  according  to 
law  by  filing  a  transcript  of  the  record  in  the  clerk's  office 
of  this  court,  on  the  8th  day  of  June,  1880,  or  in  less  than 
four  months  after  the  judgment  was  rendered. 

It  is  claimed  by  the  appellee's  counsel,  in  argument,  that 
the  case  at  bar  is  one  of  the  cases  in  whicrh  an  appeal  to 
this  court  could  only  be  taken  in  conformity  with  the  pro- 
visions of  sections  189  and  190  of  the  act  providing  for  the 
settlement  of  decedents'  estates,  etc.,  approved  June  17th, 
1852.  In  support  of  their  position  the  learned  counsel  cite 
Seward  v.  Clai-k,  67  Ind.  289,  and  Bell  v.  Mousset,  71  Ind. 
347.  But  these  cases  are  not  in  point,  and  do  not  sustain  the 
ai^i^ellee's  position.  The  cases  cited  merely  decide  that  in 
all  suits  or  proceedings,  under  and  pursuant  to  the  provi- 
sions of  the  act  for  the  settlement  of  decedents'  estates,  and 
not  authorized  by  any  other  statute,  appeals  to  this  court 
must  be  taken  in  conformity  with  the  requirements  of  said 
factions  189  and  190,  and  not  otherwise.  That  far  forth 
the  cases  referred  to,  we  think,  were  clearly  right,  and  we 
approve  and  adhere  to  them. 

But  such  suits  as  the  one  now  under  consideration  were 
expressly  authorized  by  sections  4  and  21  of  the  civil  code, 
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and  are  not  prosecuted  under  or  governed  by  the  pi-ovisions 
of  the  act  for  the  settlement  of  decedents'  estates.  In  such 
suits  appeals  to  this  court  are  regulated  by,  and  must  con- 
form to,  the  requirements  of  the  civil  code  on  the  subject  of 
appeals.     liiisk  v.  Oray^  ante^  p.  231. 

In  the  case  before  us,  the  appeal  was  taken  and  perfected, 
as  we  have  seen,  within  one  year  from  the  rendition  of  the 
judgment,  as  required  by  section  561  of  the  civil  code  of 
1852,  as  amended  by  section  2  of  the  act  of  March  14th, 
1877.  Acts  1877,  Spec.  Sess.,  p.  59.  The  appeal,  there* 
fore,  was  * 'taken  in  time." 

Appellee's  motion  to  dismiss  this  appeal,  therefore,  ia 
overruled,  at  his  costs. 


•  •» 
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Swift  et  al.  v.  Ratliff. 

'Pl.^kdivio.'— Complaint.  —  Promissory  NoU.—Payee^s  Indorsement. — In-^ 
dorsers.-  Consideration.— Where  a  complaint  against  the  makei^s  and 
indoi'sei's  of  a  promissory  note  contains  an  averment  that  the  indorse- 
ment of  the  latter  was  made  "on  said  day  and  at  the  same  time  of  the 
making  and  delivery  of  said  note,"  it  is  manifest  that,  even  if  the  pay- 
ee's indorsement  appear  first,  and  he  is  bound  as  the  flret  indorser,  the 
names  ol  the  other  indorsers  were  on  the  paper  when  received  by  the 
plaintiff,  and  that  the  instrument  imported  a  consideration  against  them 
all,  and  no  special  averment  of  a  consideration  was  necessary: 

Practice.— Instntctions  not  Signed  by  Judge.— BUI  of  Exceptions.— Order 
of  Court. — Where  there  is  no  bill  of  exceptions,  nor  order  of  the  court, 
whereby  instructions  to  the  jury  are  made  a  part  of  the  record,  and 
they  are  not  signed  by  the  judp:e,  they  are  not  properly  in  the  record. 

Same.— -ffri'dejicc. — Promissory  Note. — Discharge  of  Surety  by  New  Writing. 
— Burden  of  Proof.— Production  of  Writing. — Proof  of  Contenls.^One 
who  sets  up  a  defence,  whereby  he  claims  a  release  from  one  writing' 
by  reason  of  the  execution  of  another,  does  not  shift  the  burden  of 
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proof  on  the  subject  until  he  shall  have  produced  the  new  writing  on. 
which  he  relies,  or,  having  shown  a  good  excuse  for  not  producing  it, 
shall  have  proved  its  contents. 

SA3IE. — lielease  of  Surety.— Extension  of  Time. — Where  one  seeks  release 
from  a  promissory  note  for  the  reason  that  the  plaintiff  took  a  note  pay- 
able in  bank  m  payment  of  interest  thereon,  in  advance*  and  thereby  cre- 
ated an  implied  agreement  to  extend  the  time  of  its  payment,  tiie  inter- 
est note  is  the  best  evidence  of  its  own  contents,  and  where,  being  pres- 
ent and  sufficiently  identified  and  its  execution  proved,  it  was  not  of- 
fered in  evidence,  the  Supreme  Court  can  not  say  that  parol  evidence 
of  its  terms  was  improperly  excluded,  or  that  a  verdict  against  the  de- 
fendant ought  to  have  been  different. 

Samk.— Judicial  Discretion.— -JiecaUing  WUneas.—ll  is  a  matter  of  judicial, 
discretion,  whether  a  witness  once  discharged  from  the  witness  stand 
may  be  recalled  by  the  party  who  fii*st  called  him. 

^AM^.—RepetUion  of  Testimony. ^To  exclude  a  mere  repetition  of  testi- 
mony is  not  an  available  error. 

From  the  Wayne  Superior  Court. 

W.  D.  Foulkey  J.  L.  JRupe  and  L.  D.  StubbSy  for  appel- 
lants. 

"HT.  A.  PeeUe  and  D.  W.  Comstocky  for  appellee. 

Woods,  J. — Complaint  by  the  appellee  against  the  makei*s 
and  endorsers  of  a  promissory  note,  charging,  in  substance, 
that  on  the  8th  day  of  November,  1876,  the  defendant,  The 
Robinson  Machine  Works,  made  its  promissory  note  to 
Jonas  W.  Yeo,  for  the  sum  of  $7,717.60;  that  after  the 
execution  of  the  note,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  Jonas  W.  Yeo,  in  writing,  on  the  back  of  said 
note,  endorsed  the  same  to  the  plaintiff ;  and  on  the  same 
day,  and  at  the  same  time  of  the  making  and  deliveiy  of 
said  note,  the  defendants,  *'Heniy  E.  Robinson,  Francis  W. 
Robinson,  Robert  H.  Shoemaker  and  Richard  H.  Swift,  each 
using  the  initial  letter  of  his  christian  name,  in  writing,  on 
the  back  of  said  note,  endorsed  the  same  to  said  plaintiff. "^ 
That  said  note  is  due  and  unpaid,  etc. 

A  copy  of  the  note  and  endorsement  was  filed  with  the? 
complaint,  of  the  tenor  following,  viz. : 
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*«$7,717.50.  Richmond,  Ind.,  Nov.  8th,  1876. 

**Six  months  after  date  we  pioniise  to  piiy  to  the  order 
^f  Jonas  W.  Yeo,  seven  thousand  seven  hundred  and  seven- 
teen fVo  dollars,  at  the  First  National  Bank  of  Richmond, 
Ind.  Value  received,  without  any  relief  from  valuation  or 
appraisement  laws,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum  from  maturity,  and  five  per  cent,  attorney's  fees 
if  suit  be  instituted  on  this  note.  The  drawers  and  endor- 
sers severally  waive  presentment  for  payment,  protest  and 
notice  of  protest,  and  non-payment  of  this  note. 

[Signed]  **Robinson  Machine  Wosiks, 

''By  IL  E.  Roldnsonr 

Endorsed :  "Jonas  W.  Yeo,  H.  E.  Robinson,  F.  W.  Rob- 
inson, R.  H.  Shoemaker,  R.  H.  Swift." 

The  defendants  tiled  affirmative  answers,  to  which  the 
plaintiff  replied  in  denial.  Trial  by  jury,  verdict  and  judg- 
ment for  the  plaintiff.  The  appeal  is  prosecuted  in  the  nnmes 
of  said  Swift,  and  his  assignee  in  bankruptcy,  Barzilla  W. 
Clark.  The  other  defendants  have  formally  declined  to  join 
in  the  appeal. 

It  is  assigned  for  error,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  Swift, 
^nd  that  the  court  erred  in  overruling  his  motion  for  a  new 
trial. 

The  objection  made  to  the  complaint  is,  that  it  shows  that 
the  payee  of  the  note,  Yeo,  first  endorsed  it  to  the  plaintiff, 
and  that  thereafter  Swift  and  the  others  endorsed  it ;  where- 
fore it  is  claimed  that  the  latter  endorsement  was  without 
consideration,  and  ineffective  in  the  hands  of  the  appellee. 
We  do  not  think  this  a  right  inteipretation  of  the  averments 
of  the  complaint.  The  allegation  of  the  endorsement  by 
Yeo  comes  first  in  order,  but  is  to  the  effect  simply,  that  it 
was  made  on  the  day  the  note  bears  date  ;  but,  of  the  endorse- 
ment by  the  other  parties,  the  averment  is,  that  it  was  m»ide 
^*on  said  day,  and  at  the  same  time  of  the  making  and  de- 
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livery  of  said  note."  If,  therefore,  it  be  considered,  as 
is  claimed,  that  said  Yeo  was  more  than  a  nominal  payee, 
and  that  he  was  bound  as  the  first  endorser,  still  it  is  man- 
ifest that  the  names  of  the  other  endorsee  were  on  the 
paper  when  received  by  the  plaintiff.  That  being  so,  the 
instrument  imported  a  consideration  against  them  all,  and 
no  special  averment  of  consideration  was  necessary. 

Among  the  causes  assigned  for  a  new  trial  are  alleged 
en'oi's  in  the  instructions  of  the  court  to  the  jury.  There  i& 
no  bill  of  exceptions,  nor  order  of  the  court,  whereby  the 
instructions  are  made  a  part  of  the  record.  There  is,  in 
the  transcript,  a  series  of  instructions,  which,  according  to 
the  recital  of  the  clerk,  were  given  by  the  court,  and,  per- 
haps, in  writing,  though  it  is  not  so  stated.  They  are  not 
signed  by  the  judge,  and  consequently  are  not  properly  in- 
the  record.  Zehnerv.  Aultmaiij  ante,  -p.  24  ;  McDaniel  v. 
Maitingly,  72  Ind.  349. 

Counsel  have  brought  to  our  attention  but  one  other  cause 
for  which  a  new  trial  was  claimed,  and  that  is  the  refusal  of 
the  court  to  permit  the  witness  Henry  E.  Robinson  to  an- 
swer certain  questions  propounded  on  behalf  of  the  appel- 
lant Swift.  The  questions  proposed,  and  the  statement  of 
what  was  expected  to  be  elicited  thereby  from  the  witness, 
as  set  forth  both  in  the  motion  for  a  new  trial  and  in  the  bill 
of  exceptions,  are  as  follows  : 

'*lst.  State  the  conversation  that  occurred  in  the  after- 
noon with  Joseph  Eatliff  and  you  in  regard  to  the  interest 
note,  when  Cornelius  Ratliff  and  Joseph  were  at  the  office  of 
the  Robinson  Machine  Works. 

*'2d.  What,  if  anything,  was  said  by  Joseph  C.  Ratliff 
about  the  note  in  suit  at  the  conversation  held  with  him  in 
the  office  of  the  Robinson  Machine  Works  on  the  afternoon 
of  May  20th,  1877? 

•*3d.   State  whether  or  not  any  note  in  connection  with 
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this  matter  was  delivered  by  you  to  Joseph  C.  Ratliff  on  that 
afternoon,  and,  if  so,  produce  the  note  if  you  can.'* 

"And  said  defendant  Swift,  at  the  time  of  propounding 
said  que^stions,  announced  to  the  court  that  he  proposed  and 
offered  to  prove  by  said  witness,  that  a  note  payable  in  bank 
was  executed  by  said  Robinson  Machine  Works  to  Comelins 
Ratliff  for  six  months'  interest  on  the  note  in  suit,  and  the 
time  for  its  payment  extended  for  six  months  as  alleged  in 
the  answer  of  said  Swift  to  the  plaintiff's  complaint,  and 
that  the  note  was  then  delivered  to  Joseph  C.  Ratliff,  who 
took  it  away  with  him ;  and  the  plaintiff,  at  the  time  each  of 
said  questions  was  asked  of  said  witness,  objected  to  the 
«ame,  and  the  court  sustained  the  objection  and  excluded  the 
evidence,  but  said  that  the  witness  would  be  permitted  to 
testify  in  answer  to  the  questions  if  the  witness  would  state 
that  it  was  in  the  presence  and  hearing  of  Cornelius  Ratliff, 
the  witness  having  already  stated  that  Cornelius  Ratliff  was 
not  present." 

These  questions  and  the  proposed  answers  are  claimed  to 
have  been  pertinent  and  admissible  under  two  paragraphs  of 
Swift's  answer,  wherein  he  claimed  to  have  signed  said  note 
only  as  indorser  or  surety,  and  that  on  the  19th  day  of  May, 
lff77,  in  consideration  of  a  note  «<for  $385.87  for  six  months 
interest  in  advance,  up  to  November  8th,  1877,  on  the  note 
sued  on,  with  interest  at  ten  per  cent,  per  annum  after  ma^ 
turity,  and  payable  at  the  First  National  Bank  of  Richmond, 
Ind.,"  made  by  said  Robinson  Machine  Works  to  the  plain- 
tiff, the  plaintiff  had  agreed  to  extend  and  had  extended  the 
tkne  of  payment  of  the  note  in  suit,  until  November  8th, 
1877,  without  said  Swift's  consent. 

The  bill  of  exceptions  shows  that  these  questions  were 
asked  after  all  the  other  evidence  in  the  case  had  been  ad- 
duced, there  having  been  none  except  that  offered  in  de- 
fence, and  the  appellants  claim  that  such  proof  had  already 
been  made  of  the  agency  and  authority  of  Joseph  C.  Ratliff 
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to  act  and  speak  for  his  father,  Cornelius,  in  the  premises, 
4is  to  make  the  proposed  evidence  admissible,  though  said 
Cornelius  was  not  present  at  the  time  and  place  refeiTed  to. 
In  order  to  afford  a  proper  understanding  of  the  question 
presented,  and  to  show  the  grounds  of  our  decision,  it  is 
necessary  to  set  forth  at  some  length  parts  of  the  testimony 
actually  delivered  by  said  witness,  Kobinson.  Being  sworn 
and  shown  the  note  sued  on,  he  said  :  **This  note  was  due 
May  8th.  About  the  19th  of  May  last  I  first  had  a  conversa- 
tion with  Cornelius  Hatliff  with  reference  to  the  extension  of 
this  note,  at  the  office  of  Robinson  Machine  Works  ;  *  ♦  * 
I  asked  Mr.  Ratliff  to  renew  the  note,  omitting  the  indorse- 
ment of  R.  H.  Swift;  *  *  •  Joseph  Ratliff  was  with 
him.  It  was  on  the  following  day  Joseph  Ratliff  explained 
that  they  had  come  down  with  reference  to  this  note ;  *  * 
that  his  father  was  uneasy  about  it.  *  *  *  A  suggestion 
was  made,  I  don't  know  who  by,  to  continue  the  old  note  by 
payment  of  interest.  *  *  Mr.  Yeo  replied  that  it  would 
be  as  well  to  release  Mr.  Swift  at  once,  as  the  payment  of 
interest  in  advance  would  not  only  release  him  but  the  other 
indorsers.  *  *  *  In  the  afternoon  of  the  same  day,  I  think, 
[Joseph  Ratliff  came  to  my  desk  at  Robinson  Machine 
Works  and  said :  *We  have  concluded  to  take  a  separate  note 
for  the  interest  for  six  months.']"  This  statement  in  brack- 
ets objected  to,  and  objection  sustained.  Cross  examina- 
tion :  *'The  interest  note  was  not  sent  to  the  bank  ;  it  was 
given  to  Joseph  Ratliff.  This  note  was  signed  by  Robinson 
Machine  Works,  and  indorsed  by  all  who  indorsed  the  orig- 
inal note  except  Swift.  I  have  the  interest  note  ;  the  prin- 
cipal note  was  sent  to  the  First  National  Bank."  Wit- 
ness, being  recalled  and  shown  the  note,  said:  **In  the 
afternoon  Joseph  Ratliff  came  to  my  office  and  said :  *We 
have  concluded  to  take  a  separate  note  for  the  interest,  if 
that  is  satisfactory  to  you.*  I  executed  this  note.  ♦  *  ♦ 
At  the  time  of  the  conversation,  when  Cornelius  was  presei^ty 
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in  the  forenoon,  *  *  the  interest  note  had  not  been  writ- 
ten yet ;  *  *  *  I  did  not  see  Cornelius  there  in  the  after- 
noon. In  conversation  in  the  forenoon  there  was  nothinsf 
said  about  interest  note,  and  none  drawn  up.  *  *  •  The 
interest  note  was  brought  back  bj'  Joseph  RatliiTou  the  30th 
of  May.  In  the  morning  conversation  they  were  both  pres- 
ent. *  *  Joseph  Ratliff  did  not  say  that  they  would  go 
up  town  and  take  advice  and  come  back  and  let  us  know 
about  the  interest  note.  He  did  not  come  back  in  the  after- 
noon and  say  that  the  interest  note  was  not  satisfactorj^ ;  he 
did  not  say  in  the  afternoon,  'we  decline  to  take  the  note.' 
I  did  give  Joseph  Ratliff  the  interest  note  in  the  afternoon, 
Joseph  did  not  say  that  he  would  prefer  Swift's  name  on  it. 
I  think  he  gave  a  receipt  for  the  note.  I  don't  i-emeraber 
whether  the  receipt  was  returned  to  him  or  not.  I  do  know 
there  was  a  receipt  given.  The  note  was  not  returned  on 
the  same  day." 

A  comparison  of  the  testimony  given  by  this  witness  with 
that  proposed  to  be  drawn  from  him,  in  response  to  the 
questions  which  were  forbidden  to  be  answered,  shows  that 
he  had  already  stated  all  which  it  was  competent  for  him  to 
say,  of  what  it  was  proposed  that  he  should  say,  in  response 
to  those  questions.  Of  all  which  it  was  proposed  to  show, 
there  remains  unanswered  nothing  but  what  was  a  part  of 
the  terms  of  the  note,  as  that  it  was  payable  at  bank  and 
the  like ;  and  these  should  have  been  shown  by  putting  the 
note  itself  in  evidence.  The  note  was  present,  was  suflS- 
ciently  identified,  prima  facie  proof  of  its  execution  made, 
and  it  was  the  best  evidence  of  its  own  contents.  But  no 
offer  was  made  to  read  it  in  evidence,  and,  without  it,  it  is 
not  clear  that  upon  any  state  of  proof  the  verdict  ought  to 
have  been  different.  The  theory  of  the  answer  is,  that  the 
plaintifE  took  a  bank  note  in  pajrment  of  interest  in  advance 
on  the  note  in  suit,  and  that  such  payment  created  an  im- 
plied agreement  to  extend  the  time  of  payment  on  the  prin* 
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cipa^  note  for  the  time  for  which  the  interest  was  paid  ;  but, 
until  the  note  given  in  payment  of  the  interest  is  put  in  evi- 
dence, it  can  not  be  known  or  presumed  that  it  did  not  in 
tenns  reserve  the  right  of  the  holder  to  bring  suit  on  the 
principal  note,  or  contain  some  other  provision  which  would 
avoid  any  claim  of  a  discharge  from  liability  of  any  party 
to  the  original  paper.  One  who  sets  up  a  defence  whereby 
he  claims  a  release  from  one  writing,  by  reason  of  the  exe- 
cution of  another,  can  hardly  be  credited  with  having  shifted 
the  burden  of  proof  on  the  subject,  until  he  shall  have  pro- 
duced the  new  writing  on  which  he  relies,  or,  having  shown 
a  good  excuse  for  not  producing  it,  shall  have  proved  its 
contents.  But,  aside  from  this  question,  it  is  clear,  for  the 
reasons  already  given,  that  the  court  committed  no  error  in 
excluding  the  proposed  answers  to  the  questions  under  con- 
sideration. It  is,  in  some  measure,  a  matter  of  judicial  dis- 
cretion whether  a  witness,  after  being  once  discharged  from 
the  stand,  may  be  recalled  at  all  by  the  party  who  first  called 
him,  but  it  can  never  be  an  available  error  to  exclude  a  mera 
repetition  of  testimony  already  delivei'ed. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


»•# 


No.  8035. 

Beed  et  al.  V.  Lewis  et  al. 

XtEASE. — Mode  of  Occupation. — Special  Uae.—Inpmction. — ^Where  the  mode 
of  occupation  is  fixed  hy  a  lease,  or  whei*e  the  purpose  of  a  lease  is 
expressed  therein,  or  where  the  intention  of  the  paities  to  confine  the 
leased  premises  to  a  special  use,  may  he  fairly  implied  from  the  words 
of  the  lease,  the  tenant  may  he  enjoined  from  converting  the  property 
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to  other  purposes:  but  without  such  express  language,  or  such  reason- 
able implication,  there  is  no  such  i*estriction  upon  the  tenant. 

Same. — Restriction  of  Use.^ Agreement.— A.  written  agreement  between  A. 
and  B.  recited  that  A.  had  leased  to  6.  **the  following  real  estate, 
to  wit,^^  followed  by  a  description  of  five  acres  of  land  by  metes  and 
bounds,  concluding,  *^ containing  a  certain  steam  saw-mill,  dweUtng- 
house, -^  etc.,  with  the  privilege  of  using  all  the  timber  on  the  premiMS, 
but  with  the  restriction  that  all  the  valuable  timber  be  used  only  for 
mill  purposes,  or  in  the  improvement  of  the  premises. 

Held^  that  such  lease  did  not  restrict  the  lessee  to  the  use  of  the  land  for 
the  purposes  of  the  mill  only. 

Same. — Duration  of  Lease  for  Years  must  be  Certain. — Fee  Simple. — Leases 
for  years  must  have  a  certain  beginning  and  a  certain  ending,  and  so 
the  continuance  of  the  term  must  be  certain,  and  leases  of  an  uncertain 
duration  are  not  valid  leases  for  years. 

Query. — Whether  a  lease  to  continue  until  an  uncertain  contingency  does 
not  create  an  estate  in  fee  in  the  lessee,  determinable  upon  the  happen- 
ing of  the  contingency. 

Same.— Contract.— Intention  of  Parties.— The  intention  of  the  parties  to  a 
contract  must  be  gathered  from  the  language  of  the  contract,  and  when 
that  is  plain,  and  there  is  no  mistake  In  it,  it  is  conclusive. 

From  the  Morgan  Circuit  Court. 

W.  8.  Shirley  and  J.  H.  Jorderij  ior  appellants. 
Q.  W.  Orubbs  and  M.  H.  ParhSj  for  appellees. 

BiCKNULL,  C. — ^This  was  a  suit  by  the  appellants,  as 
assignees  of  a  lessor,  against  the  assignees  of  a  lessee  and 
their  sub-tenants. 

The  appellees  demurred  to  the  amended  complaint  for 
want  of  a  sufficient  cause  of  action  ;  the  court  sustained  the 
demurrer,  and  final  judgment  was  I'endered  against  the 
appellants. 

The  amended  complaint  avers  that,  on  the  2d  of  January, 
1863,  William  Reed  and  Peter  Applegate  agreed  in  writing 
that  said  Reed,  in  consideration  of  the  covenants  herein  men- 
tioned, of  said  Applegate,  doth  hereby  defnise,  grant  and 
lease  unto  him,  his  executors,  administratoi's  and  assigns — 
but  there  is  to  be  no  assignment  to  any  other  than  said  Reed, 
if  he  will  pay  the  price  for  the  machinery  offered  by  other 
parties — ^from  the  2d  day  of  February,  1863,  until  the  ma- 
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<;hinery  on  the  herein  described  premises  shall  be  removed, 
the  following  real  estate,  to  wit :  Then  follows  a  description 
by  metes  and  bounds,  with  the  statement  that  the  said  metes 
and  bomids  shall  contain  five  acres,  which  description  con- 
cludes thus:  ''Containing  a  certain  steam  saw-mill,  dwell- 
ing-house," etc. ;  and,  *'in  consideration  of  said  lease,  the 
-said  Applegate  covenants  and  agrees  to  operate  said  mill  as 
A  lumber  mill  during  a  part  or  all  of  the  time  it  shall  remain 
on  said  premises.  The  said  Reed  grants  to  said  Applegate 
the  privilege  to  use  all  the  timber  on  said  premises,  reserv- 
ing all  the  valuable  timber,  to  be  used  only  for  mill  purposes 
or  improvement  of  said  premises ;"  that  at  the  date  of  this 
lease  said  Reed  owned  forty  acres  of  laud,  on  which  were  no 
improvements  except  said  steam  saw-mill  and  said  dwelling- 
house  used  in  connection  therewith ;  that  said  Applegate 
kept  the  saw-mill  in  operation  two  years,  and  then  assigned 
the  lease  to  Lewis  and  Wigall,  two  of  the  appellees ;  that  in 
July,  1872,  said  Reed  conveyed  the  entire  forty  acres  to  the 
appellants,  and  that  the  appellees  Lewis  and  Wigall,  with- 
out consent  of  appellants,  have  laid  off  and  enclosed,  upon 
said  five  acres,  two  lots,  and  have  built  a  house  on  each  of 
said  lots,  which  houses  are  occupied  by  Miller,  Cavanness 
-and  Wyatt,  three  of  the  appellees,  as  sub-tenants  of  said 
Lewis  and  Wigall,  but  not  in  connection  with  said  saw-mill ; 
that  in  1874  said  Lewis  and  Wigall,  without  the  consent  of 
the  appellants,  built  and  enclosed,  upon  said  five  acres,  a 
steam  flour  and  grist  mill,  and  a  hog-pen,  and  have  ever 
since  continued  to  use  the  same  ;  that  thereby  the  appellants 
are  deprived  of  the  use  of  said  five  acres  or  any  part  thereof ; 
that  the  appellees  refuse  to  pay  any  rent  to  the  appellants  ; 
that  said  Lewis  and  Wigall  are  receiving  all  the  rents  for 
said  two  houses,  and  for  said  flour  and  grist  mill,  to  the 
damage  of  the  appellants  five  hundred  dollars ;  that  appel- 
lants, before  suit  brought,  deTuuidcd  of  the  appellees  pos- 
session of  said  premises,  except  said  saw-mill  and  dwelling- 
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house,  and  except  so  much  of  said  five  acres  as  was  used  in  con- 
nection with  the  saw-mill  and  dwelling-house.  The  amended 
complaint  demanded  judgment  for  the  possession  of  said  two 
dwelling-houses,  and  of  said  flour  and  grist  mill,  and  for  five 
hundred  dollars  as  the  rent  thereof,  and  for  possession  of  all 
of  said  five  acres,  except  what  is  necessary  for  said  saw-mill 
and  the  dwelling-house  connected  therewith,  and  that  the  ap- 
pellees be  enjoined  from  using  and  occupjdng  said  five  acres, 
except  in  connection  with  the  use  of  said  saw-mill  and  dwell- 
ing-house, and  that  the  appellants  may  have  all  other  proper 
relief.  The  error  assigned  is,  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  amended  complaint. 

The  complaint,  as  amended,  assumes  that  the  five  acres 
were  leased  for  the  sole  purpose  of  operating  a  saw-milU 
and  that  any  other  use  of  the  demised  premises  is  therefore 
unwarranted.  Where  the  mode  of  occupation  is  fixed  by 
the  lease,  or  where  the  purpose  of  the  lease  is  expressed 
therein,  or  where  the  intention  of  the  parties  to  confine  the 
leased  premises  to  a  special  use,  may  be  fairly  implied  from 
the  words  of  the  lease,  then  the  tenant  may  be  enjoined  from 
converting  the  property  to  other  purposes.  1  Washburn  Real 
Property,  546  ;  /Steward  v.  Winters^  4  Sandf .  Ch.  587  ;  Mad- 
dox  V.  Whitey  4  Md.  72.  But  without  such  express  langua^, 
or  such  reasonable  implication,  there  is  no  such  restriction 
upon  the  tenant. 

The  writing  in  controversy  in  this  case  is  not  a  lease  of  a 
saw-mill  and  five  acres  of  land  to  be  used  only  for  the  pur- 
poses of  the  mill ;  it  is  a  lease  of  five  acres  of  land,  described 
by  metes  and  bounds,  and  the  subsequent  words,  "contain- 
ing a  certain  steam  saw-mill  and  dwelling-house,"  etc.,  da 
not  limit  the  extent  of  the  grant.  There  is  nothing  in  the 
instrument,  from  which  it  can  be  inferred  that  the  parties 
intended  to  confine  the  use  of  the  land  to  the  requirements 
of  the  saw-mill ;  on  the  oontrarv,  the  lessor  aOTeed  that  the 
lessee  and  his  assigns  might  use,  for  any  purpose,  all  the 
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timber  on  the  premises,  reserving  only  the  valuable  timber 
**for  mill  purposes  or  improvement  of  the  premises.'*  The 
fair  construction  of  the  instrument  is,  that  the  saw-mill  is 
to  be  operated  while  the  machineiy  is  there,  and  that  the 
lease  is  to  end  when  the  machinery  is  removed,  and  that  the 
valuable  timber  must  be  used  exclusively  for  mill  purposes 
And  for  improvement  of  the  premises. 

It  is  not  averred  in  the  complaint,  that  the  saw-mill  is  not 
operated,  nor  that  the  machinery  has  been  removed,  nor  that 
the  valuable  timl^er  has  been  misapplied,  nor  that  the  addi- 
tional improvements  on  the  five  acres  hinder  in  any  way  the 
use  of  the  saw-mill  and  its  dwelling-house. 

The  lease  in  controversy  was  uncertain  in  its  duration. 
Leases  for  years  must  have  a  certain  beginning  and  a  certain 
^ending,  and  so  the  continuance  of  the  term  must  be  certain. 
1  Shep.  Touch.  272 ;  Co.  Litt.  45  b. 

FormerlVf  in  case  of  uncertain  leases  made  until  such  a 
thing  be  done,  or  so  long  as  such  a  thing  shall  continue,  if 
livery  of  seizin  were  made  upon  them,  they  might  have  been 
^ood  leases  for  life,  determinable  upon  these  contingencies, 
although  not  good  leases  for  years.  Co.  Litt,  45  b.  n.  2. 
They  were  bad  as  leases,  because  of  the  uncertainty  of  their 
•dunition ;  they  could  not  pass  a  fee  for  want  of  the  word 
•**heirs ;"  they  were  therefore  held  to  create  estates  for  life. 

The  lease  in  controversy  is  to  continue  until  an  uncertain 
-contingency,  to  wit,  the  removal  of  the  machinery ;  but,  as 
the  word  **heirs"  is  not  now  necessary  to  create  a  fee,  and  as 
«vcry  grant  is  construed  most  strongly  against  the  grantor, 
and  conveys  all  he  has  unless  a  lesser  estate  is  expressed,  it 
would  seem  that  here  an  estate  in  fee  was  created,  determin- 
able upon  the  happening  of  the  contingency. 

The  case  resembles  Wickersham  v.  Bills ^  8  Ind.  387.  There 
A.,  B.  and  C.  granted  to  E.  the  right  to  use  and  improve  a 
miH-dam  and  race  on  their  land,  on  condition  that  E.  should 
build  and  run  a  grist  mill,  and  that  if  he,  or  those  holding 
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under  him,  should  fail  to  build  the  mill,  or  fail  to  keep  it  iir 
operation,  then  the  grant  should  cease.  After  building  the 
mill,  E.  died,  and  his  heirs  sued  the  grantors  for  disturbing- 
their  possession  of  the  mill  and  race.  The  defendants  an- 
swered, setting  up  the  foregoing  facts,  and  claiming  that  E., 
the  ancestor  of  the  plaintiifs,  held  under  them  as  tenant  for 
life,  and  that,  he  being  dead,  the  mill  had  reverted  to  them, 
and  they  had  taken  possession  of  it.  To  this  answer  the 
plaintiffs  demurred ;  it  was  held  in  this  court  that  the  de- 
murrer was  rightly  sustained.  The  court  said,  '<We  think  it 
equally  clear  that  his  heirs  should  be  considered  as  holding 
under  him,  within  the  intention  of  the  parties."  In  other 
words,  they  held  that  the  grantee  did  not  take  an  estate  for 
life. 

But,  whatever  may  be  the  estate  created  by  the  instru- 
ment in  controversy,  the  amended  complaint  contained  no 
sufficient  cause  of  action,  the  demurrer  to  it  was  rightly  sus- 
tained, and  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C. — It  is  a  clear  proposition  that  leases  of  an 
uncertain  duration  are  not  valid  leases  for  j'ears.  Upon  such 
a  point  it  is  unnecessary  to  repeat  the  authorities  cited  in 
the  foregoing  opinion.  As  to  the  contract  in  suit,  even  if 
there  were  no  element  of  uncertainty  as  to  its  duration,  even 
if  it  were  to  endure  for  a  fixed  term  of  years  by  its  ex- 
pressed provisions,  a  complaint  thereupon,  with  the  same 
statements  and  claiming  the  same  relief  as  the  complaint  in 
this  case,  could  not  be  sustained. 

The  petition  for  a  rehearing  assumes  that  here  was  a  leasa 
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fw  the  sole  purpose  of  operating  a  saw-mill,  and  that  the 
intention  of  the  parties  was  that  the  land  was  to  be  used 
for  saw-mill  purposes  only,  and  that  any  other  use  of  the 
property  would  violate  the  contract  and  make  the  occupant 
liable  to  pay  the  other  party  a  compensation  for  such  use ; 
but  the  intention  of  the  parties  must  be  gathered  from  the 
language  of  the  contract,  and  where  that  is  plain,  and  there 
is  no  mistake  in  it,  it  is  conclusive.  The  writing  in  this 
case  begins  thus :  '*This  agreement  made  and  entered  into,'* 
etc. ;  then  follow  the  words,  **demise,  grant  and  lease  the 
following  real  estate,"  giving  its  metes  and  bounds;  then 
come  the  words,  **containing  a  certain  steam  saw-mill,  dwell- 
ing-house," etc. ;  then  follow  the  words  which  gi-ant  to  the 
party  of  the  second  part  **the  privilege  to  use  all  the  timber 
on  said  premises,"  with  the  restriction,  however,  that  *'all 
the  valuable  timber  shall  be  used  only  for  mill  purposes,  or 
improvement  of  said  premises."  This  last  language  evi- 
dently contemplates  not  only  a  use  for  mill  purposes,  but 
improvement  of  the  premises  besides  ;  the  * 'premises"  were 
the  land  granted ;  there  is  nothing  in  any  of  the  words  of 
the  grantor  which  indicates  a  lease  of  a  saw-mill  and  five 
acres  of  land,  to  be  used  only  for  the  purposes  of  the  saw- 
mill ;  the  valuable  timber  was  to  be  used  only  for  the  pur- 
poses of  the  saw-mill,  that  was  all.  Now  look  at  the  cov- 
enants of  the  occupant ;  he  agrees  "to  operate  the  saw-mill 
during  a  part  or  all  of  the  time  it  shall  remain  on  said  prem- 
ises," and  that  he  will  not  assign  to  any  other  than  the 
gi-antor,  **if  he  will  pay  the  price  for  the  machinery  offered 
by  other  parties;"  there  is  no  stipulation  on  the  part  of 
the  occupant,  that  he  will  not  use  the  five  acres  except  for 
mill  purposes.  The  instrument  not  only  leaves  him  abso- 
lutely untrammelled  and  free  as  to  the  use  of  the  premises, 
but  it  expressly  provides  for  the  use  of  the  valuable  timber 
for  the  improvement  of  the  premises,  and  for  mill  purposes 
also.   In  any  valid  lease,  the  tenant,  if  not  restrained  by  the 
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terms  of  the  lease,  may  use  the  premises  for  any  lawful  pur- 
pose. Yet  the  appellant  claims  a  forfeiture  and  damages, 
and  rent  for  the  flouring  mill,  and  compensation  for  every 
use  of  the  property  except  the  use  for  the  saw-mill.  There 
is  no  ground  for  forfeiture ;  thei-e  has  been  no  waste ;  no 
covenant,  express  or  implied,  has  been  broken,  and  there  is 
nothing  in  the  agreement  which  warrants  any  such  damages 
or  compensation  as  the  appellee  in  his  complaint  demands. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — Petition  overruled. 
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V.  McCormick. 

Special  Finding.— JVac«icc.—  Verdict.— Where  the  special  findiDg  of  the 
facts  is  inconsistent  with  the  general  verdict,  the  former  wiU  control 
the  latter,  and  the  court  must  give  judgment  accordingly. 

Negligence. — Employer  and  Employee. — Agreement  as  to  Risks, — An  em- 
ployee, when  he  enters  the  service  of  an  employer.  Impliedly  agrees  to 
assume  all  risks  ordinarily  and  naturally  incident  to  the  particular  ser- 
vice; and  the  employer  impliedly  agrees  that  he  will  not  subject  the 
employee,  through  fraud,  negligence  or  malice,  to  greater  risks  than 
those  which  fairly  and  properly  belong  to  the  particular  service  in 
which  the  employee  is  to  be  engaged. 

Same. — Obligation  of  Employer  to  Employee.-  The  employer's  obligation  is 
not  to  supply  the  employee  with  absolutely  safe  machinery,  or  with  any 
particular  kind  of  machinery,  but  to  use  ordinary  and  reasonable  cue 
not  to  subject  the  employee  to  extraordinary  or  unreasonable  danger. 

Same. — Master  and  Servant.—  Correlative  Duties. — Machviery  Used. — In- 
jury to  Servant, — When  a  master  employs  a  servant  to  do  a  particular 
kind  of  work  with  particular  kind  of  implements  and  machinery,  the 
master  does  not  agree  that  they  are  free  from  danger  in  their  use,  but 
that  they  are  sound  and  fit  for  the  purpose  intended,  so  far  as  ordinary 
care  and  prudence  can  discover,  and  that  he  will  use  oi'dinary  care  and 
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pmdenee  in  keeping  thein  in  such  condition  and  fitness;  and  the  ser- 
vant agrees  that  he  will  use  such  implements  and  machinery  with  care 
and  prudence;  and  if,  under  such  conditions  and  circumstances,  harm 
or  injury  come  to  the  servant  in  the  use  of  such  machinery,  it  must  he 
ranked  among  the  accidents,  the  risk  of  which  the  servant  must  be 
deemed  to  have  assumed  when  he  entered  into  such  service. 

Same. — Improved  Machinery. — Case  Crificteed.— Neither  companies  nor  in- 
dividuals are  bound,  as  between  themselves  and  their  servants,  to  discard 
and  tlirow  away  their  implements  or  machinery  upon  the  dist;overy  of 
every  new  invention  which  may  be  thought  or  claimed  to  be  better  than 
those  they  have  in  use;  but,  if  they  take  ordinary  care  and  exercise  or- 
dinary pioidence  to  keep  their  implements  or  machinery  in  sound  re- 
pair, so  that  harm  does  not  result  to  the  servant  for  want  of  such  sound 
condition  of  the  implements  or  machinery  used,  then  such  individuals 
or  companies  will  not  be  responsible  to  servants  for  injuries  which  may 
occur  to  them  in  the  use  of  such  implements  or  machinery.  The  ^ 
Louis^etc^H.  W.  Co.  v.  FoWn'tw,  56  Ind.  511,  criticised. 

Same. — Railroad  Company.— Injury  to  Employee,—  Brakeman.  —  Special 
Finding. — In  an  action  against  a  railroad  company  by  a  brakeman  for  an 
injury  received  while  engaged  in  coupling  cars,  by  his  foot  being  caught 
in  a  dangerously  constructed  frog  at  a  switch  on  the  line  of  the  road, 
the  jury  found  specially  that  the  switches  and  frogs  of  the  road  were  in 
the  same  condition  during  all  the  time  the  plaintiff  was  in  the  employ 
of  the  defendant,  and  that  they  were  of  the  same  kind  as  those  used  on 
the  principal  railroads  in  the  country;  that  plaintiff  had  full  opportu- 
nity to  acquire  a  knowledge  of  the  condition  of  all  the  switches  and  frogs 
in  the  road;  that  he  did  not  use  any  care  to  ascertain  the  condition  of 
the  frogs  and  switches  at  the  place  where  the  injury  occurred;  that 
while  walking  on  the  track  behind  a  moving  car,  his  foot  was  caught  in 
one  of  the  frogs;  that  the  printed  rules  of  the  company  forbid  brake- 
men  to  go  between  the  cars  in  motion  to  couple  them,  and  forbid  coup- 
ling by  hand  in  all  cases  where  a  stick  could  be  used ;  that,  in  consider- 
ation of  employment  by  defendant,  the  plaintiff  agreed  to  obey  said 
rules ;  that,  under  the  circumstances,  the  plaintiff  used  proper  care  to 
avoid  injury  to  himself. 

HcM,  tliat  the  defendant  was  not  liable. 

From  the  Laporte  Circuit  Court. 

J.  B.  Niles  and  J.  I.  Best^  for  appellant. 
S.  L.  Trippe^  for  appellee. 

Scott,  J. — ^McCormick  sued  the  Lake  Shore  and  Michi- 
gan Southern  Railway  Company  for  damages  resulting  from 
an  injury  received  by  him  at  South  Bend,  on  the  4th  day  of 
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October,  1876,  while  engaged  as  a  brakeman  on  the  appel- 
lant's milroad.  He  alleged  in  his  complaint  that,  while  en- 
gaged in  coupling  cars,  he  was,  without  fault  on  his  part, 
caught  in  a  dangerously  constructed  frog,  which,  without 
proper  safeguards  and  necessary  protection,  was  negligently 
allowed  to  remain  in  the  track  of  the  company's  road  at 
South  Bend;  that  the  appellant  had  carelessly  and  negli- 
gently consti-ucted  and  suffered  said  frog  to  be  and  remain 
wholly  without  any  mechanical  contrivances,  wooden  block 
protections  and  safeguards,  which  could  and  would  have  ren- 
dered the  same  safe.  The  appellee  further  alleged  that  he 
was  wholly  ignorant  of  the  condition  and  situation  of  the 
road  at  the  point  where  he  was  hurt,  and  that  he  bad  no 
knowledge  of  such  switch  and  frog  and  their  unpnrtected 
condition  and  the  absence  of  safeguards  at  that  point,  and 
had  no  means  or  opportunity  of  acquiring  any  knowledge  in 
relation  thereto.  Issue  was  formed,  and  a  trial  by  jury  re- 
sulted in  a  general  verdict  for  the  appellee  in  the  sura  of 
$5,000,  The  jury  also  returned  answers  to  special  interrog- 
atories. The  interrogatories  and  the  answers  thereto  are  as 
follows : 

**lst.  Were  the  frogs  and  switches  on  the  defendant's 
road  between  Elkhart  and  Chicago,  and  at  Chicago,  substan- 
tiallv  of  the  same  character  and  in  the  same  condition  con- 
tinuously  from  the  8th  day  of  April,  1875,  to  the  4th  day 
of  October,  1876?     Answer.  Yes. 

*'2d.  Had  the  frog  at  South  Bend,  in  which  the  plaintiffs 
foot  was  caught,  at  the  time  of  the  alleged  injury  to  him 
complained  of  in  this  case,  been  during  all  that  time  in  sub- 
stantially the  same  condition  as  when  the  injury  occurred? 
Ans.  Yes. 

**3d.  Was  not  that  frog,  and  were  not  all  the  frogs  and 
switches  on  said  part  of  the  defendant's  road,  open  to  view 
and  plain  to  be  seen  by  any  persons  inclined  to  look  at  them 
during  all  that  time  ?    Answer.  Yes. 
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"4th.  Could  any  person,  during  all  that  time,  looking- 
carefully  at  the  frogs  and  switches  in  said  part  of  said  road^ 
including  those  at  South  Bend,  plainly  see  and  acquire  full 
knowledge  of  their  condition?  Ans.  He  could,  as  to  out- 
ward appearances. 

'*5th.  Is  it  not  dangerous  for  a  pei-son  to  walk  on  the 
track,  among  such  frogs  and  switches,  behind  a  moving  car, 
without  taking  any  notice  of  the  frogs  or  switches  over  which 
he  IS  passing?    Ans.  No. 

**6th.  Was  it  consistent  with  ordinary  care  and  prudence, 
for  a  man  to  walk  in  front  of  a  moving  car  over  a  frog  such: 
as  that  in  which  the  plaintiff's  foot  was  caught,  without  look- 
ing at  or  taking  any  notice  of  the  frog  or  track  over  which 
he  was  walking?    Ans.  No. 

*  *  7th .  Was  the  plaintiff  walking  on  the  track,  behind  a  mov- 
ing car,  when  the  injury  complained  of  occurred  ?  Ans.  Yes. 

**8th.  Could  the  plaintiff,  between  the  8th  day  of  April,. 
1875,  and  the  4th  day  of  October,  1876,  (passing,  as  he  did, 
back  and  forth  over  the  road,)  by  the  careful  use  of  his  eye- 
sight, have  ascertained  the  character  and  condition  of  said 
frogs  and  switches,  had  ho  tried  to  do  it?    Ans.  No. 

'*9th.  Had  the  plaintiff  the  means,  during  said  period  df 
time,  of  becoming  acquainted  with  the  fact  that  there  were 
such  frogs  and  switches  at  the  station  at  South  Bend,  and 
at  or  near  the  point  where  he  was  injured  in  coupling  cars, 
when  the  accident  complained  of  occurred,  and  could  he 
have  informed  himself  of  that  fact  by  the  careful  use  of  his 
faculties?    Ans.  Yes. 

**10th.  Did  not  the  company,  during  the  time  when  the 
plaintiff  was  in  its  employ,  have  printed  rules,  which  forbid 
brakemen  to  get  between  cars  in  motion  to  couple  them, 
and  all  similar  imprudences,  which  forbid  coupling  by  hand 
in  all  cases  when  a  stick  could  be  used  to  guide  the  link  or 
shackle,  and  enjoin  upon  them  in  all  cases  to  take  time  to 
do  their  duty  in  safety?    Ans.  Yes. 
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^<  10^.  Did  not  the  plaintifF,  at  the  time  of  his  employment 
by  the  defendant  in  April,  1875,  in  consideration  of  suA 
employment,  agree  with  the  defendant  that  he  would  obey 
said  rules?     Ans.  Yes. 

**llth.  Did  the  plaintiff,  during  the  time  he  was  in  the 
employ  of  the  defendant,  make  any  effort  or  use  any  care 
to  ascertain  the  condition  of  the  frogs  and  switches  on  the 
part  of  the  defendant's  road  over  which  his  employment  ex- 
tended, or  of  those  at  South  Bend?    Ans.  No. 

**12th.  Were  the  frogs  and  switches  on  the  defendant's 
road,  at  the  time  of  the  accident  to  the  plaintiff,  substan- 
tially of  the  same  form  and  in  similar  condition  as  those 
generally  used  on  the  principal  railroads  of  the  United  States? 
Ans.  Yes. 

**13th.  Did  the  plaintiff,  in  making  the  coupling  when  the 
accident  complained  of  occurred,  use  proper  care  to  avoid 
injury  to  himself?    Ans.  Yes,  under  the  circumstances.'* 

The  appellant  moved  the  court  for  a  judgment  in  its  favor 
on  these  special  findings,  which  motion  was  by  the  court 
overruled,  and  to  this  ruling  the  appellant  excepted.  A 
motion  for  a  new  trial  was  made,  and  overruled  by  the 
court,  and  the  appellant  excepted  to  this  ruling  of  the  court. 
The  correctness  or  incorrectness  of  these  rulings  is  presented 
for  the  consideration  and  opinion  of  this  court  by  the  as- 
signment of  errors. 

It  is  the  settled  law  of  this  State,  that  when  the  special 
finding  of  the  facts  is  inconsistent  with  the  general  verdict, 
the  former  shall  control  the  latter,  and  the  court  shall  give 
]ud<rment  accordingly.  Tlie  Grand  Rapids^  etc.y  R.  R.  Co. 
v.  Boydy  65  Ind.  526,  and  authorities  there  cited. 

A  judicial  judgment  is  formed  like  any  other  judgment  of 
the  human  mind,  and  is  simply  a  conclusion  from  certain 
premises.  The  law  being  the  first  or  major  premise,  the 
facts  being  the  second  or  minor  premise  ;  the  conclusion  from 
these  premises  constitutes  every  legal  or  judicial  judgnieut 
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We  regard  the  following  propositions  as  sound  in  princi- 
ple, and  sustained  by  the  weight  of  authority : 

The  servant,  when  he  enters  into  the  service  of  an  em- 
ployer, impliedly  agrees  that  he  will  assume  all  risks  which 
are  ordinarily  and  naturally  incident  to  the  particular  ser- 
vice ;  and  the  master  or  employer  impliedly  agrees  that  he 
will  not  subject  his  servant,  through  fraud,  negligence  or 
malice,  to  greater  risks  than  those  which  fairly  and  properly 
belong  to  the  particular  service  in  which  the  servant  is  to  be 
engaged. 

The  master's  obligation  is  not  to  supply  the  servant  with 
absolutely  safe  machinery,  or  with  any  particular  kind  of 
machinery ;  but  his  obligation  is  to  use  ordinary  and  reason- 
able care  not  to  subject  the  servant  to  extraordinary  or 
unreasonable  danger. 

When  a  master  employs  a  servant  to  do  a  particular  kind 
of  work,  with  particular  kind  of  implements  and  machinery, 
the  master  does  not  agree  that  the  implements  and  machinery 
are  free  from  danger  in  their  use,  but  he  agrees  that  such 
implements  and  machinery,  to  be  used  by  such  servant,  are 
sound  and  fit  for  the  purjjose  intended,  so  far  as  ordinary 
care  and  prudence  can  discover,  and  that  he  will  use  ordinary 
care  and  prudence  in  keeping  them  in  such  condition  and 
fitness  ;  and  the  servant  agrees  that  he  will  use  such  imple- 
ments and  machinery  with  care  and  prudence  ;  and  if,  under 
such  conditions  and  circumstances,  haVm  or  injury  come  to 
the  servant,  it  must  be  ranked  among  the  accidents,  the  risk 
of  which  the  servant  must  be  deemed  to  have  assumed  when 
he  entered  into  such  service. 

In  the  case  of  The  St.  Louisy  etc.,  R.  W,  Co,  v.  ValiriuSy 
56  Ind.  511,  this  court  sanctioned  the  following  instruction  : 
**It  is  negligence  to  use  cars  dangerous  in  their  construction, 
when  there  are  others  to  be  secured  which  are  not  dangerous  ; 
and  railroad  companies  are  bound  to  procure  the  best,  oth- 
erwise they  must  be  held  responsible."    The  latter  sentence 
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<)f  this  instruction,  if  taken  literally  and  in  its  broadest 
sense  and  unconnected  with  the  former  sentence,  we  think 
would  go  too  far.  Neither  companies  nor  individuals  are 
bound,  as  between  themselves  and  their  servants,  to  discard 
and  throw  away  their  implements  or  machinery  upon  the 
discovery  of  every  new  invention  which  may  be  thought  or 
claimed  to  be  better  than  those  they  have  in  use ;  but  if 
they  take  ordinary  care  and  exercise  ordinary  prudence  to 
keep  their  implements  or  machinery  in  sound  repair,  so  that 
harm  does  not  result  to  the  servant  for  want  of  such  sound 
condition  of  the  implements  or  machinery  used,  then  such 
individuals  or  companies  wifl  not  be  responsible  to  servants 
for  any  injury  which  may  occur  to  them  in  the  use  of  such 
implements  or  machinery.  Walsh  v.  Tfie  Peet  Valve  Co.y 
110  Mass.  23 ;  Cayzer  v.  Taylor^  10  Gray,  274  ;  Coombs  v. 
New  Bedford  Cordage  Co,,  102  Mass.  572;  Tlie  Scfiooner 
^^Norway^'  v.  Jensen,  52  111.  373;  Hayden  v.  SmUhvUk 
Manufacturing  Co.,  29  Conn.  548;  Moi^^  v.  Gleason,  1 
Bradwell,  510  ;  T7ie  Indianapolis,  etc.,  li.  H.  Co.  v.  Love,  10 
Ind.  554  ;  The  Ohio,  etc.,R.  R.  Co.  v.  ffamtnersley,  28  Ind. 
371 ;  McGatrick  v.  Wason,  4  Ohio  St.  566  ;  Sullivan's  Adm'r 
V.  Louisville  Bridge  Co.,  9  Bush,  81-89  ;  Nolan  v.  Shidde, 
3  Mo.  App.  300 ;  Cummings  v.  Collins,  61  Mo.  .520 ;  Inter- 
national, etc.,  li.  R.  Co.  V.  Doyle,  49  Tex.  190;  Houston, 
etc.,  R.  W.  Co.  V.  Orayn,  49  Tex.  341 ;  Ogden  v.  Ru7nmens, 
3  Fost.  &  F.  751 ;  Williams  v.  Clough,  3  H.  &  N.  258  ;  Sey- 
mour V.  Maddox,  16  Q.  B.  326  ;  Priestley  v.  Fowler,  3  M.  & 
W.  1 ;  Peny  v.  Marsh,  25  Ala.  659 ;  Ormond  v.  Holland, 
Ellis,  B.  &  E.  102  ;  Gibson  v.  JSrie  R.  W.  Co. ,  63  N  Y.  449 ; 
Wonder  v.  Baltimore,  etc.,  R.  R.  Co.,  32  Md.  411 ;  Summer^ 
sell  V.  Fish,  117  Mass.  312  ;  Tinney  v.  The  Boston,  etc.,  R. 
R.  Co.,  62  Barb.  218,  and  52  N.  Y.  632 ;  Columbus,  etc.,  R. 
W.  Co.  V.  Arnold,  31  Ind.  174  ;  Malone  v.  Westeim  Trant^ 
portation  Co.,  5  Biss.  315  ;  Kidley  v.  Belcher,  etc..  Mining 
Co.,  3  Sawyer,  437  ;  Warner  v.  T/ie  Erie  R.  W.  Co.,  39  N. 
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Y.  468,  and  49  Barb.  558  ;  Wharton  Law  of  Negligence,  sees. 
213  and  244,  and  the  authorities  there  cited. 

The  following  are  the  facts  found  specially  by  the  jury  as 
embodied  in  the  foregoing  interrogatories,  and  the  answers 
thereto  : 

The  appellant  owned  a  railroad ;  the  appellee  was  em- 
ployed as  a  brakeman  on  the  road ;  that  on  the  road  there 
were  certain  switches  and  frogs ;  that  these  switches  and 
frogs  were  in  the  same  condition  during  all  the  time  the 
uppellee  was  in  the  employ  of  appellant ;  that  these  switches 
and  frogs  were  of  the  same  kind  as  those  used  on  the  prin- 
cipal railroads  in  the  United  States ;  that  these  frogs  were 
plain  to  be  seen  by  any  person  inclined  to  look  at  them  ;  that 
the  appellee  had  full  opportunity  to  acquire  a  knowledge  of 
the  condition  of  all  the  switches  and  frogs  in  the  appellant's 
road,  including  the  one  at  South  Bend ;  that  the  appellee, 
during  the  time  he  was  in  the  employ  of  the  appellant,  made 
no  effort,  nor  did  he  use  any  care,  to  ascertain  the  condition 
of  the  frogs  and  switches  at  the  place  where  the  injur}'^  to 
him  occurred  ;  that  the  appellee  was  walking  on  the  track 
of  the  railroad  behind  a  moving  car,  when  his  foot  was 
caught  in  one  of  these  frogs,  and  was  injured  while  coupling 
cars ;  that  the  company  had  printed  rules,  while  the  appel- 
lee was  in  its  employ,  which  forbid  brakemen  to  get  between 
cars  in  motion  to  couple  them ;  which  forbid  coupling  by 
hand  in  all  eases,  when  a  stick  could  be  used  to  guide  the 
link  ;  and  said  rules  enjoined  upon  them,  in  all  cases,  to  take 
time  to  do  their  duty  in  safety ;  that  the  appellee,  in  con- 
sideration of  his  employment  by  the  appellant,  agreed  to 
obey  said  rules;  that  appellee,  under  the  circumstances, 
used  proper  care  to  avoid  injury  to  himself. 

From  the  law  as  we  have  stated  it  in  the  foregoing  propo- 
sitions, and  from  the  special  finding  of  facts  by  the  jury,  as 
herein  set  out,  we  are  forced  to  the  conclusion,  as  a  logical 
and  legal  sequence,  that  the  appellant  was  not  guilty  of  such 
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jicgligoiicc  as  made  it  liable  to  the  appellee  for  the  injury  so 
received  by  him ;  but  that  the  injury  to  the  appellee  was 
the  result y  rather,  of  an  accident,  the  risk  of  which  the  ap- 
pellee must  be  deemed  to  have  taken  upon  himself  when  he 
entered  into  the  service  of  the  appellant. 

The  special  finding  of  facts,  in  our  opinion,  is  inconsistent 
with  the  general  verdict,  and  in  view  of  the  well  settled  law, 
above  referred  to,  the  motion  of  the  appellant  for  judgment 
in  its  favor  on  the  special  finding  should  have  been  sustained. 

The  judgment  is  reversed,  and  cause  remanded  with  in- 
structions  to  the  circuit  court  to  sustain  the  appellant's  mo- 
tion for  a  judgment  on  the  special  finding,  and  to  enter 
judgment  accordingly. 

Opinion  filed  at  tlie  November  term,  1880. 

Petition  for  a  rehearing  overmled  at  the  May  term,  1881. 
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Partition.— }f7/Z.—r««totor.— Real  estate  devised  can  not  be  partitioned 
contrary  to  the  intention  of  a  testator,  expressed  in  liis  will. 

From  the  Washington  Circuit  Court. 

H.  Heffren  and  «/".  A.  Zaring^  for  appellants. 
A.  B.  CollinSi  for  appellees. 

Woods,  J. — ^The  appellants  made  petition  for  the  parti- 
tion of  real  estate,  claiming  as  devisees  under  the  last  wll 
of  Jane  Overton.  The  petition  shows  that,  in  i-eferenceto 
the  lands  of  which  partition  is  sought,  the  will  contains  the 
following  clause,  namely:  *«I  want  the  lands  all  kept  to- 
gether until  the  youngest  child  becomes  of  age,  and  then 


MAY  TERM,  1881. 


449 


The  City  of  GreeDcastle  v.  Martin. 


the  lands  or  proceeds  thereof  to  be  equally  divided  among 
the  above  named  heirs."  It  is  further  alleged  in  the  petition, 
that  all  the  devisees  are  of  age,  except  three,  who  are  aged 
respectively  thirteen,  fifteen  and  eighteen  years ;  that,  be- 
fore the  youngest  will  become  of  age,  the  lands  will  greatly 
depreciate  in  value ;  that  all  the  improvements  thereon  are 
going  to  decay,  etc. 

The  court  below  held  that  a  partition  would  be  contrary  to 
the  expressed  intention  of  the  testatrix,  and  therefore  could 
not  be  had.  In  this  the  court  was  right.  The  10th  section  of 
the  act  concerning  the  partition  of  lands  expressly  declares 
that  the  **  court  shall  not  order  or  affirm  partition  of  any 
real  estate  contrary  to  the  intention  of  a  testator,  expressed 
in  his  will." 

It  is  not  a  question,  as  counsel  for  the  appellants  seem  to 
think,  whether  the  devisees  have,  under  the  will,  vested  in- 
terests which  they  may  alienate.  Granted  that  their  interests 
are  vested,  and  may  be  sold  and  conveyed  in  their  undivided 
condition,  still  they  can  not  have  partition  thereof. 

Judgment  affirmed,  with  costs. 
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OlTlBS  AND  Towss,-^I^eg7igence,—Imp<}undi}ig  Animals  Bunning  at  Large, 
— Ordinance,— Complaint. —-A  complaint  against  a  city,  alleging  that  its 
pound  fence  was  not  high  enough,  that  an  animal  impounded  hy  the 
city  was  improperly  tied,  and  that  thereby,  without  the  plaintiff's  fault, 
the  animal  sustained  injuries,  contains  a  good  cause  of  action.  Mimid- 
pal  corporations  arc  responsible  to  the  same  extent,  and  in  the  same 
manner,  as  natural  persons,  for  injuries  caused  by  the  negligence  or  un- 
sldlf ulness  of  their  agents  in  the  construction  of  works  for  the  benefit 
of  the  cities  or  towns  under  their  government 

Vol.  74.-29 
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Same.— For  any  neglif;ence  of  its  agents  in  the  construction  of  a  pound, 
or  in  any  purely  ministerial  duty  under  a  pound  ordinance,  a  city  is 
liable,  just  as  a  private  person  would  be  for  the  acts  of  his  agents. 

Saue. — Conversion. — Particulan. — Demurrer. — ^That  a  paragraph  of  com- 
plaint, alleging  conversion,  does  not  give  the  particulars  of  the  conver- 
sion, is  not  a  ground  of  demurrer. 

Practice.— Jfotfon  to  Strike  Out.— Overruling  a  motion  to  strike  out  part 
of  a  complaint  is  not  available  error  on  appeal.  Where  the  matters  ob- 
jected to  were  parts  of  the  transaction  charged  as  negligence,  a  mo- 
tion to  strike  thtim  out  was  correctly  overruled. 

Same. — Instructions. — Waiver. — Objections  to  instructions  not  aigned  in 
the  brief,  nor  supported  by  authority,  are  waived. 

Same.— Pound  Ordinance.—Folice  Beffulation.—Harmiess  Inaccuracy, --A. 
pound  ordinance  is  a  police  regulation  authorizing  summary  proceed- 
ings, and  must  be  strictly  adhered  to ;  but  a  statement  in  an  instnic- 
tion  that  it  is  <^penal  in  its  nature,^'  is  but  a  slight  inaccuracy,  could  do 
no  harm,  and  ought  to  be  disregarded. 

Evidence. — Conversion. — Where  there  was  no  proof  ot  a  wrongful  appro- 
priation, or  of  intent  to  make  a  wrongful  appropriation,  of  an  animal 
impounded  by  a  city  marshal  under  a  city  ordinance,  a  finding  against 
the  city,  upon  a  paragraph  of  complaint  charging  such  a  conversion  by 
the  city,  is  not  sustained  by  the  evidence. 

Same. — Negligence. — ^A  paragraph  of  complaint  charging  a  city  with  neg- 
ligence in  four  particulars:  1st,  building  the  pound  fence  too  low;  2d« 
tjring  the  animal  of  plaintiff  with  a  rope  too  long;  3d,  failing  to  post  up 
notice  of  impounding;  and  4th,  failing  to  offer  the  animal  for  sale  at  the 
end  of  forty-eight  hours  after  the  posting,  is  not  sustained  by  sufficient 
evidence,  where  no  witness  testified  that  the  fence  was  too  low,  or  that 
the  animal  was  improperly  tied,  or  that  the  failure  to  post  notices  or  to 
sell  produced  the  injuiy  complained  of,  or  had  any  tendency  to  pro- 
duce it. 

Same.— A  city  is  not  shown  to  have  been  guilty  of  the  negligence  which 
was  the  proximate  cause  of  an  injury  to  an  animal  confined  in  a  pound, 
when  it  appears  that  the  animal  ruined  itself  by  a  wild  and  vicious 
effort  to  overleap  a  fence  sufficient  to  confine  any  ordinary  animal  of 
the  horse  kind. 

Same.— Pound  Fence.— When  a  pound  fence  intended  to  confine  horses  and 
cattle  is  proved  to  be  sufficient  for  its  purpose  by  competent  and  credi- 
ble witnesses,  and  no  testimony  is  introduced  to  the  contrary,  such  proof 
settles  the  question  as  to  the  sufficiency  of  the  fence,  and  the  mere  fact 
that  an  animal  confined  in  such  pound,  and  properly  cared  for  there, 
kills  itself  by  rushing  against  such  fence,  or  by  kicking  against  it,  or  \ff 
trying  to  clear  it  in  leaping,  does  not  impair  the  testimony  of  those  wit- 
nesses, and  has  no  tendency  to  prove  the  insufficiency  of  the  fence. 

From  the  Putnam  Circuit  Court. 
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T.  HannUy  S.  A.  Hays  and  W.  H.  Crowy  for  appellant. 
H.  IT.  MathiaSy  C.  C.  Matson^  D.  E.  Williamson  and 
A.  Daggy^  for  appellee. 

BiCKNEix,  C. — ^The  city  of  Greencastle  had  an  ordinance 
to  prevent  certain  animals  from  running  at  large  in  the  city. 
The  ordinance  required  the  city  marshal  to  take  up  and  im- 
pound such  animals,  and  to  give  immediate  notice  thereof 
by  posting ;  and,  if  the  owner  should  fail  to  appear  within 
forty-eight  hours  after  the  posting,  then  to  sell  the  animals, 
etc.  Under  this  ordinance,  the  city  marshal  took  up  and 
impounded  the  appellee's  mare,  and  kept  her  in  the  city 
pound,  from  Monday  until  the  next  Friday  morning,  with- 
out any  posting  or  offer  to  sell ;  and  then  the  mare  jumped 
over  the  pound  fence  and  broke  her  leg,  and  thereby  be- 
came valueless,  and  was  killed  by  the  marshal. 

No  question  is  made  as  to  the  authority  of  the  city  to  enact 
tind  enforce  said  ordinance. 

The  complaint  seeks  to  recover  damages  from  the  city  for 
the  alleged  negligence  of  the  marshal.  It  contains  three 
paragraphs  ;  the  appellee  concedes  that  the  third  paragraph 
was  bad.  The  first  paragraph  charges  negligence ;  the  sec- 
ond paragraph  charges  a  conversion. 

Demurrers  to  the  first  and  second  paragraphs  were  over- 
ruled. A  motion  to  strike  out  from  the  first  paragraph  all 
the  allegations  of  negligence,  except  as  to  the  alleged  im- 
proper construction  of  the  potfnd,  was  overruled.  The  ap- 
pellee answered  in  two  paragraphs,  the  first  of  which  was 
the  general  denial.  A  demurrer  to  the  second  paragraph 
of  the  answer  was  overruled  ;  and  a  reply  was  filed  in  denial 
of  said  second  paragraph.  The  issues  were  tried  by  a  jury, 
who  returned  a  verdict  for  the  appellee. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  upon  the  verdict.  The  appellant 
assigns  errors  as  follows : 
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First.  The  court  erred  in  overruling  the  demurrers  to  the 
first  and  second  paragraphs  of  the  complaint. 

Second.  The  court  erred  in  overruling  the  motion  ta 
strike  out  part  of  the  first  paragraph  of  the  complaint. 

Third.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  appellant  urges  that,  for  such  injuries  as  are  set  forth 
in  the  first  paragraph  of  the  complaint,  cities  are  not  liable. 

There  are  conflicting  authorities  upon  the  liability  of  mu- 
nicipal corporations  for  the  acts  of  their  servants,  but  the 
law  of  Indiana  is  as  follows:  '^Municipal  corporations  are 
responsible  to  the  same  extent,  and  in  the  same  manner,  as 
natural  persons,  for  injuries  occasioned  by  the  negligence  or 
unskilfulness  of  their  agents  in  the  construction  of  works 
for  the  benefit  of  the  cities  or  towns  under  their  govern- 
ment." Ro98  V.  The  City  of  Madison^  1  Ind.  281 ;  Stacks- 
house  V.  The  City  of  Lafayette^  26  Ind.  17  ;  Brinkmeyer  v. 
The  City  of  EvansviUe,  29  Ind.  187. 

The  material  averments  of  the  first  paragraph  of  the  com- 
plaint are:  '^That  said  injury  to  said  mare  was  caused  by 
the  negligence  and  unskilfulness  of  the  defendant  and  its 
servants,  in  this,  to  wit :  The  defendant  so  negligently  and 
unskilfully  constructed  the  said  fence,  surrounding  said  in- 
closure  or  pound,  that  the  same  was  not  sufficient  in  height 
to  prevent  animals  therein  confined  from  jumping  out,  or 
attempting  to  jump  out ;  thai;  the  defendant,  by  its  servants, 
negligently  tied  said  mare  next  to  said  fence,  and  with  rope 
sufficiently  long  to  enable  the  mare  to  jump  over  said  fence, 
without  breaking  said  rope  at  its  fastening ;  that  said  de« 
fendant,  by  its  servants,  negligently  failed  to  give  notice 
of  the  taking  up  and  impounding  of  said  mare  immediately 
thereafter,  as  by  said  ordinance  required  to  do ;  that  said 
defendant,  by  its  servants,  negligently  failed  to  offer  said 
mare  for  sale,  within  the  time  by  said  ordinance  required. 
And  the  plaintiff  further  says,  that  said  injury  to  said  mare 
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^vas  not  caused  by  any  fault  or  negligence  on  his  part,  and 
that,  by  reason  of  such  injury,  so  caused  by  the  negligence 
and  unskilfulness  of  the  defendant  and  its  servants,  he  is 
damaged,"  etc. 

So  far  as  this  paragraph  alleges  that  the  fence  was  not 
high  enough,  and  that  the  mare  was  improperly  tied,  and 
that  thereby,  without  fault  of  the  appellee,  the  damages 
were  sustained,  it  contains  a  good  cause  of  action,  under 
the  authorities  hereinbefore  referred  to.  See,  also.  Mayor y 
^tc.y  V.  Furze,  3  Hill,  612 ;  The  RochesterW.  L.  Co,  v.  The 
'City  of  Rochester,  3  N.  Y.  463 ;  Lloyd  v.  Mayor,  etc.,  5  N. 
Y.  369. 

For  any  negligence  of  its  agents  in  the  construction  of  the 
pound,  or  in  any  purely  ministerial  duty  under  the  pound 
ordinance,  the  city  is  liable,  just  as  a  private  person  would 
be  for  the  acts  of  his  agents.  Cooley  Torts,  122,  379.  There 
was,  therefore,  no  error  in  overniling  the  demurrer  to  the 
first  paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint  alleges  a  conver- 
sion, as  follows :  <'That  the  defendant,  on,"  etc.,«<at,"  etc., 
^* wrongfully  converted  to  itfl  own  use  one  sorrel  mare,  the 
property  of  the  plaintiff,  of  the  value  of  one  hundred  and 
fifty  dollars,  to  the  plaintiff's  damage  one  hundred  and  fifty 
dollars."  It  is  claimed  that  the  particulars  of  the  conver- 
sion ought  to  be  given ;  but  that  objection  is  not  ground  of 
demurrer.  There  was  no  error  in  overruling  the  demurrer 
to  the  second  paragraph.     Hon  v.  Hon,  70  Ind.  135. 

As  to  the  motion  to  strike  out  part  of  the  first  paragraph 
of  the  complaint,  this  court  holds  that  overruling  such  a 
motion  is  not  available  as  error  on  appeal.  Brinkmeyer  v. 
Helbling,  57  Ind.  435  ;  Hon  v.  Hor^,  70  Ind.  135.  But  the 
motion  to  strike  out  was  rightly  overruled.  Negligence  is  a 
question  of  fact  for  the  jury.  The  matters  objected  to  were 
parts  of  the  transaction  ;  they  are  charged  a«  negligence.  It 
was  for  the  jury  to  determine  upon  the  evidence^whether  the 
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acts  and  omissions  charged  as  negligence  amounted  to  neg- 
ligence or  not. 

As  to  the  motion  for  a  new  trial,  the  fomih,  fifth  and 
sixth  reasons  alleged  therefor  relate  exclusively  to  the  admis* 
sion  of  testimony,  and  these  reasons  can  not  be  considered, 
because  the  bill  of  exceptions  fails  to  show  any  exception 
taken  to  the  admission  of  testimony. 

The  first,  second,  third  and  seventh  reasons  alleged  for  a 
new  trial  relate  exclusively  to  the  instructions  to  the  jury. 
The  third  reason  is  that  the  court  erred  in  giving  to  the  jury 
instructions  asked  for  by  the  appellee  and  marked  1,  2  and 
6.  The  objections  to  those  instructions  marked  1  and  2 
are  not  argued  in  the  brief  nor  supported  by  authority. 
They  are  therefore  waived.     Payne  v.  McClain^  7  Ind.  139. 

Instruction  No.  6,  given  to  the  jury  at  the  request  of  the 
appellee,  is  as  follows:  "The  city  ordinance  providing  for 
the  impounding  of  horses  is  penal  in  its  nature,  and  in  such 
cases  there  must  be  a  strict  compliance  with  the  terms,  con* 
ditions  and  provisions  of  such  ordinance,  and  any  deviation 
from  such  ordinance  can  not  be  justified." 

The  ordinance  is  not  penal ;  it  is  a  police  regulation  author- 
izing summary  proceedings,  and,  therefore,  like  a  penal  ordi- 
nance, it  must  be  strictly  adhered  to  ;  but  the  slight  inaccu- 
racy in  the  phrase,  *'penal  in  its  nature,"  could  do  no  harm, 
and  ought  to  be  disregarded. 

The  seventh  reason  for  a  new  trial  is  not  argued  in  the 
brief  nor  supported  by  authority,  and  it  is  therefore  waived. 

The  first  and  second  reasons  for  a  new  trial  allege  error 
of  the  court  in  giving  certain  instructions  of  its  own  motion, 
and  in  refusing  to  give  certain  instructions  asked  for  by 
appellant,  and  these  errors,  says  the  appellant,  are  shown 
**by  reasons  given  before  in  the  brief."  No  other  allusion 
is  made  in  the  brief  to  these  alleged  errors.  •  The  only  '^rea- 
sons  given  before  in  the  brief"  were  in  support  of  the  de- 
murrer to  the  complaint,  and  in  support  of  the  motion  tov 
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strike  out  part  of  the  complaint.  These  reasons  were  not 
sufficient  for  the  purposes  for  which  they  were  presented, 
and  it  follows  that  they  are  not  sufficient  for  the  purposes 
for  which  the  appellant  refers  to  them  in  regard  to  the  in- 
structions. The  complaint  being  sufficient,  and  the  motion 
to  strike  out  having  been  rightly  oven-uled,  the  instructions 
given  bji  the  court  of  its  own  motion  were  correctly  given, 
and  the  instructions  asked  for  by  the  appellant  were  properly 
refused.  The  only  remaining  reasons  alleged  for  a  new  trial 
are,  that  the  verdict  was  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law. 

There  was  no  evidence  to  warrant  a  finding  for  the  appellee 
upon  the  second  paragraph  of  the  complaint,  which  charged 
a  conversion.  There  was  no  proof  of  wrongful  appropria- 
tion, or  of  intent  to  make  a  wrongful  appropriation.  Wilson 
V.  McLaughlin^  107  Mass.  587. 

In  the  first  paragraph  of  the  complaint,  negligence  is 
charged  in  four  particulars :  First,  in  building  the  pound 
fence  too*  low ;  second,  in  tying  the  mare  with  a  rope  too 
long ;  third,  in  failing  to  post  up  notice  of  the  impounding ; 
fourth,  in  failing  to  offer  the  mare  for  sale  at  the  end  of 
forty-eight  hours  after  the  posting.  The  averment  is  that 
these  acts  of  negligence  caused  the  injury.  But  upon  the 
trial  no  witness  testified  that  the  fence  was  too  low ;  no  wit- 
ness  testified  that  the  mare  was  improperly  tied,  or  that  the 
failure  to  post  notices,  or  the  failure  to  sell,  produced  the  in- 
jury Complained  of,  or  had  any  tendency  to  produce  it.  The 
only  testimony  upon  these  points  was  as  follows : 

Messer  B.  Welch,  the  city  marshal,  a  witness  for  the  ap- 
pellee, testified :  **I  know  something  about  horses:  have 
built  fences  for  confining  horses ;  I  am  acquainted  with  the 
fence  and  enclosure  around  the  city  pound,  and  I  consider 
it  sufficient  for  ordinary  purposes,  for  confining  horses  and 
other  animals  that  are  to  be  impounded  under  the  impound- 
ing law ;  I  don't  know  of  any  other  stock  jumping  out  of 
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the  pound ;  I  did  not  post  up  any  notices  for  the  sale  of  siiid 
mare ;  I  did  not  offer  the  mare  for  sale ;  *  *  *  the  city 
pound  fence  was  five  plank  high,  seven  or  eight  inches  apart ; 
fence  about  as  high  as  my  chin,  five  feet  five  inches ;  good 
care  and  attention  given  to  the  mare." 

William  Bosson,  a  witness  for  appellant,  testified :  ^'I  was 
a  member  of  the  common  council  of  Greencastle*  and  a 
member  of  the  police  committee  and  fire  committee ;  the 
police  board  had  the  city  pound  constructed ;  it  was  con- 
structed according  to  plans  furnished  by  police  board; 
pound  thirty  feet  square,  five  feet  high ;  am  seventy  years 
old,  have  had  a  good  deal  of  experience  with  stock,  es- 
pecially horses ;  think  the  pound  was  sufficient  to  iniiK)UQd 
stock,  especially  horses  ;  no  special  order  for  building  pound ; 
the  city  paid  for  building  the  pound ;  the  pound  was  con- 
structed in  a  good  workmanlike  manner;  I  consider  the 
pound  good  for  ordinary  purposes  ;  think  it  prudent  to  tie 
horse  with  a  rope  long  enough  to  jump  out ;  more  danger 
with  a  short  rope  than  with  a  long  one." 

James  M.  Hays,  a  witness  for  the  appellant,  testified: 
"I  was  a  member  of  the  common  council  of  Greencastle, 
and  a  member  of  the  police  board  and  fire  committee ;  I  am 
acquainted  with  the  nature  of  cows  and  horses  ;  police  board 
had  the  pound  constructed,  and  it  was  constructed  according 
to  plans  furnished  by  police  board ;  common  council  in- 
tended to  build  an  ordinary  plank  fence ;  I  think  the  pound 
sufficient  to  impound  stock  such  as  horses  and  cows,  the  kind 
of  stock  required  to  be  impounded  by  the  city  ordinance.'' 

The  appellee  seems  to  have  supposed  that  the  mere  fact 
that  the  mare  jumped  the  fence  warranted  the  inference  that 
the  fence  was  too  low  ;  but  there  is  no  room  for  such  an  in- 
ference against  the  uncontradicted  testimony  that  the  fence 
was  sufficient.  The  failure  to  post  up  notices,  and  the  fail- 
ure to  offer  to  sell,  were  undoubtedly  such  negligence  as 
might  make  the  city  liable  for  any  injury  caused  thereby; 
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the  duty  of  tbo  marshal,  in  relation  to  these  matters,  is  a 
duty  to  the  owner  of  the  animal,  and  these  are  matters  of  a 
ministerial  nature,  within  the  scope  of  the  actual  and  os- 
tensible authority  of  the  officer,  and  within  the  power  of  the 
city.  But  the  question  remains,  was  the  injury  in  this  case 
caused  by  the  failure  to  post  notice,  and  the  failure  to  sell? 
It  followed  those  failures,  but  mere  sequence  amounts  to 
nothing.  The  appellee,  in  his  brief,  puts  the  argument 
thus:  *<If  said  mare  had  been  advertised  and  sold,  she 
would  have  had  two  days  advantage  of  the  calamity ;"  but 
the  same  might  have  been  said  if  some  stranger  had  poisoned 
or  shot  the  mare  in  the  pound  on  the  fourth  day. 

There  must  be  some  connection  between  the  negligence 
and  the  injury  in  the  way  of  cause  and  effect ;  and  the  neg- 
ligence which  creates  liability  must  be  the  proximate  cause  of 
the  injury.  In  2  Greenleaf  on  Evidence,  sec.  256,  it  is  said  : 
**The  damage  to  be  recovered  must  always  be  the  natural 
and  proximate  conseqtience  of  the  act  complained  of."  Prox- 
imate cause  is  a  cause  from  which  a  man  of  ordinary  experi- 
ence and  sagacity  could  foresee  that  the  result  might  prob- 
ably ensue.    Shearman  &  Eedfield  Negligence,  p.  11. 

Sometimes  the  injury  is  prima  facie  evidence  of  negli- 
gence, as  in  case  of  fire  from  the  sparks  of  a  railway  engine. 
JPiggot  V.  T7ie  Eastern,  etc.,  R.  W.  Co.,  3  C.  B.  229.  So, 
in  case  of  a  railway  engine  running  off  the  track.  Carpue  v. 
London,  etc,  R.  W.  Co.,  5  Q.  B.  747.  But,  even  in  such 
cases,  there  can  be  no  recovery,  unless  the  negligence  was 
the  proximate  cause  of  the  injury.  The  Pennsylvania  Co, 
T.  JETensil,  70  Ind.'569. 

In  the  case  of  Fent  v.  The  Toledo,  etc.,  R.  W.  Co.,  59  111. 
349,  Lawrence,  C.  J.,  delivering  the  opinion  of  the  court, 
said :  **If  loss  has  been  caused  by  the  act,  and  it  was,  under 
the  circumstances,  a  natural  consequence  which  any  reason- 
able person  could  have  anticipated,  then  the  act  is  a  proxi- 
mate cause."     The  defendant  is  to  be  held  responsible,  '<if 
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the  loss  is  a  natural  consequence  of  its  alleged  carelessness, 
which  might  have  been  foreseen  by  any  reasonable  person, 
but  is  not  to  be  held  responsible  for  injuries  which  could  not 
have  been  foreseen,  or  expected,  as  the  results  of  its  negli- 
gence." 

These  authorities  are  applicable  to  the  present  case.  The 
fence  being  sufficient  in  itself,  as  shown  by  the  testimony,  it 
could  not  have  been  foreseen  or  expected  that  a  failure  to 
post  notices  would  produce  the  wild  act  of  the  animal,  which 
caused  its  death.  When  a  fence  is  shown  to  be  sufficient,  it 
is  as  good  for  four  days  as  for  two. 

In  Marble  v.  The  City  of  Worcester ^  4  Gray,  395,  a  horse, 
running  BLVfSLyj  threw  down  and  hurt  the  plaintiff ;  the  horse 
was  frightened  by  a  vehicle  striking  against  a  defect  in  the 
highway.     It  was  held  that  the  city  was  not  liable. 

So,  although  there  be  negligence  in  the  defendant,  enough 
to  warrant  a  recovery  if  there  were  no  fault  on  the  side  of 
the  plaintiff,  yet  the  plaintiff  can  not  recover,  if  the  injury 
were  really  the  result,  in  part,  of  **the  blind  violence  of  his 
animal,  acting  without  guidance  or  discretion."  Davis  v.  In- 
habitants of  Dudley^  4  Allen,  557  ;  Titus  v.  Inhabitants  of 
Nbrthbridge,  97  Mass.  258. 

The  principle  is,  that,  where  a  duty  imposed  is  manifestly 
intended  for  the  protection  of  individuals,  the  law  will  give* 
remedy  ;  but  nobody  is  bound  to  protect  a  man  against  his 
own  fault  or  against  the  wild  and  breachy  action  of  his  own 
domestic  animals.  There  was  no  negligence  in  this  case  which 
was  the  proximate  cause  of  the  injury.  The  animal  ruined 
li<»rself  by  a  wild  and  vicious  effort  to  overleap  a  fence  suf- 
ficient to  confine  any  ordinary  animal  of  the  horse  kind. 

The  verdict  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law.  The  motion  for  a  new  trial  ought 
to  have  been  granted,  and  the  judgment  below  ought  to  be 
reversed. 
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Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby^ 
in  all  things  reversed,  at  the  costs  of  the  appellee. 

On  Petition  for  a  Sehearing. 

BiGKNEix,  C. — ^This  petition  claims  that  there  was  som& 
evidence  tending  to  show  negligence  in  the  city,  and  there- 
fore tending  to  sustain  the  verdict  of  the  jury ;  and  that,  un- 
der such  circumstances,  the  verdict  ought  not  to  be  disturbed. 
But  the  negligence,  which  creates  liability,  is  negligence  con- 
tributing to  the  injury ;  and  of  this  sort  of  negligence  there 
was,  at  the  trial  of  this  case,  no  evidence  whatever. 

When  a  pound  fence,  intended  to  confine  horses  and  cat- 
tle, is  proved  to  be  sufficient  for  its  purpose,  by  two  compe- 
tent and  credible  witnesses,  and  no  testimony  is  introduced 
to  the  contrary,  that  proof  settles  the  question  as  to  the  suf- 
ficiency of  such  fence ;  and  the  mere  fact  that  a  mare,  con- 
fined in  such  pound,  and  properly  cared  for  there,  kills  her- 
self by  rushing  against  such  a  fence,  or  by  kicking  against 
it,  or  by  trying  to  clear  it  in  leaping,  does  not  impugn  the 
testimony  of  those  witnesses,  and  has  no  tendency  to  prove 
insufficiencv  in  the  fence. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — ^Petition  oveiruled. 


"•••»< 
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Reflevik  "Bait..— Attestation  by  Justice.^ An  entry  of  replevin  ball  om 
a  judgment  rendered  by  a  justice  of  the  peace  is  not  void  because  it 
WAS  not  attested  by  the  justice. 
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Same. — JDelay  in  Issuing  Execution  does  not  Release. — ^Mere  delay  in  vbso- 
ing  execution  will  not  release  a  replevin  bail. 

Same. — Entry  Jfter  Judgment  had  Ceased  to  be  Beplemal>le. — Execution.— 
The  entry  of  replevin  bail,  after  a  judgment  has  ceased  to  be  replevia- 
ble,  either  upon  the  docket  of  a  justice  of  the  peace  or  upon  the  record 
of  the  judgment  in  the  circuit  court,  does  not  constitute  a  judgment 
upon  which  an  execution  can  be  issued. 

JTuDQMENT. — Process  and  Service. — Beeord. — Default, — ^It  is  necessary  to 
the  validity  of  a  judgment  by  default  against  a  defendant  in  an  action, 
that  the  record  should  affirmatively  show  that  process  had  been  doly 
served  the  required  length  of  time  before  the  default  was  taken. 

From  the  Grant  Circuit  Court. 

G.  T.  B.  Carr^  for  appellants. 
O.  W.  Harvey y  for  appellee. 

NnsLACK,  J. — This  was  a  complaint  for  an  injunctioD. 
It  was  alleged  that  William  J.  Eltzroth  and  thirteen  other 
persons,  constituting  the  firm  of  William  J.  Eltzroth,  Heory 
C.  Rinbcrger  and  Company,  on  the  26th  day  of  January,  1875, 
recovered  judgment  against  one  Isaac  Hamilton,  before  Joel 
W.  Simmons,  a  justice  of  the  peace,  for  the  sum  of  $119.41 ; 
that  on  the  25th  day  of  January,  1876,  the  plaintiff,  William 
R.  Voris,  entered  himself  as  replevin  bail  for  the  stay  of 
execution  on  said  judgment  for  the  period  of  one  hundred  and 
eighty  days ;  that  on  the  »th  day  of  May,  1877,  execution 
was  issued  on  said  judgment  against  the  goods  and  chattels 
of  the  said  Hamilton  and  the  plaintiff,  and  was  delivered  to 
one  David  Arthurhultz,  as  constable  of  the  proper  township, 
who  was  about  to  levy  said  execution  on  the  property  of  the 
plaintiff.  The  plaintiff  asked  an  injunction  against  the  jus- 
tice, the  judgment  plaintiffs  and  the  constable,  for  the  rea- 
sons: 

First,  That  the  entry  of  replevin  bail  was  not  attested  by 
the  justice. 

Second.  That  the  entry  of  replevin  bail  had  not  been  made 
imtil  after  the  time  for  the  stay  of  execution  had  expired. 

Third.  That,  because  of  the  delay  in  the  issuing  of  ex- 
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ecution,  Hamilton  had  been  enabled  to  dispose  of  his  prop- 
erty subject  to  execution. 

Simmons,  the  justice,  demurred  to  the  complaint.  Hi& 
demurrer  was  sustained,  and  he  had  final  judgment  upon 
demurrer.  The  judgment  plaintiffs  and  the  constable  made 
default,  and  upon  a  hearing  they  were  enjoined  from  levy- 
ing the  execution  upon  the  property  of  the  plaintiff. 

Error  is  assigned  :  Ist,  upon  the  supposed  insufficiency  of 
the  complaint.  2d,  upon  the  alleged  want  of  service  of 
process  upon  the  judgment  plaintiffs. 

The  entry  of  replevin  bail  was  not  void,  because  it  was- 
not  attested  by  the  justice.  Miller  v.  McAllister^  59  Ind. 
491.  Nor  was  the  plaintiff  released  as  replevin  bail  fty  the 
mere  delay  in  issuing  execution.  Hogshead  v.  Williams^  55 
Ind.  145.  An  entry  of  replevin  bail,  however,  after  the 
judgment  has  ceased  to  be  repleviable,  does  not  constitute 
a  judgment  upon  which  an  execution  can  be  issued.  2  R.  S. 
1876,  p.  202,  sec.  421 ;  Taylor  v.  Sanford,  8  Blackf .  169  ; 
Osbom  V.  May^  5  Ind.  217. 

This  doctrine  applies  as  well  to  entries  of  replevin  bail  on 
the  dockets  of  justices  of  the  peace,  as  to  similar  entries 
upon  the  records  of  judgments  in  the  circuit  courts,  the  ob- 
ject of  an  entry  of  replevin  bail  being  the  same  in  both  cases. 
The  complaint  was,  therefore,  sufficient  as  a  cause  of  action 
for  an  injunction. 

It  is,  however,  a  well  settled  rule  of  practice,  that,  where 
a  judgment  is  taken  by  default  against  a  defendant  in  an 
action,  the  record  must  affirmatively  show  that  process  had 
been  duly  served  the  required  length  of  time  before  the  de- 
fault was  taken.  As  we  construe  the  return  to  the  sum- 
mons set  out  in  the  record  in  this  cause,  Jonathan  Hall  and 
Amos  Grim,  two  of  the  judgment  plaintiffs,  and  two  of  the 
defendants  below,  were  returned  as  **not  found  by  the 
sheriff."  The  judgment  was,  consequently,  erroneous  as 
to  Hall  and  Grim,  and  as  they  had  a  joint  interest  with  their 
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co-plaintiffs  in  the  judgment  before  the  justice^  in  the  sub- 
ject-matter of  the  action,  we  think  the  jndgment  ought  to 
be  reversed  aa  to  all  the  appellants. 

The  judgment  is  reversed,  with  costs,  and  the  canse  re- 
manded for  further  proceedings. 

Petition  for  a  rehearing  oTermled. 


•  •m 
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u"4m       Nkglioehcb.— iVMuwiptfoii.— jBattrood  Contpai^.—JOamaires.— Where,  in 
I4«_^l  im  action  against  a  railroad  company  for  damages  for  a  personal  iojui; 

166  ^1  caused  by  the  alleged  negligence  of  such  company,  the  fact  has  been 

~    ~  established  that  the  plaintiff,  while  a  passenger  in  the  raUroad  car  of  the 

defendant,  was  injured,  without  his  fault  by  the  car  in  which  he  wv 
riding  being  thrown  from  the  track  and  upset,  the  law  wiU  presume 
negligence  on  the  part  of  such  company,  unless  the  contrary  is  shown 
by  the  evidence. 
SAMK^^Acddentfrom  Broken  Bail.—Evidence.'^In  such  case,  it  is  not  suf- 
ficient for  the  defendant  to  show  tluit  the  car  was  thrown  from  the  track 
by  reason  of  the  breaking  of  a  raU,  sufficient  in  size  and  free  from  all 
defects,  but  it  must  also  show  that  such  broken  rail  had  been  properir 
laid  down  and  spiked  on  sound  and  sufficient  cross-ties. 
Bame. — Instructions*  —  Sufficiency  of  Cars. — Duty  of  Common  Carrier  of 
Passengers. — It  is  not  error  to  refuse  to  instruct  the  jury  in  such  case, 
that  the  company  has  performed  its  full  duty  as  a  common  carrier  of 
passengers,  when  it  has  furnished  for  their  carriage  a  ear  or  caboose 
which  will  mn  with  safety  while  upon  its  road,  but  will  be  unable  to 
resist  the  crash  when  thrown  from  its  track. 
Same.— jDe/ccto  at  Points  of  Boad  Other  than  Where  Accident  Occwrcd.-Il 
was  not  error  to  instruct  the  jury  in  such  case  that  proof  of  defect?  at 
other  points  in  the  road  would  not  make  a  case  of  negligence  at  tiie 
place  of  the  accident,  nor  render  the  defendant  liable  for  tfie  injmy  to 
the  plaintiff,  unless  it  was  further  shown  that  such  defective  condition 
caused  or  materially  contributed  to  the  accident. 
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Practice.— Answer  of  Jury  to  Interrogatory, —yHiere  the  jury  were  un- 
able, from  the  evidence,  to  give  the  ^^hour  and  minute' '  at  which  the 
accident  occurred,  but  returned  in  answer  to  a  question  as  to  such  fact 
submitted  to  them,  that,^*From  the  nature  of  the  question,  we  can  not  so 
positively  answer, '^  the  court  did  right  in  accepting  such  answer,  and 
discharging  the  jury  from  the  further  consideration  of  such  question. 

Same.— J5!rfe/. — Waiver. —Supreme  Court.— Error  which  is  not  pointed  out 
or  discussed  in  the  brief  of  the  party  assigning  it  will  be  regarded  as 
waived  by  the  Supreme  Court. 

Sake.— iVeto  TVtoZ.— Questions  arising  under  reasons  assigned  for  a  new 
trial,  not  discussed  by  counsel  in  the  Supreme  Court,  will  be  regarded 
as  waived. 

From  the  Morgan  Circuit  Court. 

S.  Claypooly  H.  C.  Newcomb^  W.  A.  Ketcham^  O.  W. 
GrubbSy  M.  H.  Parks  and  F.  P.  A,  Phelps^  for  appellant. 

B.  Ha^fisony  C.  C  Hines  and  W.  H.  H.  MiUei^  for 
appellee. 

HowK,  C.  J. — In  this  action  the  appellee  sued  the  appel- 
lant to  recover  damages  for  personal  injuries,  which  he  al- 
leged that  he  had  sustained,  without  fault  on  his  part,  while 
being  carried  as  a  passenger  in  the  cars  and  on  the  railroad 
of  the  appellant,  by  and  through  the  carelessness  and  negli- 
gence of  its  servants  and  agents. 

The  case  having  been  put  at  issue  was  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his 
damages  in  the  sum  of  seven  thousand  five  hundred  dollars ; 
and  the  appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  its  exception  saved  to  this  ruling,  judgment  was 
rendered  on  the  verdict,  from  which  said  judgment  this  ap- 
peal is  now  here  prosecuted. 

All  the  questions  presented  for  the  decision  of  this  court, 
in  this  case,  arise  under  the  alleged  error  of  the  circuit  court, 
in  oveiTuling  the  appellant's  motion  for  a  new  trial.  In  this 
motion,  thirty-two  alleged  causes  for  such  new  trial,  con- 
sisting chiefly  of  supposed  errors  of  law,  occurring  at  the 
trial  and  excepted  to,  were  assigned  by  the  appellant ;  but, 
as  many  of  these  causes  have  not  been  even  alluded  to  by 
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its  counsel  in  argument,  we  deem  it  unnecessary  and  un- 
profitable for  us  to  set  them  out  in  this  opinion.  We  will 
consider  and  decide  such  questions  only  as  the  appellaut's 
counsel  have  presented  and  discussed  in  their  able  and  ex- 
haustive brief  of  this  cause,  and  as  have  been  properly  saved 
in  and  by  the  record  before  us,  in  the  order  adopted  by 
counsel.  It  is  insisted  by  the  appellant's  attorneys,  in  argu- 
ment, that  the  court  erred  in  its  sixth  instruction  to  the  joiy 
trying  the  cause,  which  instruction  reads  as  follows  : 

'*6.  When  the  fact  has  been  established  that  a  passenger 
in  a  railroad  car  has  been  injured,  without  his  fault,  by  the 
car  in  which  he  was  riding  being  thrown  from  the  track  and 
upset,  the  law  will  presume  negligence  on  the  part  of  the 
railroad  company,  unless  the  evidence  shows  there  was  not.*' 

It  is  claimed  by  the  appellant's  counsel  that  the  doctrine 
of  this  instruction  is  now  exploded,  but  we  fail  to  see  the 
matter  in  the  light  in  which  counsel  have  sought  to  present 
it.  Indeed,  it  seems  to  us  that  the  doctrine  of  the  instruc- 
tion is  good  law,  and,  as  such,  it  has  been  approved  and 
sanctioned  by  this  court  in  several  of  its  decisions.  Thus, 
in  the  case  of  The  Jeffersonvtlle  H.  H.  Co.  y.  Hendricks' 
AdmWy  26  Ind.  228,  in  speaking  of  the  ruling  sometimes 
declared,  that  the  fact  that  injury  is  suffered  by  a  passenger 
while  upon  the  company's  train  is  prima  facte  evidence  of 
the  company's  liability,  it  was  said  by  this  court,  that  ''Or- 
dinarily such  fact  should  be  regarded,  at  least,  9i&  prima  fade 
evidence  of  negligence  on  the  part  of  the  company."  This 
is  substantially  the  doctrine  of  the  instruction  complained 
of,  and,  so  far  as  we  are  advised,  its  coiTectness  has  never 
been  doubted  or  questioned  by  this  court.  Sherlock  v.  AIHng, 
44  Ind.  164.  In  some  respects  the  case  at  bar  is  similar  ta 
the  case  of  Edgerton  v.  The  New  Tb/'i,  etc.^  B.  It.  Co..  39 
N.  Y.  227,  decided  by  the  Court  of  Appeals  of  New  York, 
in  1868.  In  the  case  cited,  the  court  said:  *'The  evidence 
showed,  that  the  car  in  which  the  plaintiff  was  riding,  m  part 
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ran  off  the  track,  and  was  broken,  by  means  of  which  the 
plaintiff  was  injured.  This  was  prima  facie  evidence  of  neg- 
ligence of  the  defendant.  The  latter  not  only  had  the  entire 
control  of  the  vehicle,  but  also  of  the  track  upon  which  it 
was  run,  and  it  owed  a  duty  to  the  plaintiff  to  keep  both  in 
a  perfect  and  safe  condition  for  the  transportation  of  pas- 
sengers with  entire  safety,  so  far  as  human  prudence  can 
accomplish  these  results.  Experience  proves  that,  when  the 
track  and  machinery  are  in  this  condition,  and  prudently  op- 
erated, the  trains  will  keep  upon  the  track,  and  run  thereon 
with  entire  safety  to  those  on  board.  Whenever  a  car  or 
train  leaves  the  track,  it  proves,  that  either  the  track  or  ma- 
chinery, or  some  other  portion  thereof,  is  not  in  a  proper  con- 
dition, or  that  the  machinery  is  not  properly  operated,  and 
presumptively  proves,  that  the  defendant,  whose  duty  it  is 
to  keep  the  track  and  machinery  in  the  proper  condition, 
and  to  operate  it  with  the  necessary  prudence  and  care,  has, 
in  some  respect,  violated  this  duty.  It  is  true,  that  a  bad 
state  of  the  track  or  machinery  may  have  resulted  from  the 
wrongful  act  of  persons  for  whose  conduct  the  defendant  is 
not  responsible,  and  the  injury  to  the  passenger  may  have 
resulted  therefrom,  and,  in  such  a  case,  the  company  is  not 
responsible,  but  such  cases  are  extraordinary,  and  those 
guilty  of  perpetrating  such  acts  are  highly  criminal ;  and, 
therefore,  there  is  no  presumption  of  the  perpetration  of 
such  acts  by  others,  and  the  company,  if  excusable  upon  this 
gi-ound,  must  prove  the  facts  establishing  such  excuse." 

The  doctrine  of  the  instruction  under  consideration  has 
been  approved  by  the  courts  of  last  resort  in  divers  other 
States,  and  by  the  Supreme  Court  of  the  United  States. 
Pittsburg,  etc.,  R.W.  Co.  v.  Thompson,  56  111.  138 ;  Sulli- 
van V.  Philadelphia,  etc.,  P.  P.  Co.,  30  Pa.  St.  234 ;  Pal- 
timoi'e,  etc.,  P.  P.  Co.  v.  Worthington,  21  Md.  275 ;  Tonge 
V.  Kinney,  28  Ga.  1 ;  Zemp  v.  W.  &  M.  P.  P.  Co.,  9  Rich. 
Vol.  74.— 30 
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84;  New  Orleans j  etc.^  R.  R.  Co,  v.  Allbritton,  38  Miss. 
242;  Iliggina  v.  Hannibal^  etc^  R.  R.  Co.^  36  Mo.  418; 
Stokes  V.  SaltonstalU  13  Peters,  181.  Wo  are  of  the  opinion 
that  the  court  did  not  err  in  its  sixth  instruction  to  the  jury 
trying  the  cause. 

The  appellant's  counsel  claim  that  the  court  erred  in  its 
refusal  to  give  the  juiy  the  third  instruction  asked  by  the 
appellant,  which  reads  as  follows : 

**3.  The  plaintiff  having  shown  that  the  car  was  thrown 
from  the  track  and  road,  and  that  he  received  an  injury 
therefrom,  this  makes  a  prima  fade  case  in  favor  of  the 
plaintiff ;  but  if  the  defendant  has  shown  that  the  car  was 
thrown  off  by  reason  of  the  breaking  of  a  rail,  sufficient  in 
size  and  free  from  all  defects,  then  the  plaintiff  can  not  re- 
cover without  showing,  by  the  preponderance  of  the  evi- 
dence, that  the  break  resulted  from  some  defect  in  the  con- 
struction and  repair  of  the  road  or  the  machineiy,  or  from 
negligence  in  operating  the  train,  or  from  one  or  more  or 
all  of  these  causes." 

In  discussing  this  supposed  eiTor,  it  is  conceded  by  th® 
appellant's  counsel,  "that  the  main  controversy  between  the 
parties  was  jvs  to  the  cause  of  the  breaking  of  the  rail.  The 
plaintiff  claimed  that  the  rail  broke  for  want  of  sufficient 
support,  the  ties  under  the  rail  being  rotten,  and  the  rails 
not  being  well  spiked  down,  etc.  On  the  other  hand,  the 
defendant  claimed  that  the  ties  under  the  rail  were  good, 
and  the  rail  properly  spiked,  and  the  like,  and  the  bi^ak 
was  caused  by  the  action  of  the  frost  alone.  »  *  »  •  • 
To  sav  the  least,  on  this  issue  there  was  a  sti'ons:  conflict  of 
evidence."  Under  this  view  of  the  state  of  the  evidence, 
which  is  certainly  as  favoi-able  foi'  the  appellant  as  its  learned 
counsel  could  make  it,  we  are  of  the  opinion  that  the  court 
committed  no  error  in  its  refusal  to  give  the  third  instrue- 
tion,  above  quoted,  at  the  appellant's  request.  In  the  case 
as  stated  in  said  instruction,  it  was  not  sufficient,  we  think, 
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for  the  appellant  to  show  that  the  broken  rail  was  ''suffi- 
cient in  si2e  and  free  from  all  defects;"  but,  in  orddr  to 
relieve  itself  of  the  burthen  of  the  issue  in  the  case  as  stated, 
it  was  necessaiy  that  the  appellant  should  have  gone  further, 
and  have  ^hown  that  such  broken  rail  had  been  properly 
laid  down  and  spiked,  on  sound  and  sufficient  cross-ties. 

The  next  point  made  by  the  appellant's  counsel  in  argu- 
ment is,  that  the  court  erred  in  refusing  to  give  the  first  and 
sixth  instructions  asked  by  the  appellant.  These  two  in- 
structions were  as  follows : 

"1.  If  the  caboose  in  <}uestion  was  good  and  sufficient  for 
running  with  safety  while  upon  the  road  of  the  defendant, 
the  fact  thai*  it  was  unable  to  resist  the  crash  when  thrown 
from  the  track  and  road  does  not  constitute  a  case  of  neg- 
ligence against  the  defendant,  for  not  providing  a  good  and 
sufficient  car  or  caboose  for  carrying  passengers." 

"6.  If  the  road  of  the  defendant  was  good  and  sufficient 
for  safety,  and  if  the  car  was  thrown  from  the  road,  with- 
out any  carelessness  or  neglect  of  the  defendant,  by  the 
breaking  of  a  rail,  or  from  some  hidden  or  unavoidable 
cause,  and  if  the  car  in  which  the  plaintiff  was  riding  was 
sufficient  and  safe  for  running  while  it  remained  on  the 
road,  you  can  not  find  against  the  defendant  oii  the  ground 
that  if  the  car  had  been  stronger  the  injury  might  not  have 
•occured,  or  not  been  so  severe.'* 

The  court  did  not  err,  we  think,  in  its  refusal  to  give 
these  two  instructions,  or  either  of  them,  to  the  jury  trying 
the  cause,  It  will  not  do  to  say,  as  a  matter  of  law,  that  « 
railroad  company  has  performed  it^  full  duty  as  a  commoi^ 
carrier  of  passengers,  whew  it  has  furnished  for  their  car- 
riage a  car  or  caboose,  which  will  run  with  safety  while  upon 
its  road,  but  will  be  unable  to  resist  the  crash  when  thrown 
from  its  track.  Yet  this  is  substantiallv  what  the  court  was 
asked  to  tell  the  jury  in  each  of  the  two  instructions  above 
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quoted.     The  instructious  do  not  state  the  law  correctly^ 
and' the  court  very  properly  refused  to  give  them. 

The  appellant's  counsel  next  complain  of  the  action  of  the 
court  in  amending  and  modifjring  the  latter  part  of  the  sev- 
enth instruction,  asked  by  the  appellant,  and  in  giving  the 
instruction  as  amended  and  modified.  We  set  out  the  part 
of  said  instruction,  to  which  the  compliant  of  counsel  ap- 
plies, as  follows : 

"For  instance,  if  there  were  rotten  and  defective  ties,  de- 
fective chairs  and  loose  spikes,  at  other  points  in  the  road, 
such  facts,  if  proven,  would  not  make  a  case  of  negligence 
at  the  point  of  the  accident,  nor  render  the  defendant  liable 
for  the  injury,  unless  [such  defective  condition  was  showa 
at  the  point  of  the  accident,  and]  it  was  further  shown  that 
such  defective  condition  caused  or  materially  contributed  to 
the  accident." 

The  amendment  and  modification  of  the  foregoing  i^art  of 
the  seventh  instruction  by  the  court,  consisted  in  striking  out 
therefrom  the  words  which  we  have  enclosed  within  brack- 
ets, and  in  inserting  therein  the  words  which  we  have  ital- 
icized, at  the  place  where  they  now  appear.  In  their  brief 
of  this  cause  the  appellant's  counsel  say  that  the  plain  and 
obvious  meaning  of  the  seventh  instruction,  as  asked,  was 
this :  **That  the  jury  had  no  right  to  infer  a  defective  con- 
dition of  the  road  at  the  place  of  the  accident,  from  proof 
of  a  defective  condition  at  other  points.  The  instruction  as 
given  said  to  the  jury,  in  effect,  simply  this :  that  proof  of 
defects  in  the  road  at  other  points  would  render  the  defend- 
ant liable,  if  such  defects  caused  or  contributed  to  the  acci- 
dent. This  was  correct,  but  it  did  not  cover  the  point 
asked."  We  agree  with  counsel,  that  the  instruction,  as 
amended,  modified  and  given,  was  correct ;  and  we  are  of 
the  opinion  that  the  court  did  not  err,  either  in  refusing  to 
give  the  instruction  jls  asked,  or  in  amending  and  modifying 
the  same  in  the  manner  indicated,  and  as  it  was  given. 
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Appellant's  counsel  say,  in  their  brief,  that  the  court  erred 
in  refusing  to  give  the  second  instruction  asked  by  the  de- 
fendant ;  but  they  have  failed  to  point  out  the  supposed 
error  therein,  or  to  discuss  any  question  thereby  presented. 
"Under  the  settled  practice  of  this  court,  this  alleged  error 
must,  therefore,  be  regarded  as  waived. 

The  court,  at  the  appellant's  request,  submitted  to  the  jury 
trying  the  cause,  the  following  question  of  fact  : 

•'5.  At  what  time  (giving  the  hour  and  minute)  did  the 
^wreck  occur,  on  the  23d  of  March,  1877,  on  the  road  of 
the  defendant?" 

The  jury  first  answered  this  question  as  follows :  **From 
the  evidence  adduced,  we  can  not  so  accurately  answer.*' 
But  this  answer  having  been  objected  to,  the  jury  retired 
under  the  direction  of  the  court,  and  afterward  returned 
this  answer  to  the  question :  **From  the  nature  of  the  ques- 
iion,  we  can  not  so  positively  answer."  Over  the  appel- 
lant's objection,  the  second  answer  was  accepted  by  the 
couit,  and  the  jury  were  discharged  from  the  further  con- 
jsideration  of  the  question.  It  is  claimed  by  the  appellant's 
^counsel  that  this  action  of  the  court  was  erroneous,  but  we 
-can  not  so  regard  it.  On  this  point  counsel  say :  ^'Two  wit- 
nesses at  least  testified  that  the  wreck  occuired  between 
11.40  and  11.45  a.  m."  It  is  certain,  we  think,  that  the 
jury  <ould  not,  from  the  evidence  of  these  two  witnesses, 
^ive  *'the  hour  and  minute"  at  which  the  wreck  occurred; 
-and  it  was  the  precise  time  to  a  minute,  and  not  an  approx- 
imation of  the  time,  which  the  question  required  the  jury  to 
give  in  their  answer  thereto.  It  seems  to  us  that  each  of 
the  answers  of  the  jury  was.  a  suflScient  answer  tothe  ques- 
tion submitted  to  them,  under  the  evidence  as  stated  by  the 
appellant's  counsel.  The  question  was  so  framed  that  it 
might  well  have  been  understood  by  an  accurate  and  liberal 
minded  jury  to  require  from  them  a  direct  and  positive 
-answer  to  a  minute,  or  none  at  all ;  and  as  they  could  not, 
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under  the  evidence  as  stated  by  counsel,  answer  to  a  minate^ 
their  answers  were  that  they  could  not  answer  so  accurately 
or  so  positively  as  the  question  seemed  to  require  them  to 
answer.  We  have  no  doubt  that  the  jury  answered  the 
question  conscientiously ;  and  the  action  of  the  couit,  iii 
discharging  them  from  the  further  consideratiou  of  the  ques- 
tion, was  right  and  proper,  as  it  seems  to  us. 

The  only  other  matter  complained  of  by  the  appellant V 
counsel  is  mentioned  in  their  brief  in  the  following  language  : 

*'Wo  further  submit  that  a  new  trial  should  have  beca 
granted  for  each  of  the  28th,  29th,  30th  and  32d  reasons 
assiscned  for  a  new  trial.  But  as  this  brief  is  alreadvtoo 
long,  we  must  content  ourselves  with  simply  calling  the  at- 
tention of  the  court  to  these  reasons."  This  is  all  that  coud- 
sel  have  said  on  the  question  presented.  Under  the  prac- 
tice of  this  court,  and  with  all  proper  respect  for  the  learned 
counsel,  we  think  that  we  must  content  ourselves  with  sim- 
ply sa3nng  that  the  questions  arising  under  these  reasons  for 
a  new  trial,  if  there  were  any  such  questions  properly  saved, 
must  be  regarded  as  waived. 

We  find  no  ciTor  in  the  record  of  this  cause  for  which  the 
judgment  below  can  or  ought  to  be  reversed. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overruled. 


km    363?  No.  7607. 

~ I 

BoWEN   V.  Bo^VEN. 

Change  of  Yt,WE,^ Affidavit,  — Statute  Construed. — Under  the  thW 
clause  of  section  207  of  the  codo,  as  amended  by  the  act  of  March  6th, 
1S77,  Acts  1877.  Ke^.  Ress..  p.  103,  the  affidavit  of  the  defendant  for  t 
change  of  venue  must  specifically  set  forth  the  defence.    The  general 
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Ptatement  therein,  ''that  the  affiant  has  a  p^ood  and  meritorious  defence 
to  said  action,  as  set  forth  in  his  answer,"  is  insufficient. 

JiyRY,— Bight  to  FoU.—Question  Asked.— Verdict,^The  right  to  poll  the 
jury,  in  civil  actions,  is  expressly  conferred  by  statute,  but  it  must  be 
restricted  to  the  single  question  to  each  jiu-or,  *'Is  this  your  verdict?" 
and  not  '-Is  this  your  verdict,  and  are  you  still  satisfied  with  it?" 

EviDEfiCE.— Witness.— Value  of  Services.—lt  is  competent  for  a  witness  to 
state  the  value  of  another's  sei-vices,  where  lie  has  knowledge  of  the 
matter  in  controversy,  and  is  acquainted  witli  the  value  of  services  such 
as  those  rendered. 

From  the  CaiToU  Circuit  Court. 

J.  ApplegatCy  J.  li,  Coffroth  and  C7.  jB.  Stuart^  for  ap- 
pellant. 

Elliott,  J. — ^The  appellee's  complaint  is  for  work  and 
labor  performed  by  him  for  the  appellant.  The  answer  of 
the  appellant  is  the  general  denial  and  payment.  To  the 
plea  of  pajTnent  a  reply  in  denial  was  filed. 

The  onl}^  questions  which  counsel  argue  are  those  pre- 
sented by  the  assignment  based  upon  the  ruling  denying  a 
new  trial. 

An  aflSdavit  was  made  by  appellant  for  a  change  of  venue 
from  the  county.  The  court  refused  to  gi'ant  the  change, 
and  in  this  did  right.  The  affidavit  was  radically  defective, 
for  the  reason  that  it  did  not  specifically  set  forth  the  de- 
fence of  appellant.  A  general  statement  is  made,  *'that  the 
aflSant  has  a  good  and  meritorious  defence  to  said  action,  as 
set  forth  in  his  answer."  The  statute  requires  that  the  **ap- 
plicant  shall  further  show  by  his  affidavit  that  he  has  a  good 
and  meritorious  *  *  defence,  which  shall  be  specifically 
set  forth  therein."  Acts  1877,  p.  103.  This  provision  is  clear 
and  explicit,  and  a  party  is  not  entitled  to  a  change  of  venue 
unless  his  affidavit  specifically  states  his  defence.  To  permit 
a  party  to  evade  the  statute  by  mere  general  references 
-would  be  to  seriously  impair,  if  not  to  altogether  destroy, 
the  beneficial  effect  of  the  statute. 

The  appellant  asked  to  have  the  jury  polled,  and  his  re- 
quest was  granted.   The  court  instructed  the  jurors,  that,  as 
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«ach  name  was  called  he  should,  if  the  verdict  was  his,  re- 
spond to  the  question  asked  him,  "Yes  ;"  if  it  was  nof  his 
verdict,  he  should  respond  to  the  question  propounded, 
**No."  The  appellant  requested  the  court  to  allow  each 
juror  to  be  asked,  "Is  this  your  verdict,  and  are  you  still 
satisfied  with  it?" 

The  right  to  poll  the  jury  in  civil  actions  is  expressly  con- 
ferred by  statute.  2  R.  S.  1876,  p.  170.  The  common  law 
did  not  recognize  the  right  as  one  which  a  party  could  de- 
mand as  matter  of  right,  but  regarded  it  rather  as  a  priri- 
lege  which  might  be  granted  or  withheld,  at  the  discretion  of 
the  trial  court.  JRopps  v.  Barker^  4  Pick.  239  ;  Common- 
wealth  v.  Roby^  12  Pick.  496  ;  Commonwealth  v.  Coslley,  118 
Mass.  1 ;  77*6  State  v.  Wise,  7  Rich.  412. 

As  our  statute  grants  the  right  to  poll  the  jury,  we  are 
bound  to  examine  and  determine  the  question  made  by  the 
ruling  refusing  the  appellant  the  right  to  propound  to  each 
juror  the  interrogatory,  "Is  this  your  verdict,  and  are  yon 
still  satisfied  with  it?*' 

Counsel  have  not  furnished  us  with  any  authority  in  sup- 
port of  their  position,  and  we  have  found  none.  We  do, 
however,  find  authority  declaring  a  different  doctrine.  In 
The  State  v.  Bogain,  12  La.  An.  264,  it  was  held  that  "The 
object  of  polling  the  jury  is  to  ascertain  whether  the  verdict, 
as  announced  by  the  foreman,  was  concurred  in  by  all  the 
jurors,  and  the  inquiry  should  be  restricted  to  the  question, 
*Is  this  your  verdict?'  "  The  doctrine  of  the  case  cited  has 
received  the  sanction  of  one  of  our  ablest  and  most  philo- 
sophical text-writers.  1  Bishop  Orim.  Proced.,  sec.  1003.  Id 
Labar  v.  Koplin,  4  N.  Y.  646,  the  language  of  the  court  is 
very  like  that  used  in  the  Louisiana  case.  In  the  ease  last 
cited,  the  Court  of  Appeals  said :  *'The  object  of  polling* 
jury  is  to  ascertain  if  the  verdict  which  has  just  been  pre- 
sented or  announced  by  their  foreman  is  their  verdict,  or  in 
other  words  if  they  still  agree  to  it ;  not  to  ask  them  whattbeir 
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verdict  means,  nor  to  question  them  as  to  their  intention  in 
finding  it.  This  is  performed  by  the  clerk,  who,  as  he  calls 
over  the  list  of  jurors,  asks  them  one  by  one,  or  by  the  poll, 
the  simple  question,  *Is  this  your  verdict?*  This  question 
requires  but  one  answer,  and  still  embraces  all  the  legitimate 
objects  of  polling  a  jury.  The  party  has  no  right  to  dic- 
tate the  manner  in  which  a  jury  shall  be  polled,  or  to  insist 
on  mny  other  question  being  put  to  them  than  the  simple  one 
to  ascertain  whether  they  agree  to  the  verdict  as  presented.** 

We  are  satisfied  that  the  rule  declared  by  these  cases  is  a 
43ound  and  practical  one.  The  question,  *'Is  this  your  ver- 
dict?'* asks  for  all  the  information  a  party  is  entitled  to  re- 
ceive, and  affords  each  juror  ample  opportunity  to  dissent, 
if  he  is  dissatisfied.  It  is  better  to  restrict  the  right  to  inter- 
rogate the  jury  to  the  single  question  stated  ;  for,  if  a  party 
be  permitted  to  frame  other  questions,  great  abuses  are  very 
likely  to  result,  and  the  practice  to  vary  with  each  particu- 
lar case.  Wrong  may  be  prevented  by  restricting  the  right 
to  inten-ogate  the  jury  as  we  have  indicated,  and  no  harm 
can  be  done  the  party,  because  the  question  suggested  calls 
for  an  answer  conveying  all  the  information  to  which  he  has 
any  right. 

Complaint  is  made  of  the  ruling  allowing  the  appellee  to 
ask  certain  witnesses  the  following  question :  **Taking  the 
services  you  saw  your  brother  rendering  for  the  defendant, 
— such  services  as  you  saw  him  doing  there, — what  would 
jou  say  his  services  were  reasonably  worth  per  month?** 
There  was  no  error  in  this  ruling.  The  witness  is  simply 
asked  to  state  the  value  of  another's  services,  and  in  this 
there  is  no  invasion  of  the  province  of  the  jury.  The  prin- 
ciple which  supports  this  ruling  is  precisely  the  same  >is  that 
which  entitles  a  plaintiff,  in  an  action  to  recover  the  value 
of  a  horse,,  to  ask  a  competent  witness  to  state  such  value. 
It  is  always  proi)or  to  prove  values  by  witnesses  who  have 
knowledge  of  the  matter  in  controversy  and  a  proper  ac- 
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quaiutance  with  general  values  of  articles  or  things  of  like 
character.  Johnson  v.  Tliompson^  72  Ind.  167.  The  witness, 
in  the  course  of  his  testimony,  had  fully  stated  what  work  he 
had  seen  the  appellee  do,  and  had  shown  him^lf  acquainted 
with  its  chainicter. 

Thc  witnesses  who  fixed  an  estimate  upon  the  value  of 
the  services  were  shown  to  have  some  acquaintance  with  the 
value  of  services  such  as  those  rendered  by  the  appellee. 
Where  a  witness  shows  himself  acquainted  with  valuer,  his 
testimony  is  competent.  The  weight  of  such  testimony 
depends,  in  a  great  degiee,  upon  the  extent  of  the  wit- 
nesses' acquaintance  with  such  matters ;  but  its  competency 
is  not  to  be  determined  by  any  such  standard. 

It  is  insisted  that  the  court  erred  in  refusing  to  permit  ap- 
pellant to  prove  what  induced  him  to  buy  the  hardware  store 
in  which  appellee's  services  were  performed.  There  was  no 
error  in  this  ruling. 

Judgment  affirmed. 

Opinion  ffled  at  November  Term,  1880. 

Petition  lor  a  reiie^ring  overruled  at  May  Term,  1881 . 
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Assignment  op  Error. — Suffl4:ieney  of  Complaint.—  Separate  ParagrapkM^ 
— Practice. — Supreme  Court.  -  Motion. — ITie  siifflciency  of  a  complaint, 
as  a  whole,  may  be  assiffned  as  eiTor  in  the  Supreme  Court,  and  so  the 
sufficiency  of  each  paragraph  be  bwught  under  review,  but  jsepcirate 
assignments  on  the  respective  paragrnphs  severally  can  not  be  nuide. 
An  assignment  of  error,  to  bo  good,  must  be  snch.  if  true.  a«  to  nH)niTe 
the  reversal  of  the  judgment;  but.  if  an}'  paragniph  of  a  complaint  is 
good,  the  sufficiency  of  other  paragraphs  can  not  be  que.'^tioned.  efftier 
by  a  motion  in  arrest  or  by  an  assignment  of  error  that  it  dce.s  cot 
state  facts  sufficient. 
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Same.  -The  assignment  of  errore  is,  in  effect,  the  appellant's  complaint 
in  the  Supreme  Court,  and,  like  the  paragraphs  of  a  complaint,  each 
separate  specification  of  eiTor  must  in  itself  state  a  suftlcieut  cause  for 
revei-sing  the  judgment. 

CONTIJACT.  —  Correction  of.  —  Mutual  Mistake, —  Complaint.  —  Verdict. — 
Where  the  complaint  upon  a  contract  alleges  a  mutual  mistake  as  to- 
the  terms  thereof,  and  shows  by  its  averments  exactly  what  figures  the 
parties  agi'eed  upon  and  intended  to  have  inserted  instead  of  those  writ- 
ten therein,  it  is  good  on  demurrer,  and  certainly  sufficient  after  verdict.. 

Same. — Conditional  Promissory  Note.—Demand,—!^ odenvdnd  is  necessary 
befoi-e  suit,  upon  a  promissor}'  note  executed  payable  on  condition  that 
the  maker  should  be  unable  to  show  that  he  had  forwarded  to  the  payee 
a  certain  sum  on  account  of  revenue  taxes  collected  by  the  maker  as 
deputy  of  the  payee. 

Thactice.— Answers  to  Interrogatories,— Where  the  answers  to  interroga- 
tories show  that  the  jury  found  for  the  plaintiff  upon  a  good  paragi'aph. 
of  complaint,  the  Supreme  Court  will  not  consider  the  sufficiency  of  the 
other  paragraphs  thereof. 

Same.— Identical  Paragraphs  of  Complaint. — Refusal  to  compel  Election. — 
Harmless  Error.— 'So  available  error  is  committed  by  the  refusal  of  the 
trial  court  to  compel  a  plaintiJK  to  elect  between  t>vo  paragraphs  of  hia 
complaint,  though  they  be  word  for  word  the  same,  and  admitted  tO' 
be  for  the  same  cause  of  action. 

From  the  Himtiiiirtoii  Circuit  Court. 

J.  Ji.  Caff  roth,  T.  L.  Lucas  and  W.  H.  Trammel,  for 
appellant. 

M.  A.  Chipman,  J.  C.  Branyan  and  C.  W.  Watkins,  for 
appellee. 

Woods,  J. — ^Complaint  in  three  paragraphs,  by  the  appel- 
lee against  the  appellant ;  issues  of  fact ;  verdict  and  judg- 
ment for  the  plaintiff,  and  appeal  by  the  defendant. 

The  first  three  assignments  of  error  bring  separately  in 
question  the  suflBciency  of  the  facts  aven-ed  in  the  respec- 
tive paragraphs  of  the  complaint  to  constitute  a  cause  of 
action.  The  suflSciency  of  the  complaint  as  a  whole  may  be 
assigned  as  error,  and  so  the  suflSciency  of  each  paragraph 
be  brought  under  review,  but  separate  assignments  on  ther 
ixispoctivc  paragraphs  severally  can  not  be  made.  An  as- 
signment, to  be  good,  must  be  such,  if  true,  as  to  require 
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the  reversal  of  the  judgment ;  but,  if  any  paragraph  of  a 
complaint  is  good,  the  sufficiency  of  other  paragraphs  cud 
not  be  questioned,  either  by  a  motion  in  arrest  or  by  ao 
assignment  of  error  that  it  does  not  state  facts  sufficient. 
Though  error  be  assigned  separately  upon  each  of  several 
paragraphs  of  a  complaint,  it  can  not  be  determined  upon 
any  single  assignment,  that  the  judgment  ought  to  be  re- 
versed ;  and,  though  an  examination,  if  made,  might  lead  to 
the  conclusion  that  each  paragraph  of  the  pleading  was  fa- 
tally defective,  the  judgment  must  still  be  affirmed,  because 
there  is  no  single  assignment  which  presents  the  whole  que^ 
tion.  A  number  of  defective  assignments  can  not  be  com- 
bined to  constitute  a  good  one,  any  more  than  several  insuf- 
ficient paragraphs  of  a  complaint  can  be  deemed  to  make  a 
good  complaint.  The  assignment  of  errors  is,  in  effect,  the 
appellant's  complaint  in  this  court,  and,  like  the  paragraphs 
of  a  complaint,  each  separate  speciBcation  must  in  itself  state 
a  sufficient  cause  for  reversing  the  judgment.  On  this  sub- 
ject, see  Higghis  v.  KendalU  73  Ind.  522,  and  cases  there 
cited  ;  'McCallisier  v.  Mounts  73  Ind.  559. 

The  eighth  assignment,  however,  is  upon  the  whole  com- 
plaint, and  requires  a  decision  whether  any  paragraph  is 
sufficient.  The  first  and  second  are  subtantially  the  same, 
.and  are  based  on  the  following  instrument,  to  wit : 

'* Huntington,  Ind.,  April  14th,  1869. 

**0n  or  before  three  months  after  date,  I  promise  to  pay 
to  the  order  of  D.  C.  Chipman  the  sum  of  two  hundred  and 
ninety-four  and  tVo  dollars,  without  relief  from  valuation 
laws,  upon  the  following  conditions :  That,  if  I  am  able  to 
show  that,  as  deputy  collector  of  Huntington  county,  I  for- 
warded to  the  said  Chipman  the  sum  of  $48,968.64  for  in- 
ternal revenue  taxes,  then  this  note  is  to  be  void,  else  to  re- 
main in  full  force  for  anj'^  amount  not  exceeding  $294.83. 

•'Witness  my  hand  and  seal. 

(Signed)     *»Wm.  H.  Trammel." 
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These  paragraphs  each  show  that  from  July  15th,  1862,  to 
the  30th  day  of  November,  1866,  the  plaintiff  had  been  the 
collector  of  internal  revenue  for  the  Eleventh  Revenue  Dis- 
trict of  Indiana,  and  that  the  defendant  had  been  his  deputy 
collector  for  the  county  of  Huntington  ;  that  the  defendant 
had  failed  to  pay  over  to  the  plaintiff  the  sum  of  $300,  col- 
lected by  him  as  such  deputy  during  the  month  of  February, 
1865,  for  which  sum,  less  his  commission  thereon,  he  exe- 
cuted to  the  plaintiff  said  note  ;  that  there  was  a  mistake  in 
the  drawing  of  said  instrument,  in  this,  that  it  was  intended 
and  agreed  by  the  parties  that  in  the  conditional  clause  of  the 
note  it  should  read  **$49,232.45,"  instead  of  *'$48,968.64," 
as  the  same  is  written. 

The  chief  objection  urged  against  these  paragraphs  of  the 
complaint  is,  that  they  do  not  aver  such  a  mutual  mistake  as 
to  entitle  the  plaintiff  to  a  correction  of  the  contract ;  and 
in  support  of  the  objection  the  following  cases  are  cited : 
Baldwin  v.  Kerliny  46  Ind.  426  ;  Barnes  v.  Bartleit^  47  Ind. 
98  ;  Nicholson  v.  Caress^  59  Ind.  39  ;  Easter  y.  Severing  64 
Ind.  375  ;  Schoonover  v.  Dougherty ^  65  Ind.  463.  The  aver- 
ments show  exactly  what  figures  the  parties  agreed  and  in- 
tended to  have  inserted,  and  that  by  mistake  other  figures 
were  inserted  instead.  This  would  be  good  upon  demurrer, 
and  is  certainly  sufficient  after  verdict.  The  Indianapolis, 
etc.,  B:  B.  Co.  v.  McCaffery,  72  Ind.  294. 

No  demand  was  necessary  before  bringing  suit  on  this 
contract.  The  answers  to  interrogatories  show  that  the  jury 
found  for  the  plaintiff  upon  the  first  and  second  paragraphs 
of  the  complaint,  and,  these  being  good,  we  need  not  con- 
sider whether  or  not  the  third  was  good.  T/ie  Ohio,  etc.,  B. 
W.  Co.  v.  Collam,  73  Ind.  261. 

The  oven'uling  of  the  appellant's  motion  for  a  new  trial 
IS  also  assigned  for  error,  and  under  this  head  it  is  insisted 
that  the  alleged  mistake  in  the  contract  is  not  proven  by 
sufficient  evidence.     It  was  clearlv  shown  that  the  total  sum 
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remitted  by  the  appellant  to  the  appellee,  or  paid  over  and 
accounted  for  was  $48,968.64 ;  that  the  collections  made  by 
the  appellant  in  February,  1865,  were  $851.08,  while  only 
$551 .08  seemed  to  have  been  accounted  for  and  remitted. 
This  deficiency  was  discovered  by  the  parties,  and  the  in- 
strument sued  on  was  executed  therefor,  but  as  jppellant 
was  insisting  that  remittances  had  been  made  covering  the 
apparent  deficiency,  the  conditional  clause  was  inserted,  the 
intention  of  the  parties  being  to  insert  in  said  clause  the 
total  sum  which  the  appellant  ought  to  have  accounted  for, 
including  the  difference  between  $851.08  and  $551.08  afore- 
named, about  which  there  was  no  dispute,  and  which,  added 
to  the  sum  actually  accounted  for  by  the  appellant,  makes 
the  total  which  should  have  been  accounted  for,  the  sum  of 
$49,268.64.  While  the  evidence  does  not  show  that  these 
figures  were  mentioned  or  agi'eed  on  between  the  paities  as 
-exijressing  the  sum  which  should  be  inserted  in  the  contract, 
it  does  show  that  they  did  intend  to  insert  therein  the  actual 
sum  total  for  which  the  appellant  was  accountable,  but,  in- 
stead of  inserting  the  proper  amount,  the  appellant,  who 
drew  the  instrument,  inserted,  presumably  by  mistake,  the 
amount  which  he  had  actually  already  paid  over  and  had 
-credit  for,  thereby  makino:  the  contract  an  absurd  nullit^'. 
The  jury,  by  its  answei's  to  inteiTogatories,  have  expressly 
found  the  mistake  alleged,  showing  that  their  general  verdict 
for  the  plaintiff  rests  on  the  first  or  second  panigi-aph  of  the 
complaint,  and,  upon  the  evidence  as  set  forth  in  the  record, 
we  should  not  be  justified  in  disturbing  their  couclusioii. 

There  was  no  available  error  in  the  refusal  of  the  court  to 
•compel  the  plaintiff  to  elect  between  the  fii-st  and  second 
paragraphs  of  the  complaint.  Had  they  been  word  for  word 
the  same,  and  contained  an  express  admission  that  each  whs 
for  the  same  cause  of  action  set  forth  in  the  other,  we  could 
uot  reverse  the  judgment  on  that  account,  because  the  mer- 
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its  of  the  case  would  not  be  involved.     On  such  questions 
the  rulings  of  the  circuit  court  must  be  deemed  final. 

The  judgment  is  afSrmed,  with  costs. 

Petition  for  a  rehearing  ovemiled. 


•  •• 


Noi  7231. 

Hosford  v.  Johnson  et  al. 

FOREOLOSCRE. — Senior  and  Junior  Mortgages, — ^The  rights  of  a  junior  in- 
cumbrancer are  in  no  wise  affected  bv  the  foreclosure  of  a  senior  raort- 
gage,  unless  he  is  made  a  party  to  the  foreclosure  proceeding. 

SAMR.—Bedemption  Money. — Terms  of  Mortgage. — Whole  Mortgage  Debt 
must  be  Paid.— The  amount  of  redemption  money  to  which  a  purchaser 
at  a  sale  upon  foreclosure  of  a  senior  mortgage  is  entitled  depends  on 
the  terms  of  the  mortgage,  and  not  on  the  foreclosure  judgment,  nor 
on  the  amount  he  paid  at  the  sheriff ^s  sale.  Junior  incumbrancers  can 
not  redeem  by  paying  the  sum  of  the  purchase-money,  with  interest, 
but  they  must  pay  the  whole  moi*tgage  debt. 

Same. — Damages. — Attorney'* s  Fees. — Offer  to  Bedeem.—Wtitre  a  mortgage 
provides  for  attorney's  fees,  if  suit  be  brought  by  reason  of  the  default 
of  the  mortgagor,  they  become  a  part  of  the  damages  which  the  moit- 
gagee  is  entitled  to  recover,  and  an  incident  of  the  principal  debt;  and 
whether  such  suit  be  brought  on  the  notes  alone,  or  on  the  notes  and 
mortgiige,  his  right  to  i-ecover  attorney's  fees  accrues,  and  they  become 
a  pait  of  the  mortgage  debt,  and  junior  mortgagees  are  bound  to  in* 
elude  the  amount  of  such  fees  in  their  offer  to  redeem. 

Same. — Insurance  Premiums. — Where  it  is  a  part  of  the  contract  of  a  mort- 
gagor, and  a  condition  of  the  mortgage,  that  he  shall  keep  the  premi- 
ses insured  in  a  certain  sum  for  the  benefit  of  the  mortgagee,  charges 
for  premiums  paid  by  him  for  such  insurance,  which  the  mortgagor  has 
neglected  to  obtain,  are  allowable  as  a  part  of  the  redemption  money. 

Same.— Co«ta. — Junior  incumbrancers  are  not  required  to  pay  the  costs 
of  the  foreclosure  suit  of  their  senior  incumbrancer  as  a  part  of  the  re- 
demption money. 

Same. — Mortgagee  in  Possession. —  Bental  Value. — Necessary  Bepairs. — 
A  mortgagee  in  possession  is  chargeable  with  the  rental  value  of  the 
property,  and,  on  a  redemption  thereof,  he  is  entitled  to  be  reimbursed 
for  all  necessary  repairs  made  on  the  mortgaged  premises. 
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Estoppel.  — Necessary  Element. —  Knowledge  of  Legal  Sights.^  A.  pan* 
graph  of  answer  charging  in  effect  only  an  agreement  of  senior  tod 
junior  incumbrancers,  that  tiiey  wouid  not  bid  against  each  other  at 
their  respective  sales,  without  alleging  that  any  facts  were  known  to 
tJic  plaintiff  that  were  not  also  known  to  the  defendant,  discloses  na 
element  of  an  estoppel  by  condnct  against  a  plaintiff,  to  maintain  an 
Hoiion  for  redemption.  One  party  is  as  much  bound  as  the  other  to  a 
knowledge  of  their  respective  legal  rights. 

Pleadik  G.— Cro»«  Complaint  for  Foreclosure.^Ikmurrer. — ^A  cross  com- 
plaint seeking  a  foreclosure  of  a  mortgage  is  insufficient  upon  demur- 
rer, when  neither  the  mortgage  nor  a  copy  is  filed  therewith. 

From  the  Vigo  Circuit  Court. 

J,  G.  Williams^  JS.  C.  Davis  and  S.  B.  Davis^  for  Bf- 
pellaut. 

M.  Winfieldy  for  appellees. 

Newcomb,  C. — The  Atlas  Insurance  Company  held  a  mort- 
gage on  certain  real  estate  in  Vigo  county,  and  Johnson  and 
Finch  hold  a  junior  mortgage  on  the  same  property.  The 
Atlas  Company  foreclosed  its  mortgage,  but  did  not  make 
Johnson  and  Finch  defendants  to  the  action,  nor  did  the 
latter  appear  to  it.  A  separate  foreclosure  suit  was  insti- 
tuted by  Johnson  and  Finch,  and  their  mortgage  was  fore- 
closed. The  appellant,  Hosford,  purchased  the  mortgaged 
premises  at  the  sheriff's  sale  on  the  senior  mortgage,  bid- 
ding therefor  the  full  amount  of  the  judgment  and  costs. 
On  the  same  day,  the  property  was  also  sold  on  the  fore- 
closure judgment  of  the  appellees,  they  being  the  purchasers. 
After  the  year  for  the  statutory  redemption  had  expired, 
deeds  were  executed  by  the  sheriff  to  the  respective  pur- 
chaisers.  Johnson  and  Finch  then  tendered  to  Hosford  the 
amount  of  principal  and  interest  of  the  Atlas  Company's 
mortgage,  as  a  redemption  thereof.  The  tender  was  refused, 
and  they  then  filed  their  complaint  to  redeem,  alleging  the 
tender  and  refusal.  Hosford  demurred  to  the  complaint, 
but  his  demurrer  was  overruled.  He  then  answei^d  in  two 
paragraphs,  and  also  filed  a  cross  complaint,  pi*aying  a  fore- 
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closure  of  the  Alias  Company's  mortgage,  as  against  John- 
son and  Finch.  Demurrers  were  sustained  to  both  paragi*aphs 
of  the  answer  and  to  the  cross  complaint,  and  there  was  final 
judgment  on  demurrer  in  favor  of  the  appellees,  to  the  cifect 
that  ihey  were  entitled  to  redeem,  on  payment  of  the  prin- 
cipal and  interest  of  the  senior  mortgage ;  that  the  amount 
found  due  should  be  paid  into  court  within  fifteen  days,  and 
that,  on  such  paj-ment  being  made,  the  title  of  plaintiffs  in 
said  propeiiy  be  quieted,  and  that  Hosford  should  be  for- 
ever estopped  from  setting  up  any  title  thereto. 

The  principal  contention  between  the  parties  is,  whether 
Johnson  and  Finch,  in  order  to  redeem,  were  required  to  pay, 
in  additicm  to  the  principal  and  interest  of  the  senior  mort- 
gage, certain  suras  included  in  the  foreclosure  judgment  for 
attorney's  fees  and  for  insurance  premiums  paid  by  the  Atlas 
Company.  Hosford  also  chiimed  that  they  must  pay  the 
costs  of  the  foreclosure  proceeding,  and  that  he  ought  to  bo 
reimbursed  for  tlie  cost  of  a  new  rdof  he  put  on  the  building^ 
on  the  mortgaged  premises,  after  he  took  possession,  and 
for  certain  expenses  he  had  incurred  in  hiring  a  watchman 
to  take  care  of  said  building. 

The  doctrine  may  be  regarded  as  settled  in  this  State,  that 
the  rights  of  a  junior  incnmbmncer  are'in  no  wise  affected 
by  the  foreclosure  of  a  senior  mortgage,  unless  he  is  made 
a  party  to  the  foreclosure  proceeding.  Proctor  v.  Baker ^  15 
Ind.  178 ;  Murdoch  v.  Ford^  17  Ind.  52  ;  Holmes  v.  Bybee^ 
34  Ind.  2(52 ;  Hasselman  v.  McKernan^  50  Ind.  441. 

This  being  the  case,  the  amount  of  redemption  money  to 
which  Hosford  was  entitled  depended  on  the  terms  of  the 
mortgage,  and  not  on  the  foreclosure  judgment,  nor  on  the 
amount  he  paid  at  the  sheriff's  sale.  Had  he  jmrchased  the 
jM'operty  for  less  than  the  amount  due  upon  the  mortgage, 
the  junior  incumbrancers  could  not  redeem  by  paying  the  sum 
of  his  purchase-money,  with  interest,  but  they  would  be  re- 
Vol.  74.— 31 
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quired  to  pay  the  whole  mortgage  debt.     Collins  v.  2iijj8, 
14  Wal.  491. 

The  complaint  stated  the  date,  amount  and  rate  of  inter- 
est of  the  Atlas  Company's  mortgage.  This  was  admitted  bj 
the  answer,  but  in  the  answer  it  was  averred  that  the  mort- 
gage also  provided  that  the  mortgagor  should  keep  the  build- 
ings on  the  premises  insm*ed  in  the  sum  of  $5,000,  for  the 
benefit  of  the  mortgagee,  which  he  had  failed  to  do,  and 
that  the  latter,  in  consequence  of  such  failure,  had  paid 
$500  in  premiums  for  such  insurance,  which  was  allowed 
and  included  in  the  foreclosure  judgment.  Also  that  the 
notes  secured  by  the  mortgage  provided  that  in  case  of  suit 
the  maker  would  pay  five  per  cent,  attorney's  fees,  and  that 
in  the  foreclosure  judgment  such  fees  were  included  to  the 
amount  of  $200.  The  appellees  contend  that,  inasmuch  as 
they  were  not  parties  to  the  action  in  which  the  attorney's 
fees  were  recovered,  and  their  rights  as  junior  incumbrancers 
were  not  impaired  or  aftected  by  the  judgment  in  that  case, 
such  fees  were  not  a  valid  claim  against  them.  It  is  true 
that  they  were  not  liable  to  pay  these  attorney's  fees  becau^ 
of  their  allowance  in  the  judgment  rendered  in  favor  of  the 
Atlas  Company,  for  that  judgment  had  no  force  as  against 
them ;  but  they  were  required  to  pay  every  claim  secured 
by  the  mortgage.  By  the  terms  of  the  mortgage,  the  attor- 
ney's fees  became  a  part  of  the  mortgage  debt  in  case  suit 
should  be  brought  by  reason  of  the  default  of  the  mortgagor. 
They  were  a  part  of  the  damages  the  mortgagee  was  enti- 
tled to  recover,  and  an  incident  of  the  principal  debt.  Smi- 
ley V.  Metr,  47  Ind.  559  ;  Josselyn  v.  Edwards^  57  Ind.  212. 
Whenever  the  senior  mortgagee  instituted  an  action  to  re- 
cover the  debt  secured  by  the  mortgage,  whether  such  action 
were  upon  the  notes  alone,  or  upon  the  notes  and  mortga^re 
for  a  foreclosure,  the  right  to  recover  the  attorney's  fees  ac- 
crued and  became  a  part  of  the  mortgage  debt,  and  for  tbii 
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xeason  we  hold  that  the  junior  mortgagees  were  bound  to 
include  the  amount  of  such  fees  in  their  offer  to  redeem. 

As  to  the  insurance  premiums,  the  appellees  argue  that  the 
agreement  to  keep  the  property  insured  was  merely  a  per- 
sonal covenant  of  the  mortgagor ;  that  the  mortgage  did  not 
in  terms  provide  that  if  the  mortgagee  should  pay  such  pre- 
miums, on  the  failure  of  the  mortgagor  to  do  so,  the  amount 
.so  paid  should  be  deemed  a  part  of  the  mortgage  debt. 
There  is  no  copy  of  the  mortgage  in  the  record.  The  alle- 
gation of  the  answer  on  this  point  is  as  follows:  «*It  was 
understood  and  agreed,  and  so  stated  in  the  mortgage,  that 
said  Tuttle"  (the  mortgagor)  ''would  keep  said  building, 
insured,  and  would  pay  the  premiums  for  such  insurance.'^ 

In  Jones  on  Mortgages,  sec.  1,135,  it  is  said :  "Where  it 
is  part  of  the  contract  of  the  mortgagor,  and  a  condition 
of  the  mortgage,  that  he  shall  keep  the  premises  insured  in 
a  certain  sum  for  the  benefit  of  the  mortgagee,  charges  for 
premiums  paid  by  him  for  such  insurance,  which  the  mort- 
gagor has  neglected  to  obtain,  are  allowed."  For  authority 
the  author  refers  to  Harper  v.  JEli/j  70  111.  581 ;  Fowley  v. 
JPalmer^  5  Gray,  549 ;  and  Montague  v.  Boston^  etc.y  R.  li. 
Co.,  124  Mass.  242. 

In  the  Illinois  case,  it  was  held  that  a  mortgagee  in  pos- 
session would  be  allowed,  as  against  rents  coUegted  by  him, 
the  amount  paid  by  him  for  insurance  when  the  mortgage  re- 
quired the  mortgagor  to  keep  the  building  on  the  property 
insured  ;  and  the  case  in  124th  Massachusetts  was  of  the  same 
character.  In  Fowler/  v.  Palmer,  supra,  it  is  stated  that  it 
was  a  condition  of  the  mortgage,  that  the  mortgagor  should 
keep  the  buildings  insured  for  the  benefit  of  the  mortgagee, 
from  which  we  infer  that  the  mortgage  was  so  framed  as  to 
make  the  premiums  that  might  be  paid  by  the  mortgagee 
a  part  of  the  mortgage  debt,  in  case  the  mortgagor  failed 
to  insure. 

From  the  averment  in  the  answer,  we  can  not  say  that  the 
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court  below  erred  in  holding  that  the  insurance  premiums 
were  not  secured  by  the  mortgage.  The  appellees  were  not 
required  to  pay  the  costs  of  the  foreclosure  suit.  Jones  oit 
Mortgages,  sec.  1,084;  Gage  v.  Brewster j  31  N.  Y.  218; 
Moore  v.  Cordy  14  Wis.  213. 

The  complaint  charged  that  Hosford  had  received  $500  in 
rents  after  taking  possession  of  the  property  in  controvei'sj. 
The  answer  admits  the  possession,  but  denies  the  receipt  of 
any  rents,  and  avers  that  the  use  and  occupation  were  of  no 
value.  In  this  connection  a  claim  is  made  for  compensation 
for  a  new  roof,  put  upon  the  building  by  the  appellant,  and 
for  money  alleged  to  have  been  paid  by  him  to  a  watchman 
to  protect  the  premises  from  fire  ;  •'all  of  which,"  it  is  aver- 
red, *'was  absolutely  necessary  for  the  preser\'ation  and  pro- 
tection of  said  property." 

A  mortgagee  in  possession  is  chargeable  with  the  rental 
value  of  the  property,  and  on  a  redemption  of  his  mortgage 
he  is  entitled  to  be  reimbui*sed  for  all  necessary  i-epairs  made 
on  the  mortgaged  premises.  See  Jones  on  Mortgages,  sec. 
1129,  and  the  mmierous  authorities  there  cited. 

The  claim  of  appellant  to  reimbursement  for  the  seiTJces 
of  a  watchman  is  not  discussed  in  his  brief,  and  we  theit- 
fore  treat  it  as  waived. 

The  second  paragraph  of  the  answer  sets  up  matter  of 
supposed  estoppel.  It  alleges  that  on  the  day  of  the  .sher- 
iff's sales  appellant  exhibited  to  the  appellees  a  statement 
of  the  amount  due  on  the  Atlas  Company's  judgment  for 
principal,  interest  and  costs,  and,  before  said  property  ^vju< 
offered  for  sale,  it  was  agreed  between  them  that  the  appel- 
lant should  })uy  the  property  under  the  foreclosure  of  the 
Atlas  Company,  and  that  the  appellees  would  buy  under 
their  own  judgment ;  that,  pursuant  to  such  understanding, 
the  agent  of  the  appellees  attended  said  sale  in  company 
with  the  appellant,  and,  when  the  property  was  offered  ob 
the  Atlas  Company's  judgment,  appellant  bid  the  amount 
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due  thereon  and  the  costs ;  that  the  property  was  then  of- 
fered on  the  decree  in  favor  of  the  appellees,  and  it  was 
purchased  by  them,  through  said  agent,  for  the  amount  due 
them,  including  costs ;  that  said  agent  stood  by  and  saw  ap- 
pellant purchase  said  property,  and  knew  that  the  items  of  in- 
surance and  attorney's  fees  were  included  in  said  judgment, 
4ind  knew  also  that  Johnson  and  Finch  had  not  been  conclu- 
ded by  said  judgment,  because  they  were  not  parties  thereto  ; 
■and,  knowing  all  said  facts,  said  agent  kept  silent  and  did 
Bot  dispute  the  right  of  said  insurance  company  to  recover 
said  fees  and  insurance  premiums  in  their  foreclosure,  and 
gave  no  notice  of  appellees'  claim  that  they  would  not  be 
bound  by  said  judgment ;  but,  on  the  contrary,  by  said  un- 
dei*standing,  the  appellees,  by  their  agent,  purchased  said 
realty  under  their  judgment,  subject  to  the  senior  lien  of 
said  insurance  company,  and  that  appellant,  relying  on  the 
acquiescence  of  these  plaintiffs  in  said  judgment  and  the  sale 
thereunder,  paid  the  amount  of  his  bid  and  never  received 
any  notice  of  the  plaintiffs'  claim,  as  set  up  in  the  complaint, 
until  just  before  the  commencement  of  the  suit.  It  is  fur- 
ther averred  that  the  plaintiffs  below  had  notice  of  the  judg- 
ment and  proceedings  under  which  the  defendant  purchased, 
as  soon  as  the  sheriff  advertised  the  property  for  sale. 

We  fail  to  discover  an  estoppel  in  the  matters  set  forth  in 
this  paragraph.  The  only  agreement  charged  is,  in  effect, 
that  the  parties  would  not  bid  agninst  each  other  at  the  re- 
spective sales.  It  is  not  alleged  that  any  facts  were  known 
to  the  plaintiffs  that  were  not  also  known  to  the  defendant ; 
and,  as  to  the  legal  rights  of  the  parties,  one  was  as  much 
bound  to  a  knowledge  of  them  as  the  other. 

To  constitute  an  estoppel  by  conduct,  there  must  be : 

1.  A  representation  or  concealment  of  material  facts : 

2.  The  representation  must  have  been  made  with  knowl- 
edge of  the  facts. 
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3.  The  party  to  whom  it  was  made  must  have  been  ig- 
norant of  the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it. 

5.  The  other  party  must  have  been  induced  to  act  upon  it. 
Bigelow  Estoppel,  437  ;  Fletcher  v.  Holmes^  25  Ind.  458; 

TheGh^eensburghy  etCy  Turnpike  Co.  v.  Sidenery  40  Ind.  424. 

The  demurrer  to  appellant's  cross  complaint  was  properly 
sustained.  It  sought  a  foreclosure  of  the  Atlas  Company's 
mortgage,  but  neither  the  mortgage  nor  a  copy  thereof  was 
filed  with  the  cross  complaint. 

For  error  of  the  court  below,  in  sustaining  the  demurrer 
to  first  paragraph  of  the  answer  of  the  defendant,  Hosford^ 
the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  i$ 
hereby,  in  all  things  revei'sed,  at  the  costs  of  the  appellees, 
Johnson  and  Finch ;  and  that  said  cause  be  remanded,  with 
instructions  to  the  Vigo  Circuit  Court  to  overrule  the  de- 
murrer of  the  plaintiffs  below  to  the  first  paragraph  of  the 
answer  of  the  defendant,  Hosford,  and  for  further  proceed- 
ings in  accordance  with  said  opinion. 

Petition  for  a  rehearing  overruled. 


»»< 
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"74  486         School  Trustee. — Vacancy.— Appointee  can  Hold  untU  Successor  is  Eketr 

1$  *^  ed. — Cities  and  Toions.—A  school  trustee,  appointed  to  fiU  a  vacancy  in 

\i62__2  the  office  of  school  trustee  of  a  city,  under  the  act  of  March  12th.  1875» 

Acts  1875,  Beg.  Sess.,  p.  135,  is  entitled,  hy  force  of  the  third  section  of 

the  fifteenth  article  of  the  constitution  of  the  State,  to  hold  such  office 

until  a  successor  is  elected  and  qualified. 
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Sam^.— Election,— Term  of  Office.-^ Statute  Construed. --Bj  section  1  of 
said  act,  supra^  it  was  intended  to  create  in  each  town  and  city  of  the 
State  a  hoard  of  school  trustees,  composed  of  three  members,  one  to  be 
elected  and  take  his  office  each  year,  and  each  to  hold  office  for  three 
years ;  but,  in  so  far  as  said  section  prescribes  the  time  when  the  elec- 
tion shall  be  held,  it  is  directory  only. 

Same. — Election  to  be  Held  Anniuilly  inJune^  but  Valid  Election  may  be  Held 
on  Subsequent  Day, — Case  Distinguished, — Under  such  section,  succes- 
sive annual  elections  for  a  school  trustee  should  be  held  at  the  first 
regular  meeting  of  the  council  in  June ;  but  tills  does  not  limit  the  pow- 
er of  the  common  council  of  a  city  to  elect  only  on  such  day,  and  a  valid 
election  may  be  had  upon  a  subsequent  day.  The  State,  ex  rel.  Dicker- 
son,  V.  ffarrisony  67  Ind.  71,  distinguished. 

From  the  Floyd  Circuit  Court. 

A,  DowUngy  for  appellant. 

J.  H,  Stotsenburg  and  «7.  8.  Frazer^  for  appellee. 

Woods,  J. — ^Proceedings  upon  an  information  in  the  na- 
ture of  a  quo  warranto^  brought  for  the  purpose  of  determin- 
ing between  the  relator  and  the  appellant,  which  was  entitled 
to  the  office  of  school  trustee  of  the  city  of  New  Albany. 
Error  is  assigned  upon  the  overruling  of  the  appellant's  de- 
murrer to  the  information.  The  question  to  be  decided, 
however,  is  one  of  statutory  construction  entirely,  and  re- 
quires, in  order  to  be  understood,  only  an  outline  of  the 
facts  out  of  which  the  litigation  has  arisen. 

Some  time  before  the  month  of  June,  1880,  one  of  the 
school  trustees  of  New  Albany,  whose  term  of  office  would 
have  expired  on  the  first  Monday  of  that  month,  had  resigned 
the  office,  and  the  appellant,  Sackett,  had  been  duly  ap- 
pointed to  fill  the  vacancy.  At  a  regular  session  of  the  com- 
mon council  of  the  city,  held  on  the  19th  of  July,  1880,  the 
relator  was  elected  such  trustee  in  the  place  and  as  the  suc- 
cessor of  the  appellant,  and  qualified  and  demanded  the  of- 
fice, but  the  appellant  continued  to  hold.  No  election  of 
such  trustee  was  made  at  the  first  regular  meeting  of  the 
common  council  in  June,  1880,  or  at  a  subsequent  meeting, 
before  the  time  of  the  relator's  election,  either  because  a 
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quorum  of  the  council  was  not  present,  or  because  the  council 
was  unable  to  make  an  election  at  such  meetings. 

The  act  approved  March  12th,  1875,  Acts  1875,  Reg.  Sesj*., 
p.  135,  sec.  1,  provides  that  '*The  common  council  of  each 
city,  and  the  board  of  trustees  of  each  incorporated  town  of 
this  State,  shall,  at  their  first  regular  meeting  in  the  month 
of  Juno.,  elect  three  school  trustees  who  shall  hold  their 
office  one,  two  and  three  years  respectively,  as  said  trustees 
shall  determine  by  lot  at  the  time  of  their  organization,  iuid 
annually  thereafter  shall  elect  one  school  trustee  who  j?hall 
hold  his  office  for  three  years  ;  *  *  •  AH  vacancies  that 
may  occur  in  said  board  of  school  trustees  shall  be  filled  by 
the  common  council  of  the  city  or  board  of  trustees  of  the 
town,  but  such  election  to  fill  a  vacancy  shall  only  be  for  the 
unexpired  term." 

Bv  force  of  the  third  section  of  the  fifteenth  article  of  the 
constitution  of  the  State,  the  appellant,  though  appointed 
to  fill  only  an  unexpired  term,  was  entitled  to  hold  until  hi« 
successor  had  been  elected  and  qualified. 

The  case,  therefore,  presents  this  question :  The  city 
council  havin<r  failed  to  elect  a  scJiool  trustee  at  its  firet 
regular  meeting  in  June,  could  it  lawfully  elect  in  July? 

Counsel  for  the  appellant  has  stated  his  position  in  the 
following  language:  '*The  words  of  this  statute  are  per- 
emptory, definite  and  exclusive.  A  day  certain  is  fixed  for 
the  first  election,  and  every  subsequent  election  is  required 
to  be  held  annually  thereafter.  But  an  election  held  qKin 
any  other  day  than  the  day  of  the  first  regular  meeting  in 
the  month  of  June  in  each  j^ear,  would  not  meet  the  require- 
ment of  the  statute.  No  discretion  is  allowed  to  the  com- 
mon council.  No  provision  is  made  for  any  postponement 
or  adjournment  of  the  election  for  any  cause  whatever,  and 
it  can  not  be  fairly  inferred,  from  the  language  of  the  act, 
that  the  Legislature  contemplated  that  an  election  might  be 
held  on  any  other  day  than  that  fixed,  appointed  and  de- 
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clared  bv  the  law.  ♦  *  ♦  The  failure  of  the  common  coun- 
cW  to  elect  ut  the  time  appointed  by  the  statute  suspended 
their  power  of  election  until  the  recurrence  of  the  election 
day  in  the  following  year." 

The  counsel  for  the  appellee  on  the  contrary  insist  that, 
under  the  law,  the  duty  to  elect  is  imperative,  and  that,  in 
so  far  as  it  prescribes  the  time  when  the  election  shall  be 
had,  the  statute  is  directory  only. 

We  concur  in  this  position.  The  opposite  view  leads  di- 
rectly and  necessarily  to  results  which  it  is  impossible  to 
believe  could  have  been  intended  by  the  Legislature,  and 
which  an  examination  of  the  provisions  of  the  law  will 
plainly  show  were  not  intended.  A  failure  to  elect  at  the 
appointed  time,  us  may  well  have  been  conceived,  is  liable 
to  happen  from  many  causes.  A  quorum  of  the  common 
coun<;il  may  be  wanting  on  account  of  accident,  or  of  sick- 
ness, or  of  absence  of  its  members  ;  and,  when  a  quorum  is 
not  wanting,  a  tie  vote  may  defeat  a  choice.  But  if  it  be  held 
that  a  failure  to  elect  suspends  the  power  to  elect  until  the 
recurrence  of  the  prescribed  day,  it  is  easy  to  seb  that  cor- 
rupt motives  and  influences  may  intervene  for  the  purpose  of 
preventing  an  election  at  the  appointed  time.  If  reasonably 
possible  to  be  escaped,  an  interpretation  of  the  law  which 
promotes  or  tends  to  such  results  should  not  be  adopted. 

Returning  to  the  provisions  of  the  enactment  under  con- 
sideration, it  may  be  safely  affirmed  that  the  legislative  in- 
tent was  to  create  in  each  town  and  city  of  the  State  a  board 
of  school  trustees,  composed  of  three  members,  one  to  be 
elected  and  take  his  office  each  year,  and  each  to  hold  office 
for  three  years.  This  is  the  manifest  general  purpose  of 
the  act,  with  reference  to  which  particular  clauses  or  pro- 
visions should  be  construed. 

It  is  true,  as  suggested  by  counsel  for  the  appellee,  that 
it  is  onlv  the  first  election  of  these  trustees  which  is  ex- 
pressly  fixed  for  the  first  regular  meeting  in  the  month  of 
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June,  and  that  subsequent  elections  are  only  required  to  be 
had  **annually  thereafter,"  which,  without  violence  to  the 
language,  may  be  interpreted  to  mean  <^once  in  each  year 
thereafter."  We  do  not  doubt,  however,  that  the  proper  con- 
struction is,  that  the  successive  annual  elections  should  be 
held  at  the  first  regular  meeting  of  the  council  in  June.  But 
this  should  not  be  deemed  to  be  a  limitation  on  the  power 
to  elect,  which,  if  necessary,  may  as  well  be  exercised  at  a 
subsequent  time.  If  the  power  can  not  be  exercised  except 
on  the  day  named  in  the  statute,  then  a  successor  to  the  ap- 
pellant can  not  be  chosen  before  June,  1883  ;  and  in  every 
case  of  failure  to  elect  at  the  first  meeting  in  June,  the  in- 
cumbent may  hold  over  for  another  full  term  of  three  years. 
The  council  "annually  thereafter  shall  elect  one  school  trus- 
tee, who  shall  hold  his  office  for  three  years,"  says  the  law, 
and,  if  as  counsel  claims,  this  language  is  "peremptory, 
definite  and  exclusive,"  there  can  be  an  election  of  but  one 
trustee  each  year,  and  as  one  vacancy  occurs  regularly  each 
year,  that  alone  can  be  filled ;  and  even  if  it  be  conceded 
that  more  than  one  may  be  elected  at  a  time,  there  still  re» 
mains  the  provision  that  the  trustee  so  elected  shall  hold  Ids 
office  for  three  years ;  and  so  it  will  result  that  instead  of 
one  trustee  going  out  and  his  successor  coming  in  annually, 
there  may  be  two  trustees  and  even  the  entire  board  to  be 
elected  at  one  time,  which  would  frustrate  entirely  the  de- 
sign of  the  law  in  this  important  respect.  There  are,  be- 
sides, no  restrictive  or  negative  words  in  the  act  which  for- 
bid an  election  on  the  next  day,  week  or  month,  after  the 
day  named  therefor.  Our  conclusion  that  such  an  election 
may  be  valid,  though  had  after  the  appointed  time,  is  not 
only  supported  by  sound  reason  and  the  demands  of  public- 
policy,  but  is  in  accordance  with  the  current  of  authority. 
Says  Chancellor  Kent,  1  Com.  461 :  "The  intention  of 
the  law-giver  is  to  be  deduced  from  a  view  of  the  whole,  and 
of  every  part  of  a  statute,  taken  and  compared  together.  The 
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real  intention ,  when  accurately  ascertained ,  will  always  pre- 
vail over  the  literal  sense  of  terms."  And  to  the  same  effect 
are  Lindky  v.  JBraxtoriy  27  Ind.  56 ;  Zorger  v.  The  City  of 
Gh'eensburgh,  60  Ind.  1. 

In  The  People  v.  AUen^  6  Wend.  486,  this  language  wa& 
used:  *' Where  a  statute  specifies  the  time  within  which  a 
public  oflicer  is  to  perform  an  official  act  regarding  the  rights 
and  duties  of  others,  it  will  be  considered  directory  merely, 
unless  the  nature  of  the  act  to  be  performed,  or  the  language 
used  by  the  Legislature,  shows  that  the  designation  of  the- 
time  was  intended  as  a  limitation  of  the  power  of  the  offi* 
cer."  This  statement  of  the  law  has  twice  before,  at  least^. 
been  quoted  with  approval  by  this  court.  Nave  v.  King^ 
21  Ind.  356 ;  Jones  v.  Camahan,  63  Ind.  229.  See,  also,. 
The  Mayor ^  etc.,,  v.  Weems^  5  Ind.  547  ;  Black  v.  WeatherSy 
26  Ind.  242  ;  Dillon  Munic.  Corp.,  3d  ed.,  sec.  839  ;  Dwarris. 
Statutes,  pp.  221, 228,  and  note ;  Smith  Const.  Constr.,  sees. 
670-674 ;  Sedgwick  Const.  Law,  316-328  ;  The  People  v.  The^ 
Trustees,  etc.,  51  HI.  149 ;  Webster  v.  French,  12  LI.  302  ; 
State  V.  Smithy  22  Minn.  218 ;  State,  ex  r^Z.,  v.  HanHs,  17 
Ohio  St.  608  ;  Pondv. Negus,  3  Mass.  230 ;  Williams  v.  School 
District  y  etc.,  21  Pick.  75  ;  City  of  Lowell  v.  Hadley,  8  Met. 
180 ;  Ex  Parte  Heath,  3  Hill,  42  ;  Gale  v.  Mead,  2  Den.  160  ; 
Tlie  People  v.  HoUey,  12  Wend.  481 ;  Jackson  v.  Young,  5- 
Cow.  269  ;  Colt  v.  Eves,  12  Conn.  242  ;  Savage  v.  Walshe,  26 
Ala.  619 ;  Rex  v.  Loxdale,  1  Burr.  445. 

The  case  of  The  State,  ex  rel.  Dickei'son,  v.  Harrison,  67 
Ind.  71,  is  cited  in  support  of  the  appellant's  position,  but  it 
is  so  far  distinguishable  from  this  case  that  we  need  not 
consider  whether  it  was  well  decided.  The  power  to  appoint 
a  county  superintendent  of  schools  was  involved  in  that  case. 
The  township  trustees  of  the  county  composed  the  body  in 
which  was  lodged  the  appointing  power,  and  were  required 
to  meet  on  a  day  named,  and  biennially  thereafter,  for  the 
purpose  of  making  the  appointment ;  and,  for  the  purpose 
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of  filling  a  vacancy,  they  were  authorized  to  meet  on  notice 
from  the  county  auditor.  Other  than  under  these  provisions 
the  appointing  body  had  no  existence  or  express  power  to 
assemble.  In  the  case  referred  to,  the  trustees  met  on  the. 
day  fixed  by  law,  but,  failing  to  elect  a  sui)erintcndent,  ad- 
journed to  the  next  day,  when,  no  election  being  effected, 
they  adjourned  without  day.  They  were  aftenvard  called 
together  by  the  auditor,  and  made  an  election,  which  this 
court  held  invalid.  It  is  plain  that  there  was  no  vacancy  to 
fill,  because  the  incumbent  under  the  constitution  was  hold- 
ing over.  There  was,  therefore,  no  authority  in  the  letter 
of  the  law  for  the  auditor's  notice,  and,  without  that  notice, 
no  warrant  for  the  trustees  cominff  to<rether.  It  mav  well 
be  doubted,  however,  whether,  if  an  election  had  been  ac- 
complished upon  the  second  day,  or  upon  the  day  of  an  ad- 
journed meeting,  held  within  a  reasonable  time,  it  would 
have  been  declared  invalid  ;  and  possibly,  after  the  adjouni- 
ment  without  day,  a  mandamus  might  lawfully  have  issued 
to  compel  a  reassemblage,  in  order  to  perform  the  work 
•which  they  ought  to  have  done  before  adjourning.  But  wc  ' 
need  decide  nothing  in  respect  to  these  subjects. 

The  case  of  The  Town  ofWilliamsport  y.  KeiU,  14  Tnd. 
306,  has  not  been  referred  to  in  the  briefs,  and  we  deem  it 
unnecessary  now  to  comment  upon  it. 

The  judgment  is  affirmed,  with  costs. 

HowK,  J. 9  absent. 
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No.  9014. 

Tate»  Executrix,  v.  McLain  et  al.  i,2  ^^' 

Will. — Construction  of.— Devise  During  WidavsJufod.-  Life-Estate. — Power 
of  V/idow  as  Executrix  to  Sell  Heal  Estate  for  Support  of  Children.— De- 
cedents^ Estates. — ^A  testator  devised  to  his  widow  the  residue  of  his 
estate  after  the  payment  of  debts,  ^^to  have  and  hold  and  use  as  her  own 
for  the  benefit  of  hei'sclf  and  family,  so  long  as  she  i-emains  my  widow,^^ 
and  in  case  she  should  marry  again,  ^'then  it  is  my  will  that  she  bhonld 
only  take  what  the  law  provides  for  widows  of  men  who  die  intestate, 
and  that  the  residue  be  divided  among  my  children,  according  to  law.** 
The  will  also  provided  that  If  the  widow  i-emaitied  unmarried  until  her 
death,  then  all  the  residue  of  his  estate  should  be  sold  at  public  sale, 
and  the  proceeds  equally  divided  among  his  children,  taking  into  con- 
sideration advancements  made  by  him,  or  which  his  widow  might 
make,  to  anj'  of  the  children. 

Meldn  that  tlie  propeity  was  devised  to  the  widow  only  so  long  as  she 
should  remain  the  testator*s  widow,  and  that,  if  she  took  under  the 
will,  she  "would  take  but  a  life-estate  in  the  real  estate,  in  case  she 
should  remain  unmarHcd. 

JleUh  also,  that  such  widow,  as  executrix  of  the  will,  could  not  convert 
the  real  estate,  or  any  part  thereof.  Into  money,  for  the  support  of  her- 
self and  children,  or  for  the  payment  of  debts  contracted  by  her  for 
such  support. 

From  the  Jennings  Circuit  Court. 

W.  B.  Hagins  and  J.  N.  Hagins^  for  appellant. 
A,  G.  Smithy  for  appellees. 

WoRDEN,  J. — James  Tate,  deceased,  left  a  will,  the  sub- 
stantial parts  of  which  were  as  follows : 

*»lst.  I  will  that  after  my  death  all  ray  just  debts  and 
funeral  expenses  be  paid  out  of  any  moneys  that  may  come 
into  the  hands  of  my  executor. 

**2d.  I  will  and  bequeath  to  my  beloved  wife,  MineiTa 
Tate,  all  the  residue  of  m)^  estate,  both  real  and  personal 
property  of  every  description,  to  have  and  hold  and  use  as 
her  own,  for  the  benefit  of  herself  and  family,  so  long  as 
she  remains  my  wdow. 

'*3d.  In  case  my  widow  shall  marry  again,  then  it  is  my 
will  that  she  should  only  take  what  the  law  provides  for 
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widows  of  men  who  die  intestate,  and  that  the  residue  be 
-divided  among  my  children,  according  to  law. 

**4th.  If  my  wife  remains  my  widow  until  her  death,  then 
it  is  my  will  that  all  the  residue  of  my  estate,  including  all 
my  real  estate,  shall  be  sold  at  public  sale,  and  the  proceeds 
be  equally  divided  among  my  children,  taking  into  account 
all  the  advancements  which  have  been  made  to  a  part  of  my 
children  heretofore,  and  any  advancements  which  my  wife 
may  make  to  any  of  my  children,  so  that  all  may  be  made 
equal  in  the  end  andlinal  distribution,  if  possible." 

This  action  was  brought  by  the  appellant  as  executrix  of 
the  deceased,  she  being  his  widow,  against  his  heirs,  for  the 
purpose  of  obtaining  a  construction  of  the  will. 

It  appears  from  the  complaint  that  after  paying  debts, 
funeral  expenses,  etc.,  only  about  $150  remained  of  the  per- 
sonal property ;  but  there  was  a  quantity  of  real  estate,  much 
of  which  was  unproductive.  That  the  deceased  died  leaving 
six  children,  too  small  to  aid  in  their  own  maintenance ;  and 
that  the  plaintiff,  being  unable  to  maintain  herself  and  the 
said  children  out  of  the  products  of  the  real  estate,  has, 
since  the  death  of  the  testator,  contracted  debts  for  the 
maintenance  of  herself  and  the  said  children,  to  the  amount 
of  $1,350.  That  the  plaintiff  has  not  as  yet  made  her  elec- 
tion whether  to  take  under  the  will  or  under  the  law,  and 
that  a  construction  of  the  will  is  necessaiy  in  order  to  enable 
her  to  make  her  election  advisedly.  Two  questions  seem  to 
be  propounded  by  the  complaint,  as  follows : 

1st.  If  the  plaintiff  should  elect  to  take  under  the  will 
will  she  take  a  fee  in  the  real  estate,  or  only  a  life-estate? 

2d.  Can  the  plaintiff,  as  executrix,  either  with  or  without 
an  order  of  the  court,  subject  any  of  the  real  estate  to  sale 
for  the  payment  of  the  debts  contracted  by  her  for  the  sup- 
port of  herself  and  the  children  above  mentioned,  since  the 
death  of  the  testator? 

The  court  below  decided,  as  we  understand  the  record, 
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that,  if  the  plaintiff  should  elect  to  take  under  the  will,  she 
would  take  but  a  life-estate  in  the  real  estate  of  the  testator, 
in  case  she  should  remain  unmaiTied. 

The  court  also  decided  that  the  plaintiff  could  not,  as  such 
executrix,  conveii:  the  real  estate,  or  any  part  of  it,  into 
money  for  the  support  of  herself  and  the  childi'en  men- 
tioned, or  for  the  payment  of  debts  contracted  by  her  for 
such  support. 

The  decision  upon  both  points  was.  plainly  right.  The 
property  was  devised  to  the  plaintiff  only  so  long  as  she 
should  remain  the  testator's  widow.  This  could  vest  in  her 
only  an  estate  during  her  widowhood,  and  could  not  extend 
beyond  the  period  of  her  life.  Harmon  v.  Brown,  58  Ind. 
207  ;  Stilwell  v.  Enapper,  69  Ind.  558,  569. 

Upon  the  other  point,  it  may  be  observed  that  the  plain- 
tiff may  have  a  just  claim  against  the  children  mentioned, 
for  the  amount  expended  in  their  support,  but,  if  so,  she 
can  not  as  such  executrix  convert  their  land  into  money  for 
the  payment  of  the  same.  A  guardian  of  the  children  could 
perhaps  procure  an  order  for  the  sale  of  their  property  to 
pay  theii-  debts. 

The  judgment  below  is  affirmed,  with  costs. 


••» 
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Chattel  Mortgage. — Description  of  Property.  —  Pleading.— Answer, —  |is2  51 
Demurrer. — Evidence.— Cases  Distinguished. — In  an  action  by  the  holder 
of  a  chattel  mortgage  to  recover  the  possession  of  the  proper^r  mort- 
gaged, the  answer  of  the  vendee  of  the  mortgagor  averred  that  the  only 
description  of  the  property  contained  in  the  mortgage  is  ^^two  mule 
colts  one  year  old  next  spring.^' 
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&ldf  on  demiirrer  to  the  answer,  in  tlic  absence  of  any  showing  whidi 
would  enable  the  description  to  be  made  certain  b}'  parol  evidence, 
that  snch  description  is  insuilicicnt.  Duke  v.  Strieklwid^  4'3  hid.  104; 
Eoberle  v.  Mayer ^  CI  Ind.  235 ;  Bums  v.  Uarris^  GG  Ind.  53C,  dl:?tinguislied. 

Same. — Description  ofPropertff  intended  to  be  Mortgatjed. — Identification.— 
A  description  in  a  chattel  mortgage  which  will  enable  thiiil  i>crson£« 
aided  by  inquiries  which  the  instrument  itself  indicates  and  dilx^cts,  to 
identify  the  property,  is  sufficient. 

Same. — Evidence. — Parol  evidence  is  admissible  to  identify  the  particular 
property  described  in  a  chattel  mortgage;  that  is,  parol  evidence  may 
aid,  not  make,  a  description  in  such  mortgage. 

'PLUADISG.— Practice, — Exhibit,— An  exhibit  which  does  not  constitate 
the  foundation  of  a  pleading,  though  filed  therewith,  will  not  be  con- 
sidered by  tlic  .Supreme  Court,  cither  for  the  purpose  of  sustaining  or 
overthrowing  sucli  pleading. 

From  the  Shelby  Circuit  Court. 

J,  B.  McFadden,  J.  W.  Tovilinson  und  E.  S.  Slilwdl^ 
for  appeUant. 

U.  F.  Love  and  //.  C,  Mor7n8on^  for  appellee. 

Elliott,  J. — The  appellant  instituted  this  action  to  re- 
cover certain  personal  propertj*^  desci'ibed  in  the  complaint 
as  '*two  brown  female  mules."  The  appellee  answered  in 
four  paragraphs,  and  the  question  Avhich  this  appeal  presents 
is,  whether  the  second  panigniph  of  the  answer  stated  facts 
suiHcient  to  constitute  a  defence. 

The  paragraph  of  the  answer  referred  to  contains,  in  sub- 
stance, these  allegations  :  That  the  only  claim  or  richt  of 
the  plaintiff  to  the  propertj^  in  controversy  is  founded  upon 
a  chattel  mortgage,  executed  by  one  Gore  on  the  7th  day  of 
January,  1871 ;  that  the  property  was  described  in  Siiid  chat- 
tel mortgage  as  follows:  ''Two  mule  colts  one  year  old  next 
spring  ;"  that  this  was  the  only  description  of  the  mules  in 
said  mortgage ;  that  the  mortgagor,  after  the  execution  of 
the  mortgage,  sold  the  mules  to  Elijah  Goodwin  ;  that  Eli- 
jah Goodwin  sold  to  Nelson  Goodwin  ;  that  the  appellee 
afterward  bought  the  mules  of  Nelson  Goodwin  for  a  val- 
uable consideration  ;  that  he  had  no  knowledge  of  the  exist- 
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ence  of  appellant's  mortgage.  We  have  given  only  a  mere 
outline  of  the  answer,  but  one  sufficient  to  present  the  ques- 
tion discussed  by  counsel,  and  upon  which  the  case  turns » 
The  sole  question  discussed  is  as  to  the  sufficiency  of  the 
description  of  the  property,  which  the  answer  alleges  is  con* 
tained  in  the  mortgage. 

Appellant  cites  in  support  of  his  position,  that  the  mort- 
gage sufficiently  describes  the  property,  three  cases,  which 
we  will  briefly  consider.  In  Duke  v.  Strickland^  43  Ind. 
494,  the  description  in  the  mortgage  was,  as  we  gather  from 
the  opinion  in  that  case,  "a  ten-acre  field  of  growing  wheat 
on  the  northwest  quarter  of  the  southwest  quarter,  of  section 
thirty-four,  township  eighteen,  range  ten  in  Henry  county, 
Indiana."  It  will  be  observed  that  in  the  case  cited  the 
locality  of  the  property  was  particularly  pointed  out,  and 
the  means  of  identifying  it  clearly  supplied.  It  is  true  that 
th^  inference  deducible  from  the  fact  that  the  case  referred 
to  expressly  overrules  the  earlier  case  of  McCord  v.  Cooper y 
30  Ind.  9,  goes  very  far  toward  supporting  the  theory  of  the 
appellant.  In  the  overruled  case,  the  description  of  the 
property  was  ** three  yoke  of  oxen,"  and  there  was  no  local- 
ity or  other  circumstances  of  identity  mentioned.  It  seems 
to  us  that  there  was  no  real  conflict  between  the  two  cases, 
for  in  the  former  there  were  circumstances  of  identification 
which  were  altogether  wanting  in  the  latter.  In  Ebberle  v. 
Mayer ^  51  Ind.  235,  the  description  in  the  mortgage  was  as 
follows:  **A11  the  stock,  tools,  fixtures  and  materials  now 
on  hand  in  the  shop  formerly  occupied  by  said  Kreber  & 
Co.,  on  Central  avenue,  in  the  city  of  Madison,  Ind.,  and 
being  the  same  property  this  day  sold  to  us  by  said  Kreber  & 
Co."  This  was  held  a  sufficient  description,  upon  the  author- 
ity of  Duke  V.  Strickland^  without  any  discussion  or  citatioa 
of  cases.  It  will  be  noticed  that,  as  in  the  case  upon  which  it 
is  based,  there  is  in  the  mortgage  passed  upon  by  the  case 
Vol.  74.-32 
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referred  to,  a  statement  of  locality  and  other  mattei-s  of 
identification.  In  this  respect  the  cases  of  Duke  v.  Strick- 
land and  Ebberle  v.  Mayer  are  essentially  different  from  the 
case  in  hand.  In  Smith  v.  McLeany  24  Iowa,  322,  the  de- 
scription in  the  mortgage  was  "five  freight  wagons,  and  twen- 
ty-five yoke  of  cattle  being  the  train  now  in  my  possession," 
and  it  was  held  sufficient.  It  was  there  said:  "That  de- 
scription which  will  enable  third  persons,  aided  by  inquiries 
which  the  instrumbnt  itself  indicates  and  directs,  to  identify 
the  property,  is  sufficient."  The  doctrine  declared  in  the 
extract  quoted  is  well  sustained  by  authority.  The  general 
rule  is  plain  enough,  but  the  difficulty  is  to  determine,  in 
each  particular' case,  what  description  is  sufficient  to  indicate 
and  direct  inquiries  which  will  result  in  the  identification  of 
the  property.  In  the  case  under  consideration,  there  are  no 
circumstances  of  identification  named  except  such  as  may 
be  found,  if  any  can  be  fomid,  in  the  words  "two  mule  colts 
one  year  old  next  spring."  This  description  certainly  does 
not  indicate  any  particular  mule  colts,  for  it  would  apply  to 
any  mule  colts  in  the  world  which  would  be  one  year  old  the 
spring  following  the  execution  of  the  mortgage.  If  one  had 
undertaken  to  find  the  particular  mules  mortgaged,  by  means 
of  "inquiries  indicated  and  directed"  by  the  description  in 
the  mortgage,  his  field  of  inquiry  would  have  been  a  veiy 
wide  one,  for  with  the  exception  of  the  statement  of  the  age 
there  is  not  a  single  circumstance  of  identification  stated. 

We  are  not  attempting  to  lay  down  any  general  rule  in 
the  present  case,  but  confine  ourselves  to  the  decision  of  the 
precise  question  presented.  The  answer  avers,  and  the  de- 
murrer admits,  the  truth  of  the  allegation,  that  "the  onlv 
description  contained  in  the  mortgage  is,  'two  mule  colts  one 
year  old  next  spring.'  "  There  are  no  circumstances  of  iden- 
tity stated,  neither  locality,  ownership,  nor  anything  else 
affording  means  of  identification.  The  description  we  have 
given  stands  alone  and  unaided.  We  hold  such  a  description 
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418  that  contained  in  the  mortgage  and  stated  in  the  answer, 
to  be  insufficient.  If  it  were  aided  by  any  circumstance  or 
matter  of  identification  which  would  enable  the  description 
.to  be  made  certain  by  parol  evidence,  it  would  be  otherwise. 

A  copy  of  the  mortgage  is  filed  with  the  answer,  but,  as 
it  does  not  constitute  the  foundation  of  the  paragraph,  we 
can  not  examine  it,  either  for  the  purpose  of  sustaining  or 
overthrowing  the  pleading. 

Judgment  affirmed. 

On  Petition  for  a  Eehearing. 

Elliott,  J. — ^A  petition  for  a  rehearing  has  been  filed,  call- 
ing our  attention  to  the  case  of  Burns  v.  Harris^  (36  Ind.  536, 
and  insisting  that  our  ruling  in  this  case  is  in  conflict  with 
the  case  cited.  We  carefully  examined  the  cases  cited  in  ap- 
pellant's original  brief,  and  supposed  they  were  the  only  ones 
upon  which  he  relied  as  being  applicable  to  the  points  made 
by  him,  and  as  he  did  not  call  our  attention  to  the  case  now 
eited,  it  received  no  examination  from  us.  This  case,  and  the 
only  case  cited  in  the  brief  of  counsel  on  this  petition,  is  the 
one  to  which  we  have  referred.  The  question  in  that  case 
arose  upon  the  evidence,  and  not,  as  here,  upon  the  pleading, 
in  the  original  opinion  in  this  case,  we  said :  "We  are  not 
attempting  to  lay  down  any  general  rule  in  the  present  case, 
but  confine  ourselves  to  the  decision  of  the  precise  question 

• 

presented.  The  answer  avers,  and  the  demurrer  admits,  the 
truth  of  the  allegation,  that  *the  only  description  contained  in 
the  mortgage  is,  "two  mule  colts  one  year  old  next  spring.' ' 
It  is  true,  by  the  appellant's  concession,  that  there  was  no 
other  description  given  or  information  furnished  than  such  as 
the  words,  "two  mule  colts  one  year  old  next  spring,"  gave 
and  supplied.  There  were  no  circumstances  of  identification, 
nothmg  to  enable  a  third  person  to  identify  the  property 
intended  to  be  mortgaged.     The  answer  excluded  the  in- 
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ference  that  there  were  aiiy  such  circumstances.  A  care- 
ful examinatioD  of  the  authorities  has  satisfied  us  that  the 
conclusion  reached  in  the  original  opinion  is  correct.  In 
Golden  V.  Cockrily  1  Kan.  259,  the  description  was  "one 
hundred  and  twenty-four  head  of  mules  now  in  the  territory 
of  Kansas,"  and  *'one  pair  of  clay  bank  horses,"  and  it  wa* 
held  insufficient.  In  another  case  the  description  was  ''ten 
new  buggies,"  and  it  was  held  to  be  not  sufficient  as  ag^nst 
purchasers  in  good  faith.  Blakely  v.  Patrick^  67  N.  C.  40. 
In  EUis  V.  Mariirij  60  Ala.  394,  the  description  was,  "my 
entire  crop  of  com  and  cotton  of  the  present  year,"  and  it 
was  held  not  good.  The  property  in  controversy  in  Mont- 
gomery V.  Wighty  8  Mich.  143,  was  described  as  i*one  sorrel 
hoi*se,"  and  this  was  declared  to  be  an  insufficient  descrip- 
tion. But  we  think  it  unnecessary  to  further  comment  upon 
the  cases.  There  are  very  many  sustaining  the  rule  declared  ia 
the  cases  already  cited  ;  among  them,  Kelly  v.  JReidy  57  Miss. 
89  ;  Bowers  v.  Andrews^  52  Miss.  596  ;  Rose  v.  Scatty  17  U. 
C.  Q.  B.  385  ;  Parsons  Savings  Bank  v.  Sargent^  20  Kan. 
576;  Winter  v.  Landphere^  42  Iowa,  471;  Pickardsony. 
Tlie  Alpena  Lumber  Co.y  40  Mich.  203  ;  Newell  v.  Warner, 
44  Barb.  258  ;  Fowler  v.  Hunt,  48  Wis.  345  ;  Rowley  \.  Bar- 
tJiolomeWy  37  Iowa,374.  A  late  writer,  in  speaking  of  the  de- 
scription, says :  '*But  the  mortgage  to  be  effectual  must  point 
out  the  subject-matter  of  it,  so  that  a  third  person  by  its  aid, 
together  with  the  aid  of  such  inquiries  as  the  instrument  itself 
suggests ,  may  identify  the  property  covered . '  *  Jones  Chattel 
Mortgages,  sec.  55.  In  the  case  now  in  hand  the  mortgage, 
according  to  the  admitted  allegations  of  the  answer,  su^ests 
no  inquiry  whatever  beyond  that  suggested,  if  any  can  be 
said  to  be  suggested,  by  the  vague  and  indefinite  clause, 
"two  mule  colts  one  year  old  next  spring."  Nothing  at  all 
is  added  to  these  words ;  not  a  single  circumstanc^which 
will  suggest  or  aid  inquiry.  The  answer  in  effect  negatives 
the  existence  of  any  extrinsic  circumstances  of  identity. 
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If  the  appellant  had  replied  to  appellee's  answer  showing 
any  circumstances  of  identification,  a  very  different  question 
would  have  been  presented;  but  instead  of  that  counsel 
assumed  the  unnecessary  hazard  of  conceding  the  truth  of 
the  strong  allegations  of  the  answer,  and  can  not  now  treat 
the  question,  as  counsel  endeavor  to  do,  as  one  of  evidence. 
It  is  not  doubted  that  parol  evidence  is  admissible  to  aid  in 
identifying  the  mortgaged  property.  There  is  no  hint  of  a 
-contrary  doctrine  in  the  opinion  already  delivered,  nor  was 
there  any  thought  of  declaring  any  such  thing. 

la  the  case  of  Bums  v.  Harris^  supra  ^  the  question  as  to 
the  sufficiency  of  the  mortgage  came  up  on  the  evidence,  and 
ivas  presented  very  differently  from  the  question  arising 
here.  In  that  case  the  mortgage  was  given  in  evidence, 
without  objection,  and  parol  evidence  was  introduced  to 
identify  the  property  ;  and  it  was  there  said  by  Howk,  J., 
ithat  <<in  such  a  mortgage  the  property  ought  to  be  described 
'With  reasonable  accuracy,  certainty,  and  particularity,  so 
:that  the  property  intended  to  be  mortgaged  may  be  readily 
:ascertaiaed  and  identified.  Indeed,  the  main  object  of  the 
•description  is  the  identification  of  the  property ;  for  where 
the  description  is  doubtful  or  uncertain  the  property  may  be 
identified  beyond  all  doubt  by  the  ownership  and  possession 
thereof  by  the  mortgagor.  It  must  be  regarded  as  settled 
law  in  this  State  that  parol  evidence  is  admissible  to  identify 
the  particular  property  in  a  chattel  mortgage."  This  we 
deem  a  correct  statement  of  the  law,  but  it  does  not  mean, 
.as  appellant  seems  to  think,  that  any  description,  no  matter 
how  slight,  will  be  suflSicient.  The  language  quoted  conveys 
no  such  meaning.  It  means  that  parol  evidence  may  aid, 
not  make,  a  description.  In  cases  where  the  instrument  sug- 
gests and  indicates  proper  inquiry,  parol  evidence  is  always 
admissible  to  aid,  but  not  to  supply,  a  description.  Proi>- 
erly  understood,  the  language  we.  have  quoted  is  in  entire 
harmony  with  the  rule  declared  by  the  eminent  author  w^ 
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have  quoted  from.  Says  this  author,  in  speaking  of  the 
admissibility  of  parol  evidence :  ''It  can  not  be  used  to  sup- 
ply what  the  parties  have  omitted,  or  to  reject  a  reference 
in  the  description  which  is  true."  Jones  Chattel  Mortgages, 
<ec.  64.  The  infirmity  in  the  description  exhibited  by  the  an- 
swer is  that  it  does  not  supply  any  circumstances  of  situation, 
of  place,  or  indeed  circumstances  of  any  character,  to  afford 
information  or  suggest  inquiiy .  Betuming  to  the  case  of 
Bums  V.  Harris^  we  find  that  the  judge  who  delivered  the 
opinion  of  the  court  said:  **In  the  case  at  bar  there  is  no 
room  for  doubt,  on  the  evidence,  as  to  the  identity  of  the 
mare  mortgaged  to  the  appellee,  with  the  mare  in  the  pos- 
session of  the  appellants,  and  in  controversy  in  this  action. 
The  question  in  dispute  was  as  to  the  color  of  the  mare,— 
whether  she  was  a  *dark  bay  mare,'  or  a  'dark  brown  mare/  " 
It  was  also  said:  '*A  chattel  mortgage,  wherein  the  mort- 
gaged chattel  is  described  as  a  *dark  bay  mare,'  is  not  void 
for  uncertainty  in  the  description  of  the  chattel."  As  ap- 
plied to  the  question  presented  upon  the  evidence,  with  all 
the  circumstances  of  ownership  and  location  before  the  court, 
the  statement  was  entirely  correct.  But  the  case  in  which 
that  language  was  used,  and  the  facts  to  which  it  was  in- 
tended to  apply,  arc  widely  different  from  the  case  we  have 
in  hand.  Here  there  is,  as  is  expressly  conceded,  not  a  sol- 
itary circumstance  to  aid  the  description,  which  in  itself  i* 
about  as  vague  and  indefinite  as  a  description  could  very 
well  be.  If  there  had  been,  as  doubtless  there  misrht  have 
been,  had  counsel  pursued  the  usual  course,  evidence  offered 
in  aid  of  the  description,  it  might  have  been  made  sufficient. 
Without  some  such  aid,  the  description  is  so  indefinite  as  Xcr 
supply  no  grounds  of  identifying  the  mortgaged  property i. 
for  taken  alone  it  would  apply  to  any  "mule  colts  one  year 
old"  in  the  spring  of  1871. 

Counsel  treat  the  case  as  if  it  were  one  betwcjen  a  mortgagor 
and  mortgagee,  when  it  is  in  fact  one  between  the  mortgagee 
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and  a  bona  fide  purchaser  without  actual  notice.  In-  such  a 
case  there  must  be  such  a  description  as  will  impart  suffi- 
cient information  to  the  purchaser  to  enable  him,  by  inqui- 
ries suggested  by  the  instrument  itself,  to  identify  the  prop- 
erty. The  peculiar  frame  of  this  answer  excludes  any  in- 
ference that  there  was  any  such  information  imparted  by 
the  record. 

If  appellant  had  replied,  showing  circumstances  of  identi- 
fication, a  very  different  question  would  have  been  presented, 
but  instead  of  doing  this  he  confessed  by  his  demurrer  that 
such  circumstances  did  not  exist.  The  effect  of  his  demurrer 
was  to  concede  that  the  only  means  by  which  the  property 
could  be  identified  were  furnished  by  the  description  in  the 
mortgage,  and  it  is  plain  that  nothing  therein  contained 
served  to  distinguish  the  mule  colts  named,  not  described, 
from  any  others  of  like  age,  owned  by  the  mortgagor  or 
anybody  else. 

Petition  overruled. 


No.  8291. 

Stanton  et  al.  v.  The  State,  ex  rel.  Rich  et  al. 

Practice. — Supreme  Court.— Ovemding  Motion  to  Strike  Out. — A  judg- 
ment win  not  be  reversed  on  account  of  overruling  a  motion  to  strike 
out  parts  of  a  pleading. 

Same. — Sustaining  Motion  to  Strike  Out. — An  error  in  sustaining  a  motion 
to  strilce  out  can  not  be  cured  in  the  introduction  of  the  testimony,  and, 
when  properly  in  the  record,  ought  to  be  considered. 

Same. — Bill  of  Exceptions, — Matter  strucl:  out  of  a  pleading  on  motion 
can  be  put  into  the  record  again  only  by  being  copied  into  a  bill  of  ex- 
ceptions. 

Same. — Partition. — Action  on  Bond  of  Commissioner  Appointed  to  Sell. — 
Bents  and  Profits. — Evidence.— On  the  trial  of  an  action  by  heirs  upon 


lA    6081 
i»    1B6| 

I  74    5031 
140    360 


504  SUPREME  COURT  OF  INDIANA, 


Stanton  et  al.  v.  The  State,  ex  rel.  Kich  et  oi. 


the  bond  of  a  commissioner  appointed  to  sell  real  estate  in  a  proceed- 
ing for  partition,  plaintiffs  can  not,  while  suing  for  the  purchase- mon- 
ey and  interest,  claim,  and  give  evidence  of,  the  rents  and  profits  which 

have  accrued  after  the  sale. 

« 

Brief. — IFaiver.— An  error  assigned,  but  not  discussed  or  referred  to  by 
appeUant^s  counsel,  is  waived. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davisy  for  appellants. 

A.  F.  SliirtSy  G.  IShirts  and  W.  JR.  Fertigy  for  appellees. 

Franklin,  C. — ^This  was  a  suit  by  the  heirs  of  John  Green 
against  Isaac  W.  Stanton,  as  principal,  and  Sylvanus  Carey 
as  surety,  upon  a  bond  as  commissioner  to  sell  real  estate, 
under  a  partition  proceeding.  The  complaint  alleges  that 
Stanton  as  such  commissioner  sold  the  land  for  $1,700  ;  that 
the  order  required  the  commissioner  to  sell  the  land  for  one- 
t|iird  cash  in  hand,  and  the  balance  payable  in  two  eqnal 
instalments  in  twelve  and  eighteen  months  respectiyely, 
taking  notes  with  good  freehold  surety  for  deferred  pay- 
ments ;  that  said  commissioner,  on  the  5th  day  of  Februaiy, 
1874,  reported  to  the  court  that  he  had  sold  the  land,  in  all 
things  in  pursuance  of  the  order  for  sale,  which  report  was 
confirmed  by  the  court,  and  the  purchaser  was  put  in  pos- 
session of  the  premises  ;  that  the  report  was  false ;  that  said 
Stanton  had  only  received  from  the  purchase  $250,  instead 
of  the  one-third  of  the  said  $1,700  ;  that  he  took  no  securilr 
on  the  purchaser's  notes  for  the  balance  of  the  purchase- 
money  ;  that  the  purchaser  was  worthless  and  insolvent ; 
that  said  commissioner  never  collected  but  $500  of  said  pur- 
chase-money, and  that  he  converted  to  his  own  use ;  that 
the  notes  for  the  balance  are  entirely  worthless ;  that  the 
purchaser  ever  since  has  remained  in  the  possession  of  the 
premises,  and  that  the  rental  value  thereof  was  reasonably 
worth  $200  per  annum ;  that  said  commissioner  had  delayed 
settlement  for  over  five  years,  and  had  unnecessarily  made 
large  costs  and  expenses,  in  the  sum  of  $500 ;  that  the  lands 
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were  worth  $2,000  at  the  time  of  the  sale,  but  have  depreci- 
;ated  since  that  time  until  they  are  not  now  worth  over  $1,000. 

The  defendants  filed  a  written  motion  to  strike  out  parts 
^f  complaint,  which  motion  was  overruled  by  the  court  and 
excepted  to  by  defendants.  Defendants  then  filed  a  demur- 
Ter  to  the  complaint,  alleging  for  cause  the  insuflBciency  of 
facts ;  which  was  overruled  by  the  court,  and  excepted  to 
by  defendants.  Defendants  then  filed  an  answer  m  three 
paragraphs.  Plaintiffs  moved  to  strike  out  parts  of  second 
paragraph  of  answer,  which  was  sustained  by  the  court,  and 
defendants  excepted.  Plaintiffs  replied  by  a  general  denial. 
Trial  by  court ;  finding  and  judgment  for  plaintiffs  for  two 
thousand  and  forty  dollars  ($2,040). 

Defendants  filed  a  motion  for  a  new  trial,  and  assigned 
therefor  the  following  reasons : 

"1st.   Because  the  finding  of  the  court  is  contrary  to  law. 

**2d.  Because  the  finding  of  the  court  is  contrary  to  the 
-evidence. 

<*3d.  Because  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence. 

**4th.  For  error  of  law  committed  by  the  court  in  allow- 
ing the  plaintiff  to  introduce  in  evidence,  over  the  objections 
of  the  defendants,  the  complete  record  in  the  case  of  Bachel 
Newby  V.  Seth  Green,  partition  suit.  No.  452. 

**5th.  For  error  of  law  committed  by  the  court  in  allow- 
ing the  plaintiff  to  introduce  in  evidence,  over  the  objections 
of  the  defendants,  on  the  trial  of  said  cause,  the  judgment 
taken  in  said  court,  and  execution  and  return  thereon,  in  the 
rcase  of  Stanton,  as  Comm'r,  v.  Carey,  for  the  purpose  of 
.showing  the  insolvency  of  Levi  G.  Carey. 

««6th.  For  error  of  law  committed  by  the  court,  at  the 
trial  of  said  cause,  in  allowing  the  plaintiff  to  introduce  in 
•evidence,  over  the  objection  of  the  defendants,  the  notes 
executed  by  said  Carey  to  said  Stanton. 

**7th.  For  error  of  law  committed  by  the  court,  at  the 
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trial  of  said  cause,  iii  allowing  the  witness  R.  B.  Jones,  id 
behalf  of  the  plaintiff,  over  the  objection  of  the  defendants,, 
to  testify  as  to  the  rents  and  profits  of  said  land,  and  rental 
value  of  the  land,  for  the  last  five  years. 

*'8th.  For  error  of  law  committed  by  the  court  at  the 
trial  of  said  cause,  in  allowing  the  witness  R.  C.  Mendenhall, 
in  behalf  of  the  plaintiff,  over  the  objection  of  the  defend- 
ants, to  testify  as  to  the  rents  and  profits  of  the  land  from 
the  Slst  day  of  January,  1874,  until  the  present  time. 

^^9th.   The  damages  assessed  by  the  court  are  excessive." 

Motion  overruled  by  the  court,  and  excepted  to  by  defend- 
ants. Bill  of  exceptions  filed,  embracing  motions  to  strike 
out,  and  sixty  days  given  to  file  bill  of  exceptions.  Further 
bill  of  exceptions,  embracing  the  evidence,  filed  in  time. 

Appellants  have  filed  in  this  court  the  following  assign- 
ment of  errors,  to  wit : 

**lst.  The  court  erred  in  overruling  appellants'  motion  to 
strike  out  parts  of  complaint ; 

**2d.  The  court  erred  in  overruling  appellants'  demurrer 
to  the  complaint ; 

**3d.  The  court  erred  in  sustaining  appellee's  motion  to 
strike  out  parts  of  appellants'  second  paragraph  in  their 
answer ; 

**4th.  The  court  erred  in  overruling  appellants*  motion 
for  a  new  trial." 

This  court  has  so  repeatedly  decided  that  a  judgment  wiU 
not  be  reversed  on  account  of  overrulins:  a  motion  to  strike 
out  parts  of  a  pleading,  for  the  reason  that  advantage  can 
bo  taken  of  any  such  objection,  upon  the  introduction  of  the 
testimony,  that  it  is  unnecessary  to  cite  authorities  in  sup- 
port thereof. 

An  eiTor  in  sustaining  a  motion  to  strike  out  can  not  be 
cured  in  the  introduction  of  the  testimony,  and  when  prop- 
erly in  the  record,  ouorht  to  be  considered.  The  portions 
stricken  out  can  only  be  put  into  the  record  again  by  being 
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copied  in  a  bill  of  exceptions.     That  has  not  been  done  in- 
thid  case. 

In  the  bill  of  exceptions  reference  is  made  to  the  parts 
stricken  out,  by  naming  lines  and  pages  in  the  original  par- 
agraph of  the  answer.  But  as  those  parts  have  been  stricken 
out,  this  does  not  place  them  back  in  the  record,  and  they 
can  not  be  considered  by  this  court.  Tfie  City  of  Craw- 
fordsviUe  v.  Ban*^  45  Ind.  258.  We  see  no  available  error 
in  the  rulings  of  the  court  upon  the  motions  to  strike  out. 

The  second  error  assigned  has  not  been  discussed  or 
referred  to  by  appellants'  counsel  in  their  brief.  It  is  there- 
fore waived. 

The  fourth  error  assigned  is  the  overruling  of  the  motion 

for  a  new  trial. 

Counsel  for  appellants  have  discussed  and  referred  us  to 
the  seventh,  eighth  and  ninth  reasons  for  a  new  trial.    They 
embrace  the  objections  to  the  introduction  of  the  testimony 
of  Jones  and  Mendenhall  Upon  the  value  of  the  rents  and 
profits  of  the  land  for  the  last  five  years,  and  the  excessive 
damages  found  by  the  court.     This  testimony  was  errone-^ 
ously  admitted.     Plaintiffs  had  no  right  to  claim  the  rents 
and  profits  of  the  land,  which  had  accrued  after  the  sale, 
while  treating  the  sale  as  valid,  and  suing  for  the  purchase- 
money  with  the  interest  thereon.     Counsel  for  appellees  in- 
sist that  this  is  a  harmless  error,  if  it  may  be  considered  an 
error,  and  in  support  thereof  have  referred  us  to  the  case  of 
Adams  v.  Dale,  38  Ind.  105.     In  that  case  the  court  an- 
nounced  in  its  finding  that  the  illegally  admitted  testimony 
had  been  entirely  excluded  from  consideration.    The  record' 
in  this  case  does  not  show  anything  of  that  kind.   Nor  does, 
it  show  what  facts  the  court  took  into  consideration  in  the 
assessment  of  the  damages.     And  if  it  did  not  take  into 
consideration  the  rents  and  profits,  we  are  not  prepared  to 
say  the  damages  were  not  excessive.     The  evidence  shows 
that  the  commissioner  had  paid  out  to  the  proper  parties 
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some  $1»700.00,  including  reasonable  fees  for  his  services, 
and  this  does  not  include  any  of  the  costs  of  litigation  or  in 
the  partition  proceedings,  which  plaintiffs  charged  in  the 
complaint  to  be  five  hundred  dollars ;  nor  does  it  include  any 
attorney's  fees.  Should  he  receive  a  credit  for  all  these,  and 
have  the  same  deducted  from  the  $3,200.00,  a  balance  of 
$2,040.00  would  seem  to  be  rather  excessive.  However,  this 
<can  be  properly  adjusted  in  another  trial  of  the  cause. 

We  think  the  court  committed  such  an  error,  in  the  ad- 
mission of  said  testimony,  as  to  require  a  reversal  of  the 
judgment. 

Per  Cubiam. — It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  costs  of  appellees,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  appellants'  motion 
for  a  new  trial,  and  for  further  proceedings. 

On  Petition  fob  -a  Rehearing. 

Pranklin,  C. — ^Appellees,  in  their  petition  for  a  rehearing, 
Insist  that  the  error  of  introducing  evidence,  on  the  trial, 
of  the  value  of  the  rents  and  profits  of  the  land,  if  an 
error,  is  harmless,  for  the  reason  that  the  amount  of  the 
damages  assessed  was  about  correct,  and  the  judgment  ooght 
to  be  affirmed. 

But,  if  the  damages  are  still  considered  by  this  court  as 
•excessive,  we  are  asked  to  determine  the  amount  of  the  ex- 
cess, so  that  appellees  can  enter  a  remittitur,  and  have  the 
judgment  affirmed. 

It  can  not  be  seriously  questioned  that  a  party  suing  for 
the  purchase-money  of  the  land  can  not  in  the  same  action 
recover  for  the  rents  and  profits  of  the  land  which  had  ac- 
cumulated after  the  sale  ;  and,  if  he  could  not  recover  them, 
he  would  have  no  right  to  introduce  evidence  of  them ;  and, 
the  record  not  affirmatively  showing  that  this  evidence  was 
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not  considered  in  the  assessment  of  damages,  its  introduc- 
tion was  clearly  erroneous. 

Appellees,  in  their  petition  for  a  rehearing,  admit  that  ap- 
pellant's credits  for  payments  made  to  heirs  and  for  services. 
as  commissioner,  amounted  to  about  $1,700.  If  this  in- 
cluded all  the  credits  that  appellant  was  entitled  to,  the  as- 
sessment of  damages  would  be  very  nearly  right.  But  this, 
amount  does  not  include  the  costs  in  the  original  partition 
proceedings,  nor  the  costs  upon  the  intermediate  litigation 
to  collect  the  purchase-money  for  the  land  sold,  nor  does  it 
include  attorney's  fees.  If  the  heirs  are  permitted  to  recover 
the  whole  amount  of  the  balance  of  the  proceeds  of  the  sale 
of  the  land,  there  will  be  no  fund  left  with  which  to  pay 
these  costs  and  attorney's  fees.  Thus  the  damages  still  ap- 
pear to  be  excessive.  We  would  willingly  determine  the* 
amount  of  the  excess  and  allow  a  remittitur,  if  we  had  the- 
data  upon  which  to  do  so.  The  evidence  does  not  show  the 
amount  of  the  costs  or  attorney's  fees,  and,  as  the  charge 
in  the  complaint  is  in  the  gross  sum  of  $500,  we  fear  it  would 
be  doing  appellees  injustice  to  find  that  amount.  It  may  be- 
the  appellants'  fault  that  the  proof  does  not  show  these  facts ; 
and  it  may  also  be  said  to  be  the  fault  of  appellees,  that  the 
improper  testimony  of  the  value  of  the  rents  was  introduced. 

We  think  the  best  thing  that  we  can  do  in  the  case  is 
to  reverse  it,  in  order  that  the  expenses  of  administering  the 
trust  may  be  properly  adjusted  in  a  new  trial.  We  there- 
fore adhere  to  our  original  opinion. 

Per  Curiam. — It  is  therefore  ordered  that  the  petition  for 
a  rehearing  be  overruled. 
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No.  9299. 

184  356  Jones  v.  Rhoads. 

1153  2611  Will. — Devisee, — Compromise.— Admission  of  VcUidUy. — Estoppel. — The 

mere  fact  that  a  devisee  has  paid  all  the  devised  lands  are  worth,  to  ob- 
tain from  the  heirs  an  admission  by  decree,  in  an  action  to  set  the  will 
aside,  that  the  will  is  a  valid  instrument,  and  binding  upon  the  parties 
to  the  compromise  agreement,  does  not  impair  the  force  or  effect  of  the 
admission  after  it  has  been  made ;  and,  while  such  adjudication  stands, 
such  heirs  are  precluded  from  reasserting  the  invalidity  of  the  will  col- 
laterally. 

.Judgment.— Payment  by  Beplevin  Bail.Sxecution,— When  a  judgment 
has  been  paid  by  the  replevin  bail,  it  remains  in  force  for  his  ben^t, 
and  may  be  proceeded  upon  to  execution  for  his  use. 

Same. — Order  of  Court.— Where  a  controversy  as  to  the  facts  upon  whidi 
the  right  of  a  replevin  bail  to  execution  rests  is  likely  to  arise,  there  i»  a 
manifest  propriety  in  obtaining  an  order  for  execution  before  procwHi- 
ing  to  enforce  the  judgment  he  has  replevied,  for  his  own  use ;  but  there 
is  no  statutory  provision  requiring  such  an  order  to  be  first  obtained. 

Same. — Equitable  Interest, — Priority. — ^A  previously  acquired  equitable  in- 
terest in  a  tract  of  land  has  priority  over  the  general  lien  resulting  from 
a  judgment  against  the  holder  of  the  legal  title. 

Same. — Beplevin  Bail. — Bights  not  Abridged. — ^Where  a  replevin  ball  is  not 
a  party  to  a  proceeding  in  which  the  lien  of  the  judgment  is  declared 
to  be  junior  to  the  lien  of  a  mortgage  sued  on,  his  remedial  ri^ts  are 
in  no  manner  abridged  by  the  foreclosure  proceedings. 

Same. — Priority  of  Lien.— Devisee.— Mortgage  to  Heirs.— The  lien  of  a  judg- 
ment against  a  devisee  of  lands,  so  far  as  it  enures  to  the  benefit  of  his 
replevin  bail,  has  priority  over  the  lien  of  a  mortgage  on  the  devised 
lands,  given  by  the  devisee  to  the  heirs  of  the  testator  in  compromise  of 
an  action  to  set  the  will  aside. 

Mortgageable  Interest.— Z>cri«ce.— Where  the  alleged  will  of  a  testa- 
tor is  in  fact  an  invalid  instrument,  the  entire  estate  in  his  lands,  legal 
and  equitable,  descends  to  his  heirs,  and  the  devisee  has  no  montage- 
able  interest  in  the  lands  which  the  will  purports  to  devise  to  him. 

From  the  Montgomery  Circuit  Court. 

T.  H.  Ristiney  P.  S.  Kennedy  andTF.  T.  Brushy  for  ap- 
pellant. 

G.  D.  Hurley  aijd  B.  Crane^  for  appellee. 

NiBLACK,  J. — Suit  by  Jonas  A.  Jones  against  Jacob 
Khoads.  The  complaint  alleged  that,  in  1875,  one  Isaac 
Oastor  died  in  Montgomery  county,  leaving  a  large  number 
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of  children  and  grandchildren,  and  seized  of  certain  tracts 
of  land  in  that  county ;  that  the  said  Isaac  Castor  left  also 
A  pretended  last  will  and  testament,  by  which  said  tracts  of 
land  were  devised  to  one  Daniel  Bhoads ;  that,  soon  after 
the  death  of  said  Isaac  Castor,  Nancy  J.  Jones  and  others 
of  his  children  and  OTandchildren  instituted  a  suit  in  the 
Montgomery  Circuit  Court,  to  set  aside  said  pretended  will, 
upon  the  alleged  grounds  that  the  execution  of  the  same  had 
been  procured  by  undue  influence  of  the  said  Daniel  Rhoads, 
and  that  the  said  Isaac  Castor  was  not  of  sound  mind  at  the 
time  he  executed  the  same  ;  that,  while  said  suit  was  pending 
in  said  court,  the  parties  thereto  entered  into  a  written  con- 
tract of  compromise,  by  which  the  heirs  at  law  of  the  said 
Isaac  Castor,  who  had  instituted  such  suit,  and  who  were 
all  of  his  heirs  surviving  him,  except  the  wife  of  the  said 
Daniel  Ehoads,  were  to  make  quitclaim  deeds,  releasing  all 
their  interests  in  said  lands  to  the  said  Daniel  Rhoads,  upon 
his  executing  his  notes  to  them  for  the  sum  of  five  thousand 
dollars,  for  their  said  interests  so  to  be  released,  the  said 
sum  being  the  full  value  of  such  lands,  aside  from  the  in- 
terest therein  of  the  wife  of  said  Rhoads,  which  notes  were 
to  be  secured  by  a  mortgage  on  said  lands ;  that  it  was  a 
part  of  said  agreement  of  compromise  that  when  said  notes 
and  mortgage  should  be  duly  executed,  the  court  should 
enter  a  decree  establishing  the  validity  of  said  last  will  and 
testament ;  that  all  the  terms  and  conditions  of  said  agree- 
ment of  compromise  were  carried  into  effect  by  the  execu- 
tion of  said  notes  and  mortgage  by  the  said  Daniel  Rhoads, 
his  wife  joining  in  the  mortgage,  and  the  entry  of  a  decree 
duly  establishing  said  last  will  and  testament ;  that  the  notes 
and  mortgage  were  all  executed  to  the  plaintiff,  as  trustee 
for  all  the  plaintiffs  in  the  suit  to  set  aside  the  will ;  that, 
when  said  notes  matured,  the  plaintiff  foreclosed  said  mort- 
gage and  caused  the  mortgaged  lands  to  be  sold  at  sheriff's 
sale,  to  satisfy  the  judgment  of  foreclosure ;  that  he  pur- 
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chased  said  lands  at  such  sheriff's  sale,  and  that  he  then 
held  a  sheriff's  deed  for  the  same ;  that,  at  the  time  ^aid 
notes  and  mortgage  were  executed,  there  were  two  jadgmeute 
against  the  said  Daniel  Rhoads,  in  the  said  Montgomery 
Circuit  Court,  one  in  favor  of  John  M.  Patton  for  $650.00, 
and  the  other  in  favor  of  the  First  National  Bank  of  Craw- 
fordsville  for  $177.00,  both  of  which  judgments  were  unpaid 
and  had  beeti  stayed  by  Jacob  Rhoads >  the  defendant ;  that, 
after  the  plaintiff  had  foreclosed  said  mortgage,  and  after 
he  had  so  purchased  the  mortgaged  lands  at  sheriff's  sale» 
the  said  Jacob  Rhoads,  as  the  replevin  bail  thereon,  paid 
and  satisfied  the  said  judgment  in  favor  of  the  said  John 
M.  Patton,  and  thereupon,  without  any  order  of  court  and 
without  any  proceedings  whatever  in  court,  caused  the  clerk 
of  the  Montgomery  Circuit  Court  to  issue  an  execution  oa 
said  judgment  and  caused  the  same  to  be  levied  on  said 
mortgaged  lands,  and  said  lands  to  be  sold  on  said  execu- 
tion ;  that  the  said  Jacob  Rhoads  purchased  said  lands  at 
the  sale  upon  such  execution,  and  now  holds  the  sheriffs 
certificate  of  purchase,  which  will  entitle  him  to  a  sheriffs 
deed  to  such  lands  at  the  expiration  of  one  year  from  the 
date  of  said  sale,  which  year  will  elapse  on  the  11th  day  of 
September,  1881 ;  that  the  said  Jacob  Rhoads  is  claimingt 
that  when  he  shall  obtain  a  sheriff's  deed,  in  pursuance  of 
his  said  certificate  of  purchase,  he  will  have  a  good  title  to 
the  said  mortgaged  lands  as  against  this  plaintiff ;  that,  at 
the  time  the  plaintiff  filed  his  complaint  to  foreclose  the 
mortgage  executed  by  the  said  Daniel  Rhoads  and  wife,  he 
made  the  said  John  M.  Patton  a  party  defendant  to  answer 
the  allegation  that  his  said  judgment  was  junior  to  said 
mortgjige ;  that  said  Patton  made  default  in   said  actioDt 
whereupon  the  court  decreed  his  judgment  to  be  junior  to 
the  mortgage.     Wherefore  the  plaintiff  demanded  that  the 
court  should  order  and  decree  that  the  said  Jacob  Rhoads 
has  no  interest  whatever  in  and  to  said  mortgaged  lands  bj 
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virtue  of  his  said  purchase  at  sheriff's  sale  ;  that  said  sale  to 
him  ^as  and  is  void  ;  that  the  cloud  on  the  title  of  the  plain- 
tiff to  said  lands  caused  by  the  said  sale  to  the  said  Jacob 
Khoads  be  removed  ;  and  that  it  shall  be  further  ordered  and 
decreed  that,  if  the  said  Jacob  Khoads  has  any  interest  in 
said  lands,  it  is  only  the  right  to  redeem  the  same  from  their 
said  sale  to  the  plaintiff.    General  relief  was  alsa  demanded. 

The  defendant  demurred  to  the  complaint  for  want  of  suf- 
ficient facts,  and  his  demurrer  was  sustained.  The  plaintiff 
refusing  to  plead  further,  final  judgment  upon  demurrer  was 
rendered  against  him.  In  this  condition  of  the  record,  we 
have  only  to  inquire  whether  or  not  the  complaint  was  suf- 
ficient. 

The  appellant  argues  that  the  agreement  of  compromise  b&* 
tween  Nancy  J.  Jones  and  others,  of  the  one  part,  and  Dan- 
iel Rhoads,  of  the  other,  referred  to  in  the  complaint,  impli- 
edly admitted  that  the  pretended  will  of  Isaac  Castor  was  in- 
valid, because,  by  that  agreement,  the  said  Rhoads  agreed  ta 
pay  the  full  value  of  the  lauds  in  controversy,  from  which 
it  must  be  inferred,  that  he  did  not  rely  upon  his  title  under 
the  will,  and  that,  as  a  result  of  the  invalidity  of  that  instru- 
ment, Daniel  Rhoads  took  only  the  naked  legal  title  to  the 
lands  which  he  claimed  under  it,  the  equitable  interest  in 
such  lands  descending  to  the  heirs  at  law  of  the  said  Isaac 
Castor ;  that,  in  that  condition  of  the  title,  the  equitable  in- 
terest of  such  heirs  constituted  a  lien  upon  the  lauds  superior 
to  the  lien  created  by  Patton's  judgment,  by  reason  of  which 
the  judgment  lien  was  postponed  in  favor  of,  and  became 
subordinate  to,  the  lien  created  by  the  mortgage. 

It  is  a  well  settled  rule  of  law,  that  a  previously  acquired 
equitable  interest  in  a  particular  tract  of  land  has  priority 
over  the  general  lien  resulting  from  a  judgment  againot  the 
holder  of  the  legal  title.  The  Monticello  Hydraulic  Co.  v. 
Jjoughry^  72  Ind.  562  ;  Ai^mstrong  v.  FearnaWy  67  Ind.  429  ; 
Wharton  v.  Wihon,  60  Ind.  691  j  QlideweU  y.  Spaugh,  26 
Vol.  74.-33 
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lud.  319.    But  that  doctrine  evidently  has  no  applicatioD  to 
the  case  now  before  us. 

If  the  alleged  will  of  Isaac  Castor  was  in  fact  an  invalid  in- 
strument, then  the  entire  estate  in  his  lands,  both  legal  aud 
equitable,  descended  to  his  heirs  at  law,  and  not  to  his  devi- 
see, and  the  will  was,  at  most,  but  a  cloud  on  their  title.  In 
that  view  of  the  case,  Daniel  Rhoads  had  no  mortgageuble  in- 
terest In  the  lands  which  the  will  purpoiled  to  devise  to  him. 

We  do  not,  however,  construe  the  agreement  of  compro- 
mise as  in  any  manner  admitting  the  invalidity  of  the  will. 
On  the  contrary,  we  feel  constrained  to  give  that  agreement 
a  very  diiferent  construction.  The  stipulation  that  the  court 
should  enter  a  decree  establishing  the  will  plainly  operated 
as  an  admission,  that  the  will  was  a  valid  instrumeut,  and 
binding  ui)on  the  parties  to  the  compromise.  The  raerefuct 
that  Daniel  Rhoads  may  have  paid  all  the  lands  were  worth 
to  obtain  such  an  admission  did  not  impair  the  force  or  ef- 
fect of  the  admission  after  it  was  made. 

By  the  consent  of  the  parties  contesting  it,  the  will  was 
adjudged  to  have  been  duly  established,  and  with  that  ad- 
judication remaining  in  force,  those  parties  are  now  preclu- 
ded from  reasseitin<]j  the  invaliditv  of  the  will  in  the  collat- 
eral  way  attempted  in  this  case.  Jacob  Rhoads,  not  being 
a  paily  to  the  proceedings  for  the  foreclosure  of  the  mort- 
gage, was  not  bound  hy  so  nmch  of  the  decree  of  foreclo- 
sure as  declared  the  lien  of  the  Patton  judgment  junior  to  the 
lien  created  by  the  mortgage,  and  his  remedial  rights  as  a 
party  to  the  Patton  judgment  were  in  no  manner  abridged 
by  the  foreclosure  proceedings. 

The  appellant  further  argues  that  the  sheriff's  sale  to 
Jacob  Rhoads  ought  to  be  set  aside,  because  the  execution 
upon  which  it  was  made  was  issued  improvidently ;  that  is 
to  say,  without  an  order  of  court,  authorizing  it,  being  fii^ 
obtained.  Where  a  controvei'sy  as  to  the  facts  upon  which 
the  right  of  a  replevin  bail  to  execution  rests  is  likely  to 
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arise,  there  is  a  manifest  propriety  in  obtaining  an  order  for 
execution  before  proceeding  to  enforce  the  judgment  he  has 
replevied,  for  his  own  use ;  but  we  know  of  no  statutory 
provision  which  can  be  construed  to  require  that  such  an 
•order  shall  be  first  obtained.  When  a  judgment  has  been 
paid  by  the  replevin  bail  it  remains  in  force  for  his  benefit 
and  may  be  prosecuted,  that  is,  proceeded  upon,  to  execu- 
tion for  his  use.  2  R.  S.  1876,  p.  279,  sec.  676.  In  such  a  case 
the  statute  continues  the  judgment  in  force  so  as  to  enable 
the  replevin  bail  to  have  execution  upon  it  as  in  other  cases. 

Our  inference  from  the  facts  averred  is  that  the  lien  of 
the  Patton  judgment,  so  far  as  it  inured  to  the  benefit  of 
Jacob  Rhoads,  had  priority  over  the  appellant's  lien  ac- 
quired by  the  mortgage,  and  that  the  complaint  did  not 
make  out  a  case  entitling  the  appellant  to  any  relief  against 
the  appellee. 

The  judgment  is  affirmed,  with  costs. 


♦•» 
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Beal  Estate.— iSfl7«/or  Unpaid  Taxes,— Action  to  Recover  and  Quiet  TYtte.—       lfi6  636i 
/Statute  of  Limitation, — An  netion  brought  in  1870  to  recover  posBesFion 
of  real  estate  sold  for  taxes  in  1866.  and  to  quiet  the  title,  was  too  late 
nnder  section  250  of  the  act  of  December  21  st.  1872, 1  R.  S.  1876,  p.  127. 

Same. —  Where  Time  Allowed  had  Expired. — A  reasonable  time  mnst  be  al- 
lowed for  instituting  suit  as  to  causes  of  action  existing  at  the  passage 
of  such  a  law;  and  where  the  whole  time  allowed  by  the  statute  had  ex- 
pired before  its  passage,  the  statute  did  not  apply  until  the  time  allowed 
by  it  had  run. 

S AM E. — Legal  Disabilities, — Non-Besidenoe,— State, — United  States.— The 
phrase  "other  legal  disabilities,"  in  the  proviso  of  section  250,  supra^ 
does  not  embrace  non-residence  in  the  State,  but,  so  far  as  it  i*efei*s  to 
absence,  means  '^out  of  the  United  States.^'  2  R.  S.  1876,  p.  313,  sec.  7d7. 
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Same.— Foiitf  or  Void  Sale  for  Taxes.— StatuU  of  LntiUationt  Good  PIradt 
Bar. — Whether  a  tax  sale  was  valid  or  void,  a  plea  of  the  statute  of  lim- 
itations is  a  good  defence  to  an  action  to  quiet  title,  and,  if  sii8taio«d 
by  the  evidence,  bars  a  recovery  of  possession,  and  the  title  of  the  party 
so  barred  can  not  be  quieted. 

Same. — Evidence. — Title. — Possession  of  Grantor. — In  an  action  to  recover 
real  estate,  the  plaintiff  recovers  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  the  defendant's  title,  and  he  most  trace  hifi  titlfr 
to  the  United  States,  or  to  a  gi-antor  in  possession. 

From  the  Tippecanoe  CSrcuit  Court. 

D.  Walton^  for  appellant. 

J.  M.  Larue  and  F.  B.  Everett^  for  appellee. 

BiCKNELL,  C. — ^This  was  an  action  to  quiet  the  title  to 
land,  and  to  recover  possession,  with  damages  for  detention. 
The  complaint  is  in  three  paragraphs. 

The  first  alleges  the  appellant's  ownership,  and  that  the 
appellee  claims  title  adverse  to  appellant. 

The  second  paragraph  alleges  the  appellant's  ownershipt 
and  a  conveyance  by  him  to  James  M.  Bolton,  during  the 
adverse  possession  of  the  appellee,  who  claims  title,  etc. 

The  third  paragraph  states  the  appellant's  ownersliip,  and 
his  conveyance  to  James  M.  Bolton,  and  that,  at  the  date  of 
said  conveyance,  the  land  was  in  the  adverse  possession  of 
Bobert  Lewis,  who  conveyed  the  same  to  the  appellee,  who 
claims  title,  etc. 

The  complaint  prays  that  the  title  may  be  quieted,  and 
that  the  appellant  may  recover  possession,  with  five  hundred 
dollars  damages,  and  all  other  proper  relief. 

Robert  Lewis  was  afterward  made  a  co-defendant  on  bis 
own  petition.  There  were  pleadings  as  to  him,  and  the  ap- 
pellee filed  a  cross  complaint  against  him  ;  and  the  court 
found  that,  as  between  him  and  the  appellee,  the  api)ellee 
was  the  owner  of  the  land ;  but  Lewis  did  not  join  in  the 
appeal,  and  is  not  a  party  to  it,  and  he  need  not  be  further 
considered. 

The  appellee  answered  the  complaint  in  two  paragraphs : 
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Tirst,  the  general  denial ;  second,  the  statute  of  limitations, 
to  wit,  that  the  lands  had  been  sold  for  taxes,  and  that  the 
appellant's  cause  of  action  did  not  accrue  within  five  years 
l)efore  the  commencement  of  the  suit. 

The  appellant  demuiTcd  to  this  second  paragraph  of  an- 
•swer.  The  court  overruled  the  demurrer,  and  this  overrul- 
ing is  one  of  the  errors  assigned  by  appellant. 

The  statute  provides  that  actions  to  recover  real  property 
:8oId  for  taxes  must  be  brought  within  five  years  after  the 
date  of  the  sale  for  taxes.  1  R.  S.  1876,  p.  127,  sec.  250. 
This  act  was  approved  December  21st,  1872,  and  took  ef- 
fect upon  its  passage.  Acts  1872,  pp.  57, 129.  As  to  causes 
•of  action  existing  at  the  passage  of  such  a  law,  a  reasonable 
lime  must  be  allowed  for  instituting  suit.  Pritchard  v. 
Spencei^  2  Ind.  486.  And  in  cases  where  the  whole  time  al- 
lowed by  the  statute  had  expired  before  its  passage,  the  stat- 
ute does  not  apply  until  the  time  allowed  by  the  statute  has 
run.  Tlie  State  v.  Clark y  7  Ind.  468  ;  Dak  v.  Frisbie,  59 
Ind.  530. 

In  the  present  case,  the  last  of  the  tax  sales  was  on  the  5th 
•of  February,  1866 ;  the  statute  prescribing  the  limitation 
was  approved  December  2ist,  1872;  the  suit  was  brought 
in  1879,  more  than  six  years  after  the  passage  of  the  law ; 
a  reasonable  time  had  elapsed.  The  second  paragraph  of 
ibe  appellee's  answer  was  sufficient;  the  court  committed 
"no  error  in  overruling  the  demuiTer  to  it. 

The  appellant  replied  to  the  second  paragraph  of  the  ap- 
pellee's answer,  in  two  paragraphs.  The  first  was  in  denial. 
The  second  averred  that  at  the  time  of  said  sales  for  taxes, 
and  for  months  l)efore  and  ever  siuce,  the  appellant  was  a 
non-resident  of  Indiana  and  a  resident  of  the  State  of  New 
York.  The  appellee  demurred  to  this  second  paragraph  of 
4'eply,  and  the  court  sustained  the  demurrer.  The  sustaining 
of  this  demurrer  is  the  second  error  assigned  by  appellant. 

The  statute  of  December  21st,  1872,  above  referred  to, 
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contains  the  following  provision :  **That  where  the  owner  of 
such  real  property,  sold  as  aforesaid,  shall,  at  the  time  of 
sach  sale,  be  a  minor,  insane,  or  under  other  l^al  disabili- 
ties,  five  years  after  such  disability  is  removed,  shall  be  aU 
lowed  such  person  or  persons,  their  heirs  or  legal  represen- 
tatives, to  bring  their  suit  or  action,*'  etc. 

The  phrase,  ^'other  legal  disabilities,"  does  not  embrace 
non-residence  in  the  State.  It  is  defined  in  the  Revised 
Statutes  of  1852,  and  it  means  **out  of  the  United  States," 
so  far  as  it  has  reference  to  absence.  2  R.  S.  1876,  p.  313; 
Bauman  v.  Chrvhbs^  26  Ind.  419.  The  second  paragraph  of 
the  reply,  therefore,  did  not  avoid  the  second  paragraph  of 
the  answer,  and  the  court  committed  no  error  in  sustaining 
the  demurrer. 

The  issues  were  tried  by  the  court,  who  found  for  the 
appellee.    The  appellant  moved  for  a  new  trial,  because — 

First.   The  finding  was  not  sustained  by  sufficient  evidence ; 

Second.   The  finding  was  contrary  to  law. 

The  court  overruled  the  motion  for  a  new  trial,  and  ren- 
dered judgment  upon  the  finding.  The  appellant  assigns 
three  errors,  two  of  which  have  already  been  considered. 
The  third  is,  that  the  court  erred  in  overruling  the  motioa 
for  a  new  trial. 

Where  the  statute  of  limitations  bars  recovery  of  posses- 
sion, the  title  of  the  party  so  barred  can  not  be  quieted ;  it 
would  be  idle  to  quiet  a  title  that  could  never  be  carried  into 
possession.  Dumont  v.  Dufore^  27  Ind.  263.  In  these 
actions  the  plaintiff  recovers  on  the  strength  of  his  own 
title.  The  weakness  of  the  defendant's  title  does  not  help 
the  plaintiff.  Huddleston  v.  Ingelsy  47  Ind.  498.  The  ap- 
pellant's evidence  in  this  case  does  not  trace  his  title  to 
the  United  States,  nor  to  any  grantor  in  possession  ;  there- 
fore he  could  not  recover.  Huddleston  v.  Ingelsy  supra. 
But  further,  the  appellant's  evidence  took  the  title  out  of 
him,  if  he  ever  had  it.     He  introduced  a  deed  from  him- 
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self  to  James  Bolton.  This  deed,  made  by  appellant  while 
out  of  possession,  was  invalid  against  the  party  in  adverse 
possession,  and  against  all  claiming  under  him  ;  but  it  was 
good  between  the  parties.  It  authorized  the  grantee  to 
bring  ejectment  agsiinst  a  mere  stranger,  in  his  own  name, 
and  it  authoiized  the  grantee  to  use  the  grantor's  name  in 
an  action  against  the  party  in  possession.  Steeple  v.  Dovm- 
ingy  60  Ind.  478. 

Under  the  foregoing  authorities,  the  finding  of  the  court 
in  favor  of  the  appellee,  as  against  the  appellant,  was  right, 
and  the  judgment  of  the  court  below  in  favor  of  the  appellee, 
and  against  the  appellant,  ought  to  be  afiSrmed. 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  in  favor  of 
the  said  appellee  and  against  said  appellant  be,  and  the 
same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 

On  Petition  tor  a  Rehearing. 

BiCKNELL,  C. — ^The  petition  alleges  that  *  *  this  court  erred  in 
sustaining  the  plea  of  the  statute  of  limitations."  The  plea 
was  good.  1  R.  S.  1876,  p.  127,  sec.  250.  There  was  evidence 
tending  to  sustain  it,  and  sho^\ing  that  the  lands  intended  to  be 
sold,  and  actually  sold  for  taxes  and  taken  into  possession  by 
purchaser,  and  held  by  him  and  those  claiming  under  him,  for 
several  years  continuously  next  preceding  the  commence- 
ment of  the  suit,  were  the  lands  described  in  the  complaint. 
Upon  such  evidence,  it  makes  no  difference,  so  far  as  the 
statute  of  limitations  is  concerned,  whether  the  tax  sale  was 
valid  or  void.  In  either  case,  it  was  barred  by  the  statute. 
But  in  this  case  the  plea  of  the  statute  was  superfluous,  be- 
cause the  plaintiff's  own  evidence  was  insufficient  to  warrant 
a  recovery.  The  petition  for  a  rehearing  ought  to  be  over- 
ruled. 

Per  Curiam. — ^Petition  overruled. 
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The  Cut  of  Delphi  v.  Lowert,  Adxinibtratrix. 

Kbolioehcb. — Cities  and  Tawns.^-Emdence.—'jDestituUon  of  F<xmil}f,—JA 
an  action  against  a  city,  by  the  representative  of  a  person  whose  death  is 
allej^ed  to  have  been  caused  by  the  neglio^noe  of  the  defendant,  evidence 
that  the  deceased  left  his  family  in  a  destitute  condition  is  incompetent 

Same. — Streets. — Duty  of  Municipal  Corporation.— Where  there  is  a  dan^r* 
Ous  place  in  or  near  the  usually  travelled  part  of  a  street  of  a  cirj,  the 
municipal  authorities  must  use  ordinary  care  to  protect  persons  who 
make  lawful  use  of  such  street,  in  a  reasonably  prudent  manner,  from 
injury;  and  such  duty  is  not  fuV./  discharged  by  making  the  traveDed 
part  of  the  street  safe,  but  such  measures  as  ordinary  prudence  requires 
must  be  taken  to  prevent  persons,  using  ordinary  care,  from  falling  ioto 
dangerous  places  along  the  sides,  or  in  close  proximity  to  the  tenniat- 
tion,  of  the  streets  of  the  municipality. 

Same. — Evidence  of  Prior  Injuries  to  other  Persons.^-Notice. — Corporation. 
— ^For  tin  piupose  of  showing  that  a  municipal  corporation  had  noticed 
a  dangerous  place  within  or  near  the  limits  of  one  of  its  streets,  evidence 
that  other  persons  had  previously  been  injured  there  is  competent. 

BAMK.'—Ciiy. — Common  CouneUy  Secord  of. — Evidence. — A  city  corporation 
is  represent od  ty  the  common  council,  and  the  acts  of  that  body,  done 
in  r  gular  session,  and  within  the  scope  of  the  powers  conferred  by  law, 
are  bhrling  upon  the  corporation ;  and  the  recoixl  of  such  council,  show- 
it.  r  the  report  of  a  committee  appointed  by  them,  and  the  action  taken 
thorcon,  is  admissible  in  evidence  against  the  municipal  corporation. 

Same. — Instructions. — Measure  of  Damages.— Where  facts  are  allowed  to  go 
in  evidence,  which  furnish  an  incorrect  basis  for  the  assessment  of  dam- 
ages, an  instruction  which  directs  the  jury  to  determine  from  <*all  the 
facts"  the  amount  of  recovery  is  erroneous.  The  jury  are  not  to  de- 
termine the  amount  of  recovery  from  all  the  facts,  but  only  from  such 
facts  as  form  proper  elements  for  consideration  in  computing  damages^; 
and  where  facts  are  given  in  evidence  which  ought  not  to  be  consid- 
ered in  estimating  damages,  the  instiTictions  of  the  court  should  inform 
the  jury  what  facts  should  be  considered  by  them  in  maldng  their  esti- 
mate, and  not  leave  it  to  them  to  take  into  account  facts  which  have 
no  legitimate  bearing  upon  that  branch  of  the  case. 

Same.— Discretion  of  Jury.— Damages. — A  jury  has  a  very  broad  discretion 
upon  the  subject  of  damages,  but  it  is  to  be  exercised  upon  proper  facts; 
and  improper  elements  influencing,  not  the  judgment,  but  the  passions 
or  prejudices,  should  not  form  any  part  of  the  elements  out  of  which  the 
judgment  of  the  jurors  is  to  be  oonstmcted. 

Practice.— BiZI  of  Exceptions.— Evidence.— The  grounds  of  objections  to 
the  admissibility  of  evidence  must  be  specifically  stated  to  the  trial  court, 
and  the  bill  of  exceptions  must  exhibit  them  as  stated,  to  present  the 
question  in  the  Supreme  Court. 
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From  the  Carroll  Circuit  Court. 

C.  JR.  Pollardy  L.  E.  McReynoUs,  J.  R.  Coffroth  and 
<7.  B.  Stuart^  for  appellant. 

t7.  Applegate  and  N'.  O.  liosSy  for  appellee. 

Elliott,  J. — ^The  questions,  which  the  record  of  this  case 
3>resent8,  arise  upon  the  ruling  denying  appellant's  motion 
for  a  new  trial. 

William  A.  Loweiy,  the  appellee's  intestate,  lost  his  life 
hy  drowning  in  the  Wabash  and  Erie  canal,  at  a  point  with- 
in, or  near,  the  corporate  limits  of  the  city  of  Delphi.  There 
uras  evidence  tending  to  prove  that  the  intestate* s  death  was 
Attributable  to  the  negligence  of  the  appellant  in  failing  to 
place  barricades  about  the  dangerous  place,  or  to  guard  it  bj 
^signals  or  warnings  of  danger.  There  was  also  evidence 
tending  to  show  that  it  was  the  duty  of  the  city  to  properly 
protect  passengers  from  danger,  inasmuch  as  one  of  the  pub- 
lic streets  of  the  city  either  ran  up  to  and  across  the  danger- 
serous  place  or  terminated  in  very  close  and  direct  proxim- 
ity to  that  point. 

The  appellee  was  permitted  to  prove,  over  the  objection  of 
the  appellant,  that  the  intestate  left  his  family  in  a  destitute 
condition.  This  evidence  was  incompetent.  Chicago y  e^c, 
a.  W.  Co.  V.  Bayfield,  37  Mich.  205;  Pittsburg,  etc.,  R.W. 
Co.  V.  Powers,  74  111.  341 ;  The  City  of  Chicago  v.  O'Brer^ 
-nan,  65  LI.  160  ;  Sherlock  v.  Ailing,  44  Ind.  184  ;  Pennsylva-- 
nia  R.  R.  Co.  v.  Books,  57  Pa.  St.  339  ;  Rlinois,  etc.,  R.  R. 
Co.y.  Baches,  55  111.  379  ;  Shea  v.  Potrero,  etc.,  R.  R.  Co., 
44  Cal.  414.  The  appellee,  however,  insists  that  the  objection 
to  the  admission  of  this  evidence  was  not  properly  made, 
and  that  there  is  no  question  saved.  The  position  of  the  ap- 
pellee is,  that,  as  the  appellant  stated  no  specific  objections 
to  the  evidence,  his  exception  was  fruitless.  The  bill  of  ex- 
ceptions contains  this  statement :  "At  the  proper  time,  the 
:8aid  defendant,  before  the  trial  began,  moved  the  court  to 
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suppress  certain  questions  in  the  depositions  of  witnesses/' 
who  are  named,  and  the  questions  and  answers  designated  ^ 
and  the  bill  then  proceeds :  ♦'And  the  defendant  then  and 
there  pointed  out  the  reasons  to  the  court  for  said  motion." 
We  think  this  is  not  a  sufficient  statement  of  the  cn-ounds  of 
objection.  In  the  case  of  liussell  v.  BranJianiy  8  Blackf.  277, 
it  was  said  :  **We  are  not  informed,  by  the  record,  what  the 
particular  objection  was,  and  we  can  not,  therefore,  notice  it. 
The  defendants  should  have  informed  the  circuit  court  of 
the  ground  of  their  objection,  and  when  their  motion  was 
overruled,  they  should  have  taken  care  to  have  had  such 
ground  of  objection  made  a  part  of  the  record.  Camdeny. 
DorermiSy  3  How.  515."  This  doctrine  has,  by  a  long  mi 
unwavering  line  of  decisions,  been  ingrained  into  our  system 
of  procedure  as  one  of  its  fundamental  principles.  The  party 
must  state  specifically  his  grounds  of  objection,  and  the  bill 
of  exceptions  must  exhibit  them  as  stated.  Unless  this  rule 
is  adhered  to,  we  would  often  have  cases  where  one  ground 
of  objection  was  stated  in  the  court  below,  and  another  and 
a  different  one  urged  upon  appeal. 

The  appellee  was  permitted  to  prove  that  no  ban'icadcs  or 
warnings  of  danger  were  placed  about  the  point  where  the 
public  street  of  the  city  intersected  or  approached  the  canal. 
We  think  there  was  no  error  in  this.  There  was  some  evi- 
dence tending  to  shoA7  that  the  place  where  the  deceased 
was  drowned  was  r/ithin  the  corporate  limits,  and  thnt  the 
street  ran  to  the  canul  at  the  point  where  he  attempted  ta 
cross.  Conceding,  however,  that  this  was  not  so,  it  cer- 
tainly was  shown  that  the  street  of  the  city,  as  usually  trav- 
elled, approached  very  near  the  canal,  and  that  the  appear- 
ances wei*e  such  as  would  have  indicated  to  a  man  of  ordi- 
nary prudence,  that  it  was  the  usual  crossing  place.  If  thcie 
is  a  dangerous  place  in  or  near  the  usually  travelled  part  of 
the  highway,  the  municipal  authorities  must  use  ordinary 
care  to  protect  persons  who  make  lawful  use  of  the  stre^ 
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in  a  reasonably  prudent  manner,  from  injury.  The  duty 
resting  upon  the  municipality  is  not  fully  discharged  by 
making  the  travelled  part  of  the  highway  safe,  but  such? 
measures  as  ordinary  prudence  requires  must  be  taken  to- 
prevent  persons,  using  ordinary  care,  from  falling  into  dan- 
gerous places  along  the  sides,  or  in  close  proximity  to  the 
termination,  of  the  highway  of  the  municipality.  Alger  v» 
City  of  Lowelly  3  Allen,  402 ;  Murphy  v.  Gloucester,  105- 
Mass.  470 ;  Davis  v.  Hill,  41  N.  H.  329 ;  Palmer  v.  And- 
ovei',  2  Cush.  600;  Niblett  v.  Tlte  Mayor,  etc.,  12  Heisk. 
Tenn.  684  ;  Hey  v.  Philadelphia,  81  Pa.  St.  44 ;  Higert  v- 
Tlie  City  of  Greencastle,  43  Ind.  574. 

Evidence  was  given  by  the  appellee,  that  other  persons  had' 
received  injuries  at  the  place  where  the  deceased  was  drowned,, 
at  times  anterior  to  his  death.  This  the  appellant  contends^ 
with  vigor  and  ability,  was  eri'oneous.  There  is  some  con- 
flict in  the  authorities.  In  Collins  y.The  Inhabitants  of 
Dorchester,  6  Cush.  396,  such  evidence  was  declared  incom- 
petent. It  was  said  to  be  "Testimony  concerning  collateral 
facts,  which  furnished  no  legal  presumption  as  to  the  prin- 
cipal facts  in  dispute,  and  which  the  defendants  were  not 
bound  to  be  prepared  to  meet."  In  support  of  the  con- 
clusion of  the  court,  the  following  authorities  were  cited  t 
Standish  v.  Washbwm,  21  Pick.  237  ;  2  Stark.  Ev.  381  ;  1 
Greenl.  Ev.,  sees.  52,  448.  The  cases  of  AklHch  v.  Pelhaniy. 
1  Gray,  510  ;  Kidder  v.  Dunstable,  11  Gray,  342  ;  Blair  v;. 
Pelham,  118  Mass.  420,  assert  substantially  the  same  doc- 
trine as  Collins  v.  Dorchester,  supra. 

In  Darling  v.  Westmoi-eland,  52  N.  H.  401,  the  doctrine 
of  Collins  v.  Dorchester  is  vigorously  assailed  in  an  un- 
usually able  and  elaborate  opinion,  and  the  opposite  doc- 
trine declared  to  be  correct,  both  upon  reason  and  authority* 
In  the  recent  case  of  Moore  v.  Tlte  City  of  Burlington,  4& 
Iow8,  136,  the  court  adopted  in  effect,  although  not  ex- 
pressly, the  rule  declared  in  the  New  Hampshire  case.     Tha 
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4Sapreme  Court  of  Illinois  declared,  in  the  case  of  77te  City 
of  Chicago  v.  Powers^  42  111.  169,  that  such  evidence  was 
•<:ompeteiit.  It  was  said  in  that  case :  ^^It  is  insisted  that  the 
•<;ourt  eiTed  in  admitting  evidence  that  another  person  had 
fallen  through  the  same  bridge.  If  this  evidence  was  admis- 
sible for  any  purpose  then  it  was  not  error.  The  action  was 
'based  upon  the  negligence  of  the  city  in  failing  to  keep  the 
bridge  properly  lighted.  If  another  pei'son  had  met  with  a 
similar  fate,  at  the  same  place,  and  from  a  like  cause,  it 
would  tend  to  show  a  knowledge  on  the  part  of  the  city, 
that  there  was  inattention  on  the  part  of  their  agents  having 
charge  of  the  bridge,  and  that  they  had  failed  to  provide 
further  means  for  the  protection  of  persons  crossing  on  the 
bridge.  As  it  tended  to  prove  this  fact,  it  was  admissible ; 
And,  if  appellants  had  desired  to  guard  against  its  improper 
4ipplication  by  the  jury,  they  should  have  asked  an  instruc- 
tion limiting  it  to  its  legitimate  purpose.'*  In  Kent  wThe 
Town  of  Lincoln^  32  Vt.  591,  it  was  held  competent  to  prove 
'that  other  persons  than  the  complainant  had,  at  previous 
times,  been  injured  by  the  same  defect  in  a  highway.  A 
^similar  ruling  was  made  in  the  case  of  Quirdan  v.  Ttie  City 
of  Utica^  11  Hun,  217.  This  case  was  affirmed  without  com- 
ment by  the  Court  of  Appeals,  74  N.  Y.  603.  In  City  ofAor 
ffusta  V.  Hafers^  61  Ga.  48,  S.  C.  34  Am.  R.  95,  the  doctrine 
maintained  by  the  cases  cited  was  declared  and  enforced. 
The  Supreme  Court  of  the  United  States,  in  Tlie  Grand 
Trunk  B.  B.  Co.  v.  Bichardson,  91  U.  S.  454,  held  that  it 
was  competent  for  the  plaintiff,  in  an  action  for  injury  result- 
ing from  fire  communicated  by  the  locomotives  of  a  railway 
company,  to  prove  that,  during  the  summer  preceding  the 
burning  of  plaintiff's  property,  fire  was  often  scattered  from 
the  locomotives  of  the  defendant  when  passing  plaintifiTs 
property.  In  Hoyt  v.  Jeffers^  30  Mich.  181,  it  was  held 
proper  to  prove  that  sparks  had,  at  other  times  than  that  on 
isvhich  the  injury  sued  for  occurred,  been  emitted  from  a 
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chimney.  The  doctrine  of  the  cases  cited  is  supported  by 
many  adjudged  cases,  among  them  :  Aldridge  v.  T7ie  Gh'eat 
Western  R.  W.  Co.,  3  M.  &G.  515;  Huyet  v.  Philadelphia, 
etc.,  R.  R.  Co.,  23  Pa.  St.  373  ;  St.  Joseph,  etc.,  R.  R.  Co. 
V. Chase,  1 1  Kan.  47  ;  Longdbaugh  v.  The  VirginiaCity,  etc., 
R.  R.  Co.,  9  Nev.  271 ;  Pennsylvania  R.  R.  Co.  v.  Stranor- 
kan,  79  Pa.  St.  405  ;  Annapolis,  etc.,  R.  R. Co.,  v  Oantt,  39 
Md.  115  \Dougan  v.  Champlain,  etc., Co.,  56  N.  Y.  1 ; Field 
V.  The  New  York,  etc.,  R.  R.  Co.,  32  N.  Y.  339. 

This  court  has  adopted  and  enforced  this  doctrine  In  tha 
case  of  The  Pittsburgh,  etc.,R.  W.  Co.  v.  Ruby,  38  Ind.  294, 
this  question  was  exhaustively  discussed,  and  the  point  ex- 
pressly ruled.  It  was  there  held  that  evidence  of  specific 
facts  was  competent  for  the  purpose  of  charging  the  corpo- 
ration with  notice.  We  are  unable  to  perceive  any  differ- 
ence in  principle  between  the  case  in  hand  and  the  class  of 
cases  of  which  those  last  cited  are  types.  If  specific  acts 
are  proper  for  the  purpose  of  showing  notice  to  the  owners 
of  machinery  or  the  employers  of  servants,  it  must  be  com- 
petent for  the  purpose  of  showing  notice  to  a  municipal  cor- 
poration, that  there  is  a  dangerous  place  within  or  very  near 
the  limits  of  the  highway.  The  cases  directly  ruling  the 
point  here  under  immediate  mention  outweigh  the  cases  in 
Massachusetts,  for  the  latter  are  all  built  upon  a  single  and 
not  very  carefully  considered  case.  The  doctrine  of  the 
cases  in  that  court  can  not  be  reconciled  with  the  doctrine  of 
the  class  of  cases  represented  by  The  Pittsburgh,  etc.,  R. 
W'  Co.  V.  Ruby.  This  last  doctrine  has  been  recognized  as 
sound  by  the  Supreme  Court  of  Massachusetts,  and  that 
court,  able  and  distinguished  as  it  confessedly  is,  has,  it 
seems  to  us,  thus  sanctioned  a  doctrine  inconsistent  with  that 
of  Collins  V.  Dorchester.  Gahagan  v.  Boston,  etc. ,  R.  R.  Co., 
1  Allen,  187  ;  Ross  v.  Boston,  etc.,  R.  R.  Co.,  6  Allen,  87. 
It  also  seems  to  us  that  the  doctrine  of  Collins  v.  Dorchester 
can  not  be  harmonized  with  Crosby  v.  Boston,  118  Mass.  71, 
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Lut  wc  deem  it  unnecessary  to  prolong  this  opinion  by  a  dis- 
cussion of  the  conflict  between  these  two  cases. 

There  was  no  error  in  j>ei*mitting  the  appellee  to  read  in 
evidence  the  record  of  the  common  council  showing  the  re- 
port of  a  committee  appointed  by  that  body,  and  the  action 
taken  thereon. 

Wc  arc  aware  that  this  point  has  been  differently  ruled 
l)y  the  Supremo  Court  of  Massachusetts  in  Dudley  v.  The 
InhabitmUs^  etc.,,  1  Metcalf,  477,  and  Collins  y.  Dorchettefy 
^upra.  The  municipal  corporation  is  represented  by  the 
common  council,  and  the  acts  of  that  body  done  in  r^ular 
session,  and  within  the  scope  of  the  powers  conferred  by  the 
charter,  are  binding  upon  the  corporation.  Corporations  can 
act  only  by  agents,  and  certainly  the  authorized  acts  of  the 
highest  class  of  corporate  agents  in  the  discharge  of  the 
duties  of  their  agency  are  competent  against  the  principal. 
We  are  at  a  loss  to  imagine  a  higher  degree  of  evidence 
than  that  supplied  by  the  official  acts  of  the  common  coun- 
cilmcn,  performed  in  regular  session  of  the  municipal  legis- 
lature. The  Massachusetts  rule  is  unsound  upon  principlef 
tind  is  opposed  by  the  very  decided  weight  of  authority. 
JRequa  v.  The  City  of  Rochester^  45  N.  Y.  129,  on  p.  137; 
Tilt  City  of  Chicago  v.  Powers^  supra;  Tliomton  v.  Camp- 
ion^  18  N.  H.  20 ;  Monaghan  v.  The  School  District^  e/c, 
38  Wis.  101 ;  Erd  v.  City  of  St.  Paul,  22  Minn.  443. 

In  criticising  instructions  given  by  the  court,  counsel  say 
that  manv  of  them  are  erroneous  for  the  reason  that  thev 
assume  the  existence  of  disputed  facts,  and  the  particular 
puits  of  the  instructions  complained  of  are  specifically 
pointed  out.  We  have  examined  the  instructions,  and  are 
unable  to  agree  with  appellant's  counsel  upon  this  |)oint. 
The  discussion  of  the  rulings  upon  the  evidence  disposes  for 
the  most  part  of  all  the  questions  arising  upon  the  instruc- 
tions except  the  questions  presented  by  the  instructions 
upon  the  subject  of  damages  to  be  awarded  in  case  of  r&- 
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covery.  The  iSfth  iiistruction  given  by  the  court  is  as  fol- 
lows :  "If  you  find  for  the  plaintiff,  in  assessing  her  dam- 
ages, you  may  take  into  consideration  the  age  of  the  deceased, 
his  habits  and  occupation,  and  from  all  the  facts  determine 
what  amount  the  plaintiff  should  recover,  not  exceeding  five 
thousand  dollars/'  This  instruction,  as  applied  to  the  facts 
i^hich  the  court  permitted  the  appellee  to  prove,  was  erro- 
neous. 

Where,  as  here,  facts  are  allowed  to  go  in  evidence,  which 
furnish  an  incorrect  basis  for  the  assessment  of  damages, 
an  instruction  which  directs  the  jury  to  determine  from  *'afl 
the  facts'^  the  amount  of  recovery  is  erroneous.  The  jury 
are* not  to  determine  the  amount  of  recovery  from  all  the 
facts,  but  only  from  such  facts  as  form  proper  elements  for 
consideration  in  computing  damages.  Where  there  are  facts 
given  in  evidence,  which  would,  if  considered  by  the  jury 
in  determining  the  amount  of  damages,  necessarily  lead  to 
:an  incorrect  assessment,  it  is  wrong  to  instruct  the  jury  that 
it  is  their  duty  to  consider  **all  the  facts."  In  the  present 
•case,  evidence  was  allowed  to  go  to  the  jury  of  the  destitute 
condition  of  the  family  of  appellee's  intestate,  and  the 
instruction  directed  the  jury  to  consider  **all  the  facts," 
and,  of  course,  the  direction  embraced  this  among  other 
facts.  The  evidence  of  this  fact  was  unquestionably  empha- 
sized by  its  going  to  the  jury  over  the  objection  of  the  appel- 
lant. In  directing  the  jury  to  consider  *«all  the  facts,"  they 
were  required  to  consider  the  fact  that  the  appellee's  intes- 
tate left  his  family  in  poverty  and  want,  and  this  was  an 
element  which  ought  not  to  have  entered  into  the  considera- 
tion of  the  jury.  If  the  intestate  had  died  the  richest  of 
men,  it  could  not  have  decreased  the  damages,  and,  if  he  had 
died  the  poorest,  it  could  not  have  enhanced  them.  There 
are  not  two  measures,  one  for  the  kinsmen  of  the  poor,  and 
one  for  the  kinsmen  of  the  rich  ;  there  is  one  standard  only, 
and  that  is  for  all,  the  rich  and  the  poor  alike. 


628  SUPREME  COURT  OF  INDIANA, 


The  City  of  Delphi  v.  Lowery,  Administratrix. 

There  are,  in  almost  every  case,  facts  which  are  proper  for 
consideration  upon  some  of  the  controverted  qaestions, 
but  which  are  not  proper  upon  the  question  of  the  measure 
of  damages.  Excluding  from  consideration  the  clearly  in- 
competent fact  that  the  family  of  the  deceased  were  in  des* 
titute  circumstances,  there  are  other  facts  which  ouffht  not 
to  have  been  considered  in  estimating  the  amount  of  recovery  ; 
notably  so  the  fact  that  others  had  been  injured  at  the  place 
where  the  deceased  met  his  death.  This  evidence,  althoogh 
competent  upon  the  question  of  notice,  was  not  an  element 
for  consideration  in  the  admeasurement  of  damages,  yet  was 
embraced  within  the  wide-sweeping  language  of  the  court. 
An  ordinary  juror,  deeming  himself  authorized  to  consider 
the  fact  that  others  had  received  injuries  from  the  same 
cause,  would  be  very  likely  to  allow  damages  as  a  punish- 
ment. The  fact  that  the  negligence  of  the  municipal  author- 
ities had  entailed  suffering  upon  others  would  inflame  the 
passions  and  bias  the  judgments  of  the  jurors.  Where  there 
are  facts  given  in  evidence  which  ought  not  to  be  considered 
in  estimating  damages,  the  instructions  of  the  court,  should 
inform  the  jury  what  facts  should  be  considered  by  them  in 
making  their  estimate,  and  not  leave  it  to  them  to  take  into 
account  facts  which  have  no  legitimate  bearing  upon  that 
branch  of  the  case.  Chicago^  etc.y  li.  li,  Co.  v.  Beckerj 
76  111.  25 ;  Steel  v.  Kurtz,  28  Ohio  St.  191  ;  Blake  v. 
Tfie  Midland  R.  W.  Co.,  10  Eng.  L.  &  Eq.  437;  Telfer 
V.  The  Northern  R.  R.  Co.,  30  N.  J.  L.  188. 

The  jury  have,  to  be  sure,  a  very  broad  discretion  upon  the 
subject  of  damages.  J7ie  City  of  Indianapolis  v.  Scott,  72 
Ind.  196  ;  Tlie  Indianapolis,  etc,  R.  R.  Co.  v.  Stout,  53 
lud.  143.  Broad  as  this  discretion  is,  it  is  to  be  exercised  upon 
proper  facts.  Improper  elements,  influencing  not  the  judg- 
ment, but  the  passions  or  prejudices,  should  not  form  any 
part  of  the  elements,  out  of  which  the  judgment  of  the  jurore 
is  to  be  constructed.     When  the  facts  proper  for  cousidera- 
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tioii  are  submitted  by  the  court,  the  question  of  the  amount 
of  damages  is  one  for  the  sound  judgment  of  the  jury. 
Where,  however,  the  facts  submitted  are  such  as  form  an 
erroneous  foundation  for  the  minds  of  the  jurors  to  build 
conclusions  on,  there  can,  in  all  probability,  be  no  just  result, 
even  though  the  jurors  build  never  so  wisely. 

For  the  en*or  committed  in  giving  this  instruction,  the 
judgment  is  reversed  at  the  costs  of  appellee  • 

PetidoD  for  a  rehearing  ovemiled. 


^^mi^ 
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Eealing  bt  al.  v.  Vansicklb. 

Promissort  Note  Payable  in  BAXK.—AccommodaUon  Indoner^-^Pr^ 
9umpti4)n  as  to  Liability, — Indorsee. — Payee, — ^The  nabllity  of  one  who 
indorses  mercantile  paper,  before  its  indorsement  by  the  payee,  is  prima 
facie  that  of  a  strict  indorsement,  wliich  will  not  operate  in  favor  of  the 
payee,  but  of  his  indorsee  only. 

Same,— Indorsement  before  Delivery. — Parol  Evidence. — Maker.— Surety,-^ 
If  such  indorsement  be  made  before  delivery  of  the  paper,  and  for  the 
purpose  of  giving  it  credit  ^vith  the  payee,  it  will  create  a  liability,  in 
favor  of  the  payee,  prima  facie  of  indoraement;  but  parol  evidence  is 
admissible  to  show  that  the  liability,  mutually  intended,  was  that  of  a 
maker  or  surety.    SUl  v.  Leslie,  16  Ind.  236,  distinguished. 

Special  FiwrsQ.— Conclusions  of  Law.— The  office  of  a  special  finding 
is  to  state  the  facts  proved,  not  items  of  evidence  merely;  and  the 
statement  of  legal  conclusions,  upon  such  a  finding,  should  embrace 
matters  of  law  only,  and  not  matters  of  fact.  If,  in  the  finding,  items 
of  evidence  only  are  stated,  instead  of  the  fact  which  ought  to  be  found, 
and  if  the  statement  of  the  legal  conclusions  embraces  matters  of  law^ 
and  also  matters  of  fact  which  ought  to  have  been  found  as  such,  a  ven- 
ire de  novo  will  be  granted. 

From  the  Marion  Superior  Court. 
Vol.  74.-34 
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F.  M.  Finch  and  J,  A,  Finch ^  for  appellants. 
L.  D,  McClain  and  A.  F.  Denny y  for  appellee. 

Woods,  J. — The  error  assigned  is  that  the  court  at  gen- 
eral term  erred  in  reversing  the  judgment  at  special  term. 
•  The  suit  was  brought  by  the  appellee  against  the  appel- 
lants and  James  A.  Kealing,  upon  a  promissory  note  madebj 
said  James  to  the  appellee,  whereby  one  year  after  date  of 
August  4th,  1875,  said  James  promised  to  pay  to  the  order  of 
the  appellee  seven  hundred  and  fifty  dollars,  value  received, 
payable  at  Fletcher  &  Sharpens  bank,  at  Indianapolis,  with- 
out any  relief  from  valuation  •or  appraisement  laws,  with  ten 
per  cent,  interest.  The  appellants  indorsed  their  names  on 
this  note  before  its  delivery  to  the  payee.  The  complaint  is 
in  several  paragraphs,  and  seeks  in  one  to  charge  the  appel- 
lants, as  sureties  for  the  maker,  in  another  as  guarantors, 
and  in  another  as  indorsers.  The  court,  by  request,  wade 
a  special  finding,  apd  stated  its  conclusions  of  law  thereon 
as  follows : 

*«That  on  the  4th  day  of  August,  A.  D.  1875,  the  said 
defendant  James  A.  Kealing  delivered  to  the  plaintiff, Van- 
sickle,  a  promissory  note  for  the  sum  of  seven  hundred  and 
fifty  dollars,  payable  twelve  months  after  date,  with  teh  per 
cent,  interest ;  that  said  note  was  commercial  paper,  payable 
in  bank,  and  had  the  name  of  the  defendant  James  A.  Keal- 
ing siorned  at  the  bottom,  and  the  names  of  the  defendants 
Samuel  Kealing  and  John  Kealing  signed  on  the  back  there- 
of ;  that  upon  said  note,  thus  signed,  the  plaintiff  loaned 
said  James  A.  Kealinsr  the  sum  of  seven  hundred  and  fifty 
dollars,  of  which  said  Samuel  and  John  received  no  part* 
having  siojned  said  note  for  the  accommodation  of  said  James 
A.  Kealing ;  that  the  plaintiff  did  not  see  said  defendants 
Samuel  and  John  sign  said  note,  nor  have  any  conversa- 
tion with  them,  or  either  or  them,  until  after  the  mataritj 
of  said  note,  and  but  a  short  time  prior  to  the  conunence- 
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ment  of  this  action ;  that  said  note  was  not  protested  at 
maturity,  nor  other  notice  of  non-payment  thereof  given  to 
the  defendants  Samuel  and  John  ;  that  no  part  of  the  piin- 
<3ipal  or  interest  of  said  note  has  been  paid ;  that  long  after 
the  maturity  of  the  note,  and  a  short  time  before  the  com- 
mencement of  this  action,  in  two  different  conversations, 
Samuel  and  John  Kealing  stated  that  they  were  security  for 
their  brother  James  upon  said  note ;  that,  in  a  separate  con- 
versation since  this  suit  was  commenced,  the  defendant  John 
•stated  that  he  was  security  for  James  upon  said  note ;  that, 
a  short  time  prior  to  the  commencement  of  this  suit,  both 
Samuel  and  John  offered  to  become  security  for  James  A. 
upon  a  new  note  running  eighteen  months,  which  the  plain- 
tiff declined  to  accept." 

And  as  matters  of  law  the  court  finds  :  '*That  said  Samuel 
and  John  Kealing  are  prima  facie  endorsers  upon  said  note, 
and  James  A.  Kealing  is  the  maker ;  that  said  Samuel  and 
John  endorsed  said  note  before  the  same  was  delivered  to  the 
payee ;  that  said  note  has  not  been  negotiated,  but  is  still 
owned  by  the  payee ;  that  the  proof  does  not  show  that 
Samuel  Kealing  and  John  Kealing,  by  their  indorsement  of 
49aid  note,  intended  to  bind  themselves  as  sureties,  or  in  any 
other  or  different  character  than  as  endorsers  ;  that,  by  the 
neglect  of  the  plaintiff  to  notify  said  Samuel  and  John  of 
the  non-payment  of  said  note  at  maturity,  they  were  dis- 
charged from  liability  thereon  ;  that  said  Samuel  and  John 
have  not,  by  any  new  promise  or  admission,  waived  their 
rights  to  insist  upon  such  discharge  from  liability  in  this 
action  ;  that  the  plaintiff  is  entitled  to  judgment  for  the  full 
amount  due  on  the  note  against  James  A.  Kealing,  and  said 
Samuel  and  John  are  entitled  to  judgment  for  costs." 

To  each  of  these  conclusions  the  plaintiff  excepted,  and 
filed  motions  for  a  venire  de  novo^  and  for  a  new  trial,  and 
Teserved  exceptions  to  the  overruling  thereof. 

The  court,  at  special  term,  gave  judgment  according  to 
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the  coDclusions  of  law  as  stated,  but  this  judgment  the  court 
at  general  term  reversed  as  to  said  Samoel  and  John  Keal- 
ing,  and  ordered  judgment  against  them  for  the  full  aiuoaDt 
due  on  the  note.  In  explanation  of  the  theory  on  which  the 
court  reached  its  conclusion,  from  which  one  of  the  judges 
dissented,  we  make  the  following  extract  from  the  opinion 
of  the  majority'  of  the  court :  **It  is  apparent,  then,  that 
prima  facie  John  and  Samuel  Eealing  were  endorsers  on  the 
note  sued  on,  and  it  is  also  true  that  this  presumption  mav 
be  removed  by  parol  evidence  to  the  contrar}%  Do  the  facts^ 
as  found  by  the  court  establish  the  relation  of  these  defend- 
ants  to  Ijc  sureties  rather  than  iiidorsers?  In  our  opinioD 
they  do.  On  the  one  hand  is  the  presumption  of  the  law, 
unsupi^orted  by  any  circumstance  or  fact,  while  on  the  other 
is  the  affirmative  evidence  of  their  admissions,  that  ther 
signed  as  security  for  their  brother,  and  for  his  acconiiuoda- 
tiou  alone.  ^  The  term  ^security'  is  synonymous  with  *sure> 
ty.'  ♦  •  ♦  In  Sill  V.  Leslie,  16  Ind.  236,  (see,  also, 
Itodison  V.  £yZe,  10  Barb.  512,)  the  presumption  •  •  • 
of  the  liability  of  an  indorser,  and  nothing  more,  was  held 
to  be  overcome  by  evidence  that  the  presumed  indorser  had, 
in  a  conversation  with  the  plaintiff,  and  in  response  to  a. 
question  by  him,  if  he  did  not  sign  the  note,  replied :  ^Yes, 
he  signed  as  surety.' 

**We  are  of  opinion,  therefore,  upon  the  facts  as  found 
by  the  court,  that  the  defendants  John  and  Samuel  Kesiling 
assumed  the  relation  of  sureties  on  the  note  in  suit,  and  as 
such  were  not  entitled  to  notice  of  non-payment  thereof, 
but  are  liable  jointly  with  their  principal,  James  A.  Kealing/' 

We  do  not  dissent  from  the  proposition  of  law  advanced 
b}^  the  superior  court  in  refci'ence  to  the  prima  facie  liabil- 
ity of  the  indorser  in  such  cases  being  controllable  bv  proof 
that  a  different  liability  was  intended,  Browning  v.  Merritt^ 
61  Ind.  425 ;  but  we  think  that  a  proper  aualyssis  of  the  facts 
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found  will  not  warrant  the  conclusion  reached,  that  a  differ- 
ent liability  was  intended  by  the  pai^iies  in  this  case. 

In  the  first  place,  it  is  a  mistake  to  say,  that,  ^ 'on  the  one 
liand  is  the  presumption  of  law,  unsupported  by  any  circum- 
stance or  fact."  It  is  found  expressly,  that  the  plaintiff 
did  not  see  said  defendants  Samuel  and  John  sign  said  note, 
nor  have  any  conversation  with  them,  or  either  of  them,  until 
after  the  maturity  of  the  note,  and  but  a  short  time  before 
the  commencement  of  this  action  ;  and  as  it  is  the  office  of 
A  special  findnig  to  state  what  was  proven,  JSx  Parte  Walls ^ 
73  Ind.  95,  it  is  impliedly  found  that  no  communication 
passed  between  the  parties,  showing  that  said  defendants 
intended  to  incur,  or  that  the  plaintiff  intended  to  accept 
from  them,  any  other  liability  than  what  was  apparent  from 
the  paj^r  itself. 

The  character  of  the  contract  in  question  became  fixed  at 
the  moment  of  its  complete  execution,  that  is,  upon  its  de- 
livery to  the  i)laintiff,  and  nothing  done  or  said  by  either 
paity  at  a  subsequent  time,  could  change  that  character 
though  it  might  be  used  as  evidence  on  the  subject.  Whether 
the  contract  was  one  of  endorsement  or  suretyship  depended, 
not  on  the  intent  of  one  of  the  paities,  but  on  the  mutual 
understanding  and  mtent  of  both.  This  kind  of  contract 
is  not  an  exception  to  the  rule  which  requires  the  consent 
of  both  parties ;  and  unless,  therefore,  it  is  made  apparent 
from  the  facts  found  that  both  the  plaintiff  and  said  de- 
fendants Samuel  and  John  intended  that  their  liability 
should  be  that  of  suretyship,  the  concluvsive  legal  presump- 
tion is  that  tbcv  all  intended  a  contract  of  indorsement. 
The  paper,  ns  delivered,  evidences  that  contract,  and,  in  the 
:al)scMKc  t>f  evidence  of  a  different  mutual  undei^standing, 
must,  fit)m  necessity,  be  deemed  controlling.  Now,  it  certain- 
1}'  <*:in  not  be  inferred,  as  a  legal  conclusion,  from  the  facts 
found,  that  there  wjis  a  mutual  understanding  between  the 
parties  at  the  time  the  note  was  delivered  to  the  plaintiff  and 
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he  advanced  his  money  thereon,  that  the  indorsers  should  be 
bound  by  any  other  contract  than  that  evidenced  by  the  note 
and  indorsements  as  delivered. 

Suppose  that,  instead  of  being  as  it  is,  the  note  had  con- 
tained a  clause  waiving  presentment  for  payment,  protest, 
and  notice  thereof,  and  that  the  plaintiff  was  seeking  to  hold 
them  as  indorsers,  could  it  be  successfully  asserted  that  on 
the  facts  as  found  (with  the  exception  supposed)  said  de- 
fendants were  not  indorsers,  but  sureties  only? 

SiU  V.  LediCy  cited  eupra^  does  not  go  to  the  extent 
claimed  for  it.  The  note  m  that  case  was  executed  in  the 
same  form  as  the  note  in  this  case,  but  the  complaint  in  a 
single  count  charged  all  the  defendants  as  makers.  The 
verdict  was  general,  not  special,  and  on  the  evidence  stated,, 
this  court  refused  to  disturb  the  verdict  for  the  plaintifiF. 
This  is  by  no  means  equivalent  to  saying,  as  matter  of  law, 
that  such  a  declaration  of  one  of  the  parties  overcomes  the 
legal  presumption  arising  from  the  form  of  the  contract.  In 
that  case  the  complaint,  which  declared  on  the  contract  as 
one  of  suretyship  only,  may  have  been  deemed  to  manifest 
the  plaintiff's  understanding  that  such  was  the  contract,  and, 
the  defendant  having  so  declared  his  understanding,  there 
was  evidence  on  which  the  jury  may  well  have  inferred  that 
the  parties  mutually  so  understood  the  contract  when  it 
was  made.  Indeed,  as  a  question  of  evidence,  arising  upon 
an  appeal,  the  declaration  of  the  defendant,  aa  proven  in 
that  case,  was  in  itself,  without  reference  to  the  complaint, 
sufficient  to  sustain  the  verdict ;  but  this  is  quite  different 
from  saying,  as  matter  of  law,  that  it  was  sufficient  to  require 
the  verdict  which  was  found.  In  the  case  at  bar  there  is  no 
finding,  nor  anything  in  the  pleadiugs,from  which  it  can  with 
any  certainty  be  inferred,  that  the  plaintiff  regarded  the 
liability  of  said  defendants  as  anything  else  than  that  of  in- 
dorsers. The  complaint  charges  them  in  the  three  capac- 
ities of  indorsers,  sureties  and  guarantors,  and  furnishes  na 
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ground  for  an  inference  of  the  plaintiff's  original  under- 
standing and  intention ;  and,  as  already  stated,  having  re- 
ceived the  paper,  without  notice  that  the  indorsers  intended 
anything  else  than  indorsement,  the  only  reasonable,  if  not 
the  conclusive,  presumption  would  seem  to  be  that  he  accepted 
the  paper,  intending  to  hold  them  as  indorsers  only.  This, 
however,  is  a  question  of  evidence,  to  be  determined  by  the 
court  or  jury  which  shall  try  the  case,  according  to  the  proof 
made. 

Aside  from  these  considerations,  the  order  of  the  court  in 
general  term,  that  judgment  be  given  on  the  special  finding 
for  the  plaintiff  against  said  Samuel  and  John,  for  the  full 
amount  of  said  note,  was  erroneous. 

The  special  finding  and  the  conclusions  of  law  thereon  are 
not  properly  constructed.  The  finding,  in  part,  does  not 
find  the  fact,  but  only  evidence  thereof,  and  the  conclusions 
of  law  as  stated  are  not  matters  of  law  entirely,  but  in  part 
are  matters  of  fact  which  should  have  been  found  as  such. 
In  so  far  as  the  finding  shows  that  the  plaintiff  did  not  see 
said  Samuel  and  John  sign  the  note,  and  had  no  conversa- 
tion with  them  until  after  the  maturity  thereof,  and  that 
said  defendants  stated  in  two  conversations  that  they  were 
security  for  their  brother  on  said  note,  it  is  a  finding,  not  of 
fact  in  any  proper  sense,  but  only  of  items  of  evidence  which 
tend  to  show  the  fact  which  ought  to  have  been  found  as 
such,  namely,  the  capacity  in  which  the  parties  mutually 
intended  that  said  Samuel  and  John  should  be  bound.  There 
was  no  harm  in,  though  no  necessity  for,  stating  these  items 
of  evidence  in  the  finding,  but  without  stating  the  conclusion 
of  the  court  in  reference  to  the  ultimate  fact  which  was  in 
issue,  ac(?ording  as  the  court  deemed  the  evidence  to  prepon- 
derate, the  finding  was  imperfect. 

The  court  did  find,  *«as  matter  of  law,"  that  said  Samuel 
and  John  Kealing  are  prima  facie  indorsers  upon  said  note, 
and  that  the  proof  does  not  show  that  by  their  indorsement 
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they  intended  to  bind  themselves  as  sureties,  or  in  any  other 
or  different  character  than  as  indorsers  ;  but  their  inteutioa 
in  this  respect,  as  well  as  the  intention  of  the  plaintiff,  was 
matter  of  fact  which  should  have  been  found  as  such.  It  is 
plain  that  the  finding  of  it  as  matter  of  law  is  not  the  equiva- 
lent of  a  finding  of  the  fact  as  such. 

On  account  of  these  defects  in  the  finding,  and  in  the 
statement  of  legal  conclusions,  instead  of  ordering  judgment 
for  the  plaintiff  as  against  said  Samuel  and  John,  the  order 
should  have  been  that  the  motion  for  a  venire  de  novo  be 
granted  as  to  said  defendants. 

The  judgment  is  therefore  reversed,  with  costs,  and  with 
instructions  to  lyrant  the  motion  for  a  ventre  de  novo  as  to 
the  said  defendants  Samuel  and  John  Kealing. 

On  PETmoN  FOB  A  Rehearing. 

Woods,  J. — ^A  rehearing  is  asked  on  the  ground  that  the 
fact  stated  in  the  finding,  that  John  and  Samuel  Kealing 
indorsed  the  note  before  its  delivery  to  the  payee,  for  the 
accommodation  of  James  A.  Kealing,  who  alone  received  of 
the  payee  the  consideration  of  the  note,  is  equivalent  to  a 
finding  that  said  John  and  Samuel  intended  to  become,  and 
were  accepted  by  the  payee  as,  original  makers,  liable  jointly 
with,  or  as  sureties  for,  said  James. 

After  a  careful  and  painstaking  examination  of  the  deci- 
sions throughout  the  United  States,  and  a  study  of  such 
English  cases  as  they  could  find,  the  counsel  for  the  appel- 
lee deduce  the  following  rule  in  reference  to  the  liability  of 
indorsers  who  sign  before  an  indorsement  of  the  paper  bj 
the  payee :  ** Where  oral  evidence  is  at  all  admissible  to  show 
the  character  of  the  liability  of  such  indorsers,  and  where 
the  indorsement  was  made  solely  to  give  credit  to  the  maker 
with  the  payee,  and  for  the  accommodation  of  the  maker, 
the  indorser  is  regarded  holden  and  bound  as  a  surety  for 
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the  maker;"  aud,  concluding  the  discussion,  the  counsel 
:add:  "In  this  case  it  is  utterly  indifferent  to  us  whether 
the  rule  of  prima  facie  liability  be  that  of  makers  or  that  of 
indorserSk  The  vital  principle  is,  that  when  the  indorsement 
is  made  with  the  intention  to  give  the  maker  credit  with  the 
payee,  then  the  liability  of  the  indorser  is  that  of  a  surety 
for  the  maker.  And  this  liability  is  clearly  shown  by  the 
special  finding  here." 

The  cases  cited,  and  which  might  be  cited,  on  this  subject 
are  numerous,  and,  if  not  full  of  confusion  and  contradiction, 
are,  in  many  respects,  variant  and  dii&cult  to  hannonize. 
We  shall  not  attempt  the  task.  See  Uhaddock  v.  Vanness^ 
35  N.J.  517  ;  S.C.^  10  Am.  Rep.  256  ;  Vorev.  Hurst,  13Ind. 
551 ;  1  Daniel  Negotiable  Instruments,  sees.  709-716,  and 
notes.  The  following  are  the  latest  cases,  besides  our  own, 
cited  by  counsel :  Jaffray  v.  Brown^  74  N.  Y.  393  ;  Coulter 
T.  Richmond,  59  N.Y.  478  ;  Fear  v.  Dunlap,  1  Greene,  Iowa, 
331 ;  BiUingham  v.  Bryan,  10  Iowa,  317  \  Arnold  v.  Bi^jant^ 
8  Bush,  668  ;  Jones  v.  Goodwin,  39  Cal.  493  ;  Ford  v.  Hen^ 
dricks,  34  Cal.  673 ;  Filbert  v.  Finkbeiner,  68  Pa.  St.  243  ; 
Collins  v.  Everett,  4  Ga.  266  ;  Cogswell  v.  Hayden,  5  Oreg.' 
22  ;  Milton  v.  DeYampert,  3  Ala.  648  ;  Jennings  v.  Thomas, 
13  Sm.  &  M.  (Miss.)  617,  showing  th^  prima  facie  liability 
to  be  that  of  an  indorser ;  but  the  following  showing  it  to  be 
prima  facie  the  liability  of  maker  or  guarantor:  Killian  v. 
Ashley,  24  Ark.  511 ;  Good  v.  Martin,  2  Col.  218  ;  Clark  v. 
Merriam,  25  Conn.  576 ;  Gilpin  v.  Marley,  4  Houst.  284 ; 
Parkhurst  v.  Vail,  73  111.  343 ;  Fuller  v.  Scott,  8  Kan.  25  ; 
McGuire  v.  Bosworth,  1  La.  An.  248  ;  Woodman  v.  Bf'Othhy, 
M  Me.  389  ;  Ives  v.  Bosley,  35  Md.  262  ;  Way  v.  Buttei-icorlh, 
108  Mass.  509  ;  Rothschild  v.  Grix,  31  Mich.  ir)0  ;  Sinn  v. 
Passmore,  25  Minn.  256  ;  Western,  etc..  Association  v.  Wolffs 
45  Mo.  104  ;  Baker  v.  Robinson,  63  N.  C.  191 ;  Seymour  v. 
Mickey,  15  Ohio  St.  515  ;  Perkins  \,  Barstow,  6  R.  I.  505  ; 
Carpenter  v.  Oaks,  10  Rich.  17 ;  Harrison  v.  Sheirburn,  36 
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Tex.  73  ;  Oi^nck  v.  Colston^  7  Grat.  189  ;  Burton  v.  Hansfordy 
10  W.Va.  470  ;  Sylvester  v.  Downer^  20  Vt.  355  ;  Gorman  v. 
Eetchum,  33  Wis.  427  ;  McOee  v.  Connor,  1  Utah,  92  ;  Rey 
V.  Simpsony  22  How.  341 ;  Good  v.  Martin^  95  U.  S.  90 ; 
Matthews  v.  Bloxsome,  (Q.  B.)  10  L.  T.  Rep.,  N.  S.  415. 

It  is  well  settled,  in  this  State,  that  ih^  prima  facte  liabil- 
ity is  that  of  indorsement.  Wells  v.  Jackson,  6  Blackf.  40  j 
Early  v.  Foster,  7  Blackf.  35  ;  Harris  v.  Pierce,  6  Ind.  162  ; 
(7m7  V.  Mix,  6  Ind.  478 ;  Vore  v.  ^«?-«^  13  Ind.  551 ;  SiU 
V.  Leslie,  16  Ind.  236 ;  Snyder  v.  Oatman,  16  Ind.  265 ;, 
jD7-aA:e  v.  Markle,  21  Ind.  433  ;  Date  v.  Moffitt,  22  Ind.  113  ; 
Houston  V.  Bruner,  39  Ind.  376 ;  Roberts  v.  Masters,  40 
Ind.  461 ;  Bronson  v.  ^ZexarwZer,  48  Ind.  244;  jSchuIzY^ 
Klenk,  49  Ind.  212 ;  iV'wrre  v.  Chittenden,  56  Ind.  462 ; 
Browning  v.  Mei*ritt,  61  Ind.  425. 

The  doctrine,  as  deduced  from  a  consideration  of  the  Mas- 
sachusetts, New  York  and  English  cases,  was  stated  in  Wdl& 
V.  Jackson,  supra,  in  the  following  language:  *'That  the 
blank  indorsement  of  unnegotiablc  paper,  made  at  the  date 
of  the  contract,  and  unexplained  by  extrinsic  testimony,  con- 
fers upon  the  payee  the  authority  to  hold  the  indorser  liable 
on  the  original  contract,  as  a  surety  ;  and  that  a  similar  un- 
explained indorsement  of  negotiable  paper  renders  the  in- 
dorser liable  only  as  indorser,  with  the  original  rights  and 
privileges  incident  to  that  character.  But  that,  in  either  case^ 
the  liability  designed  to  be  assumed,  and  the  authority  in- 
tended to  be  given  by  the  indorsement,  may  be  explained  by 
the  attendant  circumstances,  and  the  prima  facie  responsi- 
bilitj'  be  changed  into  one  of  another  kind.  And  this  appears 
to  us  to  be  also  the  common-sense  view  of  the  subject.'* 

This  statement  of  the  doctrine  has  been  sometimes  quoted 
and  repeatedly  recognized,  and  never  condemned  or  criti- 
cisedyinthe  later  cases  ;  but  whether  it  has  been  uniformly 
understood  and  applied  in  the  sense  in  which  it  was  under- 
stood and  applied  in  the  case  where  it  is  found,  is  not  clear. 
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As  stated,  the  rule  is  made  ambiguous,  or  at  least  capable  of 
two  constructions,  by  reason  of  a  change  of  the  form  of  the 
expression  in  the  two  clauses  of  the  first  sentence.  In  the' 
first  clause  it  reads,  '* confers  on  the  payee  the  authority  to 
hold  the  indorser  liable  on  the  original  contract,  as  a  surety ;" 
but,  instead  of  continuing  the  same  form  of  expression  in  the 
second  clause,  and  saying,  "authorizes  the  payee  to  hold,'* 
etc.,  it  says,  ''renders  the  indorser  liable  only  as  indorser.'^ 

Just  here  seems  to  be  the  pivotal  point  of  the  discussion. 
The  position  taken  by  the  counsel  for  the  appellee  is,  and 
the  cases  which  suppoit  it  assume,  that  such  an  indorser  can 
not  be  liable  as  an  indorser  to  the  payee  of  the  paper.  This, 
of  course,  implies  the  further  assumption  of  the  corollary 
proposition,  that  such  an  indorser,  if  liable  to  the  payee  at 
all,  must  be  liable  as  a  joint  maker,  surety,  or  guarantor — 
any  thing  but  indorser.  This  much  assumed,  the  conclusion 
is  easy  and  logical,  that  a  finding  which  shows  that  the  in- 
dorsement  was  made  in  order  to  give  the  maker  credit  with 
the  payee,  is  equivalent  to  a  finding  that  the  indorser  in- 
tended to  become  liable  to  the  payee  ;  and,  as  his  liabilitjr  can 
not  be  that  of  indorsement,  it  is  either  suretyship  or  guar- 
anty. In  this  case  we  are  asked  to  call  it  suretyship  rather 
than  guaranty,  because  it  was  held,  in  Drake  v.  Markhy 
supra  ^  that  the  statute  of  frauds  forbids  parol  proof  in  such 
a  case  of  an  intended  guaranty.  But  the  effect  of  this  rul- 
ing, if  upheld,  as  we  conceive,  must  be,  not  that  the  indorser 
who  may  have  intended  to  assume  the  liability  of  a  guaran- 
tor, will  be  held  as  a  surety  instead,  but  rather  that,  the  ac- 
tual intention  being  nullified  by  force  of  the  statute,  the  par- 
ties will  be  remitted  to  the  presumptive  prima  facie  obliga- 
tion of  indorsement. 

We  might  stop  here,  therefore,  and,  upon  his  own  theory,, 
hold  the  appellee  not  entitled  to  a  judgment  in  his  favor 
upon  the  finding  made,  because  it  does  not  appear  whether 
the  indorsers  intended  to  accommodate  the  majcer  and  give 
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him  credit  with  the  payee  as  sureties,  or  as  guarantors.  If 
SB  guarantors,  aside  from  the  statute  of  frauds,  they  are  not 
liable  except  upon  proof  of  a  demand  on  the  .maker,  aud 
notice  of  non-payment  within  a  reasonable  time  after  the 
default,  or  proof  that  no  harm  had  or  reasonably  could  have 
itccrued  to  them  on  account  of  the  failure  to  make  the  de- 
mand and  give  them  notice  thereof.  Gaf  v.  SimSf  45  Ind. 
262;  Cole  v.  The  Merchants  Bank,  etc.,  60  Ind.  350;  2 
Daniel  Negotiable  Instruments,  662,  sec.  1,787. 

We  prefer,  however,  not  to  rest  our  decision  here.  We 
think  the  assumption  that  an  indorser  may  not  be  liable  as 
such  to  the  payee  of  a  note,  however  seemingly  well  sup- 
ported by  the  authority  of  decided  cases,  is  not  in  accord- 
iince  with  sound  reason,  with  **the  common-sense  view  of 
tlie  subject,"  nor  with  the  drift  or  status  of  the  decisions  of 
this  court,  especially  of  the  later  cases.  What  is  there  in 
the  terms  or  in  the  nature  of  the  oblioration  of  the  contract 
of  indorsement,  which  forbids  its  operation  in  favor  of  lie 
payee  of  a  note  as  well  as  in  favor  of  an  indorsee  in  the 
strict  sense?  A  regular  ^Mndorsemeut,  when  made  for  an 
adequate  consideration,  passes  the  interest  of  the  indorser, 
and  amounts  to  an  undertaking,  unless  qualified  in  express 
terms,  that  if  the  bill  or  note  is  not  paid  at  maturity,  and 
the  indorser  has  due  notice  of  dishonor,  he  will  pay  it,  which 
in  law  is  a  contract  in  favor  of  the  indorsee,  and  every  holder 
to  whom  the  note  or  bill  is  transferred."  Chitty  Bills,  241; 
Story  Notes,  sec.  135  ;  Edwards  Bills,  272-284  ;  Chaddock 
V.  Vanness,  supra.  The.  indorsement  of  one  who  signs  be- 
fore indorsement  by  or  delivery  to  the  payee,  of  course, 
makes  no  transfer  of  interest  or  title  in  the  note,  but  there 
is  no  reason  why  it  may  not  evidence  an  undertaking  by  the 
indorser  to  the  payee  or  holder,  that  if  the  note  is  not  paid 
by  the  maker,  and  the  indorser  has  due  notice  of  the  dis- 
honor, he  will  pay  it  to  the  payee  as  well  as  to  his  indorsee. 
There  can   be  no  doubt  that,- if  written  out  in  full  over 
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the  indorsed  name,  such  a  contract  would  be  in  all  respects 
valid  and  effective,  and  the  liability  would  be  exactly  the 
same  as  that  of  an  indorser;  and,  it  being  established  that 
parol  evidence  is  admissible  to  show  what  contract  the  par- 
ties intended,  it  should  be  admissible  to  show  this,  as  well 
as  a  contract  of  suretyship  or  of  guaranty.  The  primary 
presumption,  let  it  be  granted,  is  a  strict  indorsement,  which 
will  not  operate  in  favor  of  the  payee,  but  of  his  indorsee 
only,  such  indorser  being  liable  only  as  second  indorser,  and 
entitled  to  recourse  against  both  the  maker  and  the  payee- 
who  becomes  the  first  indorser ;  but  if  the  evidence  show 
that  the  indorsement  was  made  before  delivery  to  the  payee 
and  for  the  maker's  accommodation,  or  to  give  him  credit 
with  the  payee,  then  the  indorser  is  liable  directly  to  the 
payee,  prima  faciCy  as  indorser,  or  if  the  proof  be  such  as 
to  show  it,  then  as  surety. 

That  such  indorser  may  be  liable  to  the  payee  as  indorser 
counsel  concede  to  be  the  ruling  in  Alabama  and  Mississippi. 
Milton  V.  DeYaynpert^  3  Ala.  648,  and  Jennings  v.  ThomaSj 
13  Sm.  &  M.  617.  To  the  same  effect  as  we  understand  them, 
are  the  decisions  in  California,  where  such  an  indorseV  is  called 
a  guarantor,  but  his  liability,  which  is  enforced  in  favor 
of  the  payee,  is  held  to  be  the  same  as  that  of  indorser. 
Clarice  v.  Smithy  2  Cal.  605 ;  Ford  v.  Hendricksy  34  Cal. 
G73  ;  Jon^s  v.  Goodwin^  39  Cal.  493.  Besides  the  quotation 
already  given,  the  following  language  is  used  in  Wells  v. 
Jackson ySupray  to  wit :  **The  defendant  is  the  last  of  three 
indorsers,  and  must  be  presumed,  agreeably  to  the  principles 
laid  down,  to  have  placed  his  name  upon  the  bond  in  the 
character  of  an  ordinary  indorser,  looking  to  the  responsi- 
bility of  those  whose  names  precede  his,  including  the  payee 
and  maker.  As  the  count  under  consideration  attempts  ta 
to  hold  the  defendant  primarily  liable,  it  is  defective."  This 
decides,  that  the  prima  facie  obligation  in  such  case  is  a» 
second  indorser,  but  it  is  not  a  decision  even  by  implication 
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that  there  may  not  be  a  liability  as  indorser  in  favor  of  the 
payee.  In  Early  v.  Foster^  7  Blackf.  35i  in  an  opinion  pre- 
pared by  the  same  judge  who  wrote  the  opinion  in  Welk  v. 
Jackson y  after  saying  that  the  "unexplained  indorsement  of 
the  note,  made  at  its  date,  did  not  render"  the  indorser  pri- 
marily liable,  as  a  joint  maker,  to  the  payee,  the  court  adds: 
•^^And  he  is  not  shown  to  be  responsible  as  an  indorser,  so 
■as  to  render  him  jointly  liable  with  the  maker,  under  the 
statute  ;"  strongly  intimating,  if  not  absolutely  implying,  an 
understanding  on  the  part  of  the  court,  that  he  was  liable 
to  the  payee  as  indorser,  though  not  shown  to  be  liable  jointlj 
with  the  maker  under  the  statute.  The  same  understanding 
is  manifest  in  most  of  the  decisions  made  by  this  court  since 
that  time,  while  the  cases  of  Branson  v.  Alexa-ndei-y  48Ind. 
244,  and  Nurre  v.  Chittenden^  56  Ind.  462,  are  totally  irrec- 
oncilable with  the  position  that  such  an  indorsement,  made 
before  delivery  and  for  the  accommodation  of  the  princi- 
pal obligor,  is  an  original  undertaking  or  contract  of  sure- 
tyship, but  on  the  contrary  they  are  in  entire  harmony  with, 
and  indeed  can  be  upheld  only  upon,  the  doctrine  that  the  in- 
dorser may  be  liable  as  such  to  the  payee,  and  if  liability  to 
the  payee  be  shown  to  have  been  intended,  it  will  be  pre- 
sumed to  be  as  indorser,  unless  the  evidence  shows  affirma- 
tively that  a  different  contract  was  intended. 

In  accord  with  these  views,  we  subjoin  the  following  quo- 
tations from  Mr.  Daniel's  work  on  Negotiable  Instruments, 
already  cited.  He  says;  ''Sec.  710.  *  *  Whatever  diversi- 
ties of  interpretation  may  be  found  in  the  authorities  on  the 
subject,  they  very  generally  concur,  though  not  with  entire 
unanimity,  that,  as  between  the  immediate  parties,  the  inter- 
pretation ought  to  be,  in  every  case,  such  as  will  carry  their 
intention  into  effect,  and  that  their  intention  may  be  made 
out  by  parol  proof  of  the  facts  and  circumstances  which  took 
place  at  the  time  of  the  transaction.  If  the  person  who 
places  his  name  on  the  back  of  the  note  before  the  payee  in- 
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tended  at  the  time  to  be  bound  to  the  payee  only  as  a  guaran- 
tor of  the  maker,  he  shall  not  be  deemed  to  be  a  joint  prom- 
isor, or  an  absolute  promisor  to  the  payee.  If  he  intended 
to  bind  himself  as  a  surety  or  joint  maker  of  the  note,  he 
will  not  be  permitted  to  claim  afterward  that  he  was  only  a 
guarantor.  And  if  he  intended  to  be  bound  only  as  an  in- 
doreer,  the  better  opinion  is  that  this  also  may  be  shown  as 
between  him  and  the  payee. 

"Sec.  714.  It  would  seem  to  us  that  such  a  party  ought 
to  be  regarded  as  a  first  indorser.  If  he  intended  to  be  a 
second  indorser,  he  should  have  refrained  from  putting  his 
name  on  the  note  until  it  was  first  indoreed  by  the  payee. 
By  placing  it  first  he  enables  the  payee  to  place  hi^  own  af- 
terward ;  and  prima  facie  the  facts  would  seem  to  indicate 
fiuch  intention.  There  is  nothing  in  the  objection  that  there 
is  no  title  in  him  to  indorse  away.  Prior  parties  could  not 
be  sued  without  the  payee's  indorsement ;  but  he  being  an 
indorser  can  be  sued  by  any  one  deriving  title  under  him. 
In  fact,  his  position  seems  to  render  his  liability  strictly  an- 
alogous to  that  of  the  drawer  of  a  bill  upon  the  maker  in 
favor  of  the  payee ;  and  so  to  regard  him  simplifies,  as  it 
«eems  to  us,  a  question  which,  unless  such  analogy  be  fol- 
lowed, is  exceedingly  complicated  and  difficult.    *    * 

"Sec.  715.  What  parol  evidence  determines  the  liability 
of  the  person  signing  before  the  payee  is  also  a  matter  upon 
which  opinion  is  diverse.  Many  authorities  take  the  ground 
that  when  it  appears  that  the  note  was  intended  for  the  payee, 
or  that  the  name  was  placed  upon  the  back  of  the  note  be- 
fore its  delivery  to  the  payee,  that  circumstance  fixes  the  li- 
ability contracted  as  that  of  joint  maker,  and  excludes  fur- 
ther inquiry.     But  this  does  not  seem  to  us  sufficient,"  etc. 

"Sec.  716.  When  the  note  is  sued  upon  by  the  payee,  it 
is  held  that  the  idea  of  the  paity  before  him  being  bound  as 
an  indorser  is  excluded.  But  this  doctrine  does  not  seem  to 
us  correct.   The  indoi*sement,  it  is  true,  is  an  irregular  one ; 


644  SUPREME  COURT  OF  INDIANA, 


Cooper  et  al.  v.  Metzger. 


but  it  is  quite  similar  to  a  bill  drawn  by  the  iudorser  on  the 
maker,  and  to  follow  that  analogy  in  all  regards  seems  to 
us  the  simplest  and  most  reasonable  solution  of  the  question. 
And  there  are  a  number  of  cases  which  i^egard  such  a  party's 
liability  as  prima  facie  that  of  an  indorser."  The  cases 
cited  under  the  last  proposition  are :  Price  v.  Lavender^  38 
Ala.  389  ;  Comparree  v.  Brockwaj/y  11  Humph.  355  ;  Ctow- 
aiori  v.  Barbiere^  4  Sneed,  335 ;  Jennings  v.  Thoma^^  13 
Sm.  &  M.  617  ;  Kamm  v.  Holland^  2  Oreg.  59  ;  and  the  fol- 
lowing of  this  court  already  cited  sup'a:  Wells  v.  Jackson; 
Vore  V.  Hurst;  Sill  v.  Leslie;  Dale  v.  MoffiU;  Roberlsy. 
Masters, 

The  petition  is  overruled,  with  costs. 

Elliott,  J.,  absent. 


»•» 
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Pleading. — SarmlMs  Error.— Qtneral  Denial.— -It  is  a  harmless  error  to 
fnistain  a  demurrer  to  an  answer,  when  all  the  material  facts  averred 
therein  are  admissible  in  evidence  under  the  general  denial,  also  pleaded. 

Same. — Action  on  Bond.— Nominal  Damages.— In  an  action  on  a  replevin 
bond,  an  answer  showing  that  the  obligors,  after  breach,  did  an  act 
taking  away  all  right  to  recover  anything  more  than  nominal  damagee^ 
is  not  a  showing  that  there  is  no  right  of  action  at  all  on  the  bond. 

JvDQyLEST.^  Sentence  of  Court  may  be  Designated  by  Different  Term.— Gen- 
ci-ally,  a  judgment  is  the  decision  of  a  controversy,  given  by  a  court  of 
justice,  between  parties  who  do  not  agree,  but  a  judicial  sentence  mar 
be  designated  by  a  different  term  than  judgment. 

Construction  of  Statute.— 22u?e  />/.— The  intention  of  legislators  and 
the  purpose  of  a  statute  ought  not  to  be  made  to  yield  to  one  or  more 
phrases,  when  the  whole  act  evinces  a  different  intention  and  purpose. 

Attachment.— i?<^^  of  Creditor  to  File  Claim  Under  Proceedings  Term- 
nates  with  Judgment.— Statute  Construed.— The  right  of  creditors  to  file 
claims  under  an  attachment  proceeding  against  a  debtor,  under  section 
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186  of  the  code,  2  R.  S.  1876,  p.  110,  termiDates  with  the  final  judgment 
and  order  of  sale  of  the  attached  property,  the  words  ''final  adjustment,^^ 
as  used  in  said  section,  meaning  the  judgment  directing  a  recovery  and 
ordering  a  sale  of  the  property  seized  under  the  writ  of  attachment. 

From  the  Blnox  Circuit  Court. 

J.  S.  JPritchett  and  H.  Burns^  for  appellants. 
O.  G.  Reilyj  W.  G.  Johnson  and  W.  G.  Niblack,  for  ap- 
pellee. 

Elliott,  J. — ^The  complaint  of  the  appellee .  alleges  that 
the  appellant  Cooper  instituted  an  action  in  the  Knox  Cir- 
cuit Court  against  appellee,  for  the  recovery  of  personal 
property ;  that,  to  obtain  immediate  possession  of  the  prop- 
erty. Cooper,  as  principal,  and  the  other  appellants,  as  sure- 
ties, executed  the  written  undertaking  required  by  the  stat- 
ute ;  that  the  action  instituted  by  Cooper  was  tried,  and  a 
judgment  rendered  adjudging  a  return  of  the  property,  or, 
if  a.retum  was  not  made  by  Cooper,  that  the  appellee  re- 
cover the  sum  of  twelve  hundred  and  fifty  dollars  ;  and  that 
Cooper  had  neither  returned  the  property  nor  paid  the  sum 
fixed  by  the  judgment.  As  no  question  is  made  upon  the 
complaint,  we  have  given  only  a  very  general  outline. 

The  questions  first  presented  are  those  arising  upon  the 
ruling  sustaining  a  demurrer  to  the  first  paragraph  of  appel- 
lants'  answer.  This  answer  expressly  admits  all  of  the  ma- 
terial allegations  of  the  co^nplaint,  and  professes  to  avoid 
them.  The  material  allegations  contained  in  the  answer  may 
be  stated,  in  substance,  as  follows  :  That  on  Ihe  24th  day 
of  January,  1878,  the  defendant  Ilolstein  Cooper  became  the 
owner  by  purchase  from  Charles  N.  Cooper  of  the  personal 
property  described  in  the  complaint ;  that  on  the  27th  day 
of  January,  1878,  Richard  W.  Bishop  and  others  commenced 
proceedings  in  attachment  before  a  justice  of  the  peace 
against  Charles  N.  Cooper,  the  defendant's  vendor,  and  se- 
cured a  writ  of  attachment,  which  was  levied  on  the  said 
Vol.  74.-35 
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property  on  that  day  ;  that  on  the  2d  day  of  February,  1878, 
the  cause  wherein  the  attachment  was  issued  was  tried,  and 
that  other  creditors  of  said  Charles  N.  Cooper  then  filed 
claims  under  Bishop's  proceedings ;  that  the  trial  resulted  in 
a  judgment  in  favor  of  all  of  the  attaching  creditors ;  that 
the  judgment  was  a  final  one,  embracing  the  claims  of  ail 
creditors  who  had  filed  claims  prior  to  the  judgment ;  that 
the  property  was  ordered  to  be  sold ;  that  afterward,  on  the 
2d  day  of  March,  1878,  while  the  property  was  in  the  hands 
of  the  officer  under  the  attachment,  but  before  it  had  been 
sold,  the  appellant  Cooper  instituted  the  action  in  which  the 
undertaking  sued  on  was  executed ;  that  said  action,  where- 
in Cooper  was  plaintiff,  was  tried ;  that  the  issue  upon  which 
it  was  tried  was,  whether  the  plaintiff,  Jacob  Metzger,  had, 
as  constable,  the  right  to  the  possession  of  the  property 
under  the  writs  issued  by  the  justice ;  that  upon  the  said 
issue  judgment  was  rendered  for  the  defendant  in  said  ac- 
tion ;  that,  after  the  judgment  had  been  entered  in  the  case 
of  Cooper  against  Metzger,  the  former  paid  all  the  costs  of 
that  action,  and  also  paid  in  full  the  principal  and  interest 
of  all  claims  included  in  the  judgment  rendered  by  the  justice 
in  the  attachment  proceedings. 

The  design  of  the  pleader  in  framing  the  answer  under 
mention  was  to  clearly  show  that  the  action  instituted  bj 
Cooper  in  the  circuit  court  was  tried  upon  the  single  issue 
of  the  right  of  Metzger,  the  constable,  to  hold  possession  of 
the  personal  property  under  the  writs  and  orders  issued  in 
the  attachment  proceedings  ;  and  the  appellee,  by  his  brief, 
impliedly  confesses  that  the  answer  does  do  this,  and  we 
are  not,  therefore,  required  to  consider  whether  the  judg- 
ment of  the  circuit  court  can  be  deemed  a  full  adjudica- 
tion of  the  matters  pleaded  by  the  appellants. 

The  contention  of  the  appellants  is  that  the  right  of  the 
constable  to  hold  the  property  terminated  with  the  payment 
in  full  of  all  claims  included  in  the  justice's  judgment,  and 
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'which  had  been  filed  prior  thereto.  That  of  the  appellee  is 
that  the  constable  had  a  right  to  hold  the  property  until 
4nal  adjustment,  and  that  the  term  ^'final  adjustment,"  as 
used  in  the  statute,  means  the  order  directing  the  distribu- 
tion of  the  proceeds  of  the  sale  of  the  attached  property ; 
nnd  that  until  such  an  order  is  made  any  creditor  of  the  at- 
tachment debtor  may  come  in  and  file  his  claim  under  the 
original  proceedings.  Involved  in  the  general  proposition  of 
appellants  is  the  subordinate  one,  that  the  right  of  creditors 
to  file  claims  terminates  with  the  judgment.  Included  within 
the  general  proposition  of  the  appellee  is  the  subordinate 
proposition,  that  the  right  of  creditors  to  file  claims  and  share 
in  the  distribution  of  proceeds  of  the  sale  of  attached  prop- 
-ertv  does  not  terminate  until  the  order  directino:  a  distribution 
•of  the  proceeds  of  the  sale  of  the  attached  property  is  made. 
Before  entering  upon  a  discussion  of  the  principal  ques- 
tion, it  is  necessary  to  consider  and  dispose  of  an  incidental 
one  growing  out  of  the  peculiar  allegations  of  the  answer. 
The  appellee  argues  that  the  answer  does  not  show  that  the 
claims  named  therein  were  all  that  had  been  filed,  and  that 
it  was  for  this  reason,  if  for  no  other,  bad.  We  think  that 
the  answer  does  show  full  payment  of  claims  filed  prior  to 
and  included  in  the  judgment  of  the  justice,  and  that  the 
"appellants  were  not  bound  to  anticipate  affirmative  matter 
-which  would  be  proper  by  way  of  reply.  But  we  do  not 
think  this  a  very  material  question.  If  the  appellants  are 
right  upon  this  point,  and  are  also  right  upon  the  principal 
•question,  no  harm  was  done  them  in  sustaining  the  demur- 
rer; for,  as  the  general  denial  was  also  pleaded,  the  ap[)el- 
hints  were  entitled  to  give  in  evidence  all  the  material  facts 
stated  in  this  answer.  AH  that  the  facts  pleaded  entitle  ap- 
pellants to  is  a  reduction  of  damages,  even  upon  their  own 
theory  of  the  case.  There  was  a  breach  of  the  bond,  and  a 
showing  that  the  obligors,  after  breach,  did  an  act  takmg 
away  all  right  to  recover  any  thing  more  than  nominal  dam  > 
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ages,  is  not  a  showing  that  there  is  no  right  of  action  at  all 
on  the  bond. 

The  question  which  we  have  stated,  and  which  we  have  said 
is  the  important  and  controlling  one,  is,  however,  fairly  and 
directly  presented  by  the  special  finding  of  facts  and  conclu* 
sions  of  law  made  and  stated  by  the  court.  It  is  not  nece&* 
sary  to  state  at  much  length  the  facts  found  by  the  court, 
for  a  brief  synopsis  will  convey  an  adequate  idea  of  the  ques» 
tion  of  law  which  controls  and  disposes  of  the  case.  From 
the  finding,  these,  among  other  material  facts,  may  be  gath* 
ered :  That  the  attachment  proceedings  against  Charles  N. 
Cooper  were  commenced  on  the  28th  day  of  January,  1878 ; 
that  after  the  commencement  of  the  proceedings  other  cred- 
itors filed  claims ;  that,  on  the  1st  day  of  February  of  said 
year,  the  justice  rendered  judgment  in  favor  of  all  attach- 
ing  creditor?,  sustaining  the  attachment  and  ordering  a  sale 
of  the  attached  property ;  that  this  judgment  included  all 
claims  that  had  been  filed  ;  that  on  Februaiy  8th,  1878,  an 
order  of  sale  was  issued  to  Constable  Metzger ;  that  on  the 
first  day  of  March,  1878,  the  appellant  Holstein  T.  Cooper 
obtained  possession  of  the  property  under  the  writ  issued 
by  the  Knox  Circuit  Court,  in  the  action  by  him  instituted 
against  Metzger ;  that  trial  was  had  in  said  action,  resulting- 
in  a  judgment  for  appellee,  as  set  out  in  the  complaint  in 
the  present  action  ;  that  this  judgment  was  rendered  on  the 
5th  day  of  October,  1878;  that  no  complete  return  was 
made  to  the  order  of  sale  issued  to  the  constable  until  Ions: 
after  the  date  last  given  ;  that  before  September  12th,  1878, 
other  creditors  of  Charles  N.  Cooper  filed  claims  under  the 
original  attachment  proceedings,  and  on  that  date  obtained 
judgments  thereon  ;  that  on  the  12th  day  of  October,  1878, 
Holstein  Cooper  paid  the  full  amount  of  all  claims  filed  prior 
to  and  included  in  the  judgment  of  the  justice,  rendered  on 
the  1st  day  of  February  of  said  year,  but  that  he  did  not 
pay  any  part  of  the  claims  filed  subsequent  to  the  judgment 
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of  February  1st,  1878.  We  have  outlined  the  material  facts 
^hich  are  stated  with  much  particularity  in  the  special  find- 
ing, and  have  not  attempted  to  go  very  much  into  detail. 
Upon  the  fa^rts  found  the  court  stated  conclusions  of  law, 
but  these  we  need  not  set  out  in  full ;  but  there  are  five  of 
the  conclusions  stated  which  clearly  present  the  theory  upon 
which  the  case  was  tried,  and  these  we  copy.  The  conclu- 
sions of  law  to  which  we  refer  are  as  follows : 

1st.  **The  lien  acquired  by  virtue  of  the  writ  of  attach- 
ment issued  at  the  suit  of  Richard  M.  Bishop  et  al.  against 
•Charles  N.  Cooper,  and  the  seizure  under  it  by  the  said 
Metzger,  as  constable,  of  the  goods  replevied,  enured  to  the 
benefit  of  all  creditors  of  said  Cooper  who  might  file  their 
•complaints,  affidavits  and  undertakings  to  the  approval  of 
the  justice,  in  said  suit,  and  thereby  become  parties  to  the 
suit  before  the  final  distribution  of  the  proceeds  of  the  sale 
among  the  attaching  creditors  whose  claims  had  been 
legally  established." 

2d,  **The  rendition  of  the  several  judgments  by  the  justice 
on  February  1st,  1878,  against  Charles  N.  Cooper,  upon  the 
'Claims  then  filed,  was  not  a  final  adjustment  of  the  suit  with- 
in the  meaning  of  section  186  of  the  code  of  civil  procedure." 

3d.  "The  several  plaintiffs  filing  their  complaints,  affida- 
vits and  undertakings  with  said  justice,  in  said  suit  of  Bishop 
V.  Cooper,  on  and  after  September  12th,  1878,  thereby  be- 
came parties  to  said  suit  in  attachment." 

4th.  •*No  return  to  the  order  of  sale  issued  by  the  said 
justice  having  been  made  by  the  constable,  when  the  several 
judgments  rendered  after  September  12th,  1878,  were  re- 
covered, those  judgments  were  entitled  to  share  pro  rata 
with  the  judgment  rendered  on  February  1st,  1878,  in  the 
avails  of  the  goods  ordered  to  be  sold." 

5th.  **The  sale  being  defeated  by  the  replevin  suit,  and 
the  failure  of  Holstein  T.  Cooper  to  return  the  goods  to  the 
tfonatable,  the  assessed  value  of  the  goods  ($1,250)  as  as- 
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certained  in  the  replevin  suit,  would  stand  in  place  of  the 
proceeds  of  the  sale  of  the  goods  on  the  execution,  and  be 
subject  to  distribution  by  said  justice  in  said  attachment 
suit,  among  all  said  judgment  creditors." 

The  case  turns  upon  the  answer  to  the  question :  May  a 
creditor  come  in  under  attachment  proceedings  after  final 
judgment  has  been  rendered  and  an  order  for  the  sale  of  the 
attached  property  made?  The  section  of  the  code,  which 
gives  creditors  a  right  to  come  in  under  pending  attachmeDt 
proceedings,  contains  the  following  provision :  **Any  cred-^ 
itor  of  the  defendant,  upon  filing  his  affidavit  and  written 
undertaking,  as  hereinbefore  required  of  the  attaching  cred- 
itor, may,  at  any  time  before  the  final  adjustment  of  the  suit,, 
become  a  party  to  the  action,  file  his  complaint,  and  prove  hi& 
claim."  2  R.  S.  1876,  p.  110,  sec.  186.  The  appellee  insists 
that  the  term  *^final  adjustment"  means  something  more  thaa 
final  judgment,  and  refers  to  the  final  distribution  of  the 
proceeds  derived  from  the  sale  of  the  attached  property.  The 
appellants,  upon  the  other  hand,  maintain  that  the  words 
quoted  are  to  be  taken  as  synonymous  with  the  term  "final 
judgment,"  and  that  the  right  of  creditors  to  file  under  the 
original  attachment  ceases  when  final  judgment  is  entered. 

It  is  true  that  the  word  "judgment"  ordinarily  means  "the 
judicial  sentences  of  courts,  rendered  in  causes  within  their 
jurisdiction,  and  coming  legally  before  them."  Peirce  v.  City 
ofBoatoriy  3  Met.  520.  In  strictness,  there  can  only  be  a  judg-^ 
ment  where  there  is  a  controversy,  for  "A  judgment  is  the 
decision  of  a  controversy,  given  by  a  court  of  justice,  be- 
tween parties  who  do  not  agree."  Union  Bank  v.  MariUy 
3  La.  An.  34.  It  is  in  this  sense  that  the  term  is  generally 
used  in  our  civil  code,  but  the  word  is  oftentimes  used  evea 
by  law-writers  and  legislators,  in  a  different  sense.  The  use 
is  not  so  strict  and  uniform  as  to  justify  us  in  holding  that 
the  judicial  sentence  of  a  court  may  not  sometimes  be  des- 
ignated by  a  different  term  than  judgment.     The  intention 
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of  legislators  and  the  purpose  of  a  statute  ought  not  to  be 
made  to  yield  to  one  or  more  phrases,  when  the  whole  act 
evinces  a  different  intention  and  purpose. 

We  think  the  code  intended,  that  the  right  to  file  claims 
should  terminate  with  the  judgment  and  order  of  sale.  It 
is  true  that  the  provision  we  have  quoted,  if  taken  apart  from 
the  other  provisions  of  the  same  statute  and  given  a  literal 
construction,  would  require  a  different  conclusion.  It  is  not, 
however,  to  be  so  taken.  We  are  to  look,  not  to  isolated 
clauses,  but  to  the  entire  statute,  to  ascertain  the  legislative 
intention. 

It  is  evident  from  a  consideration  of  the  entire  statute, 
that  the  Legislature  meant  by  the  term  "final  adjustment'* 
the  judgment  directing  a  recovery,  and  ordering  a  sale,  of 
the  property  seized  under  the  writ  of  attachment.  An  ex- 
amination of  some  of  the  provisions  of  the  statute  will  show 
that  such  a  construction  must  be  adopted,  or  great  conflict 
and  confusion  will  result.  Thus,  section  166  requires  that 
the  officer  shall  seize  so  much  of  the  debtor's  property  as 
may  be  necessary  to  satisfy  the  plaintiff's  claim,  and  this 
provision  can  not  be  made  to  harmonize  with  section  186,  if 
construed  as  appellee  insists  it  must  be,  for  there  is  no  au- 
thority to  seize  property  after  the  judgment  and  sale.  The 
right  of  the  officer  to  sell  is  confined  to  the  property  de- 
scribed in  the  order  of  sale.  Harlow  v.  Becktle^  1  Blackf . 
237.  Such  property  altogether  might  be  inadequate  to  pay 
the  claims  upon  which  judgment  had  been  recovered  and 
those  filed  subsequently,  but  entirely  sufficient  to  satisfy  the 
former.  The  officer  is  authorized  to  sell  only  so  much  of 
the  attached  property  as  is  necessary  to  satisfy  the  judgment 
and  costs.  Dronillard  v.  WJiistler^  29  Ind.  552.  If  claims 
are  allowed  to  be  filed  after  the  order  of  sale,  or,  as  the 
appellee  insists,  before  the  final  adjustment  by  distribution 
of  the  proceeds  of  the  sale,  then  it  will  be  impossible  for 
the  officer  to  determine  how  much  property  to  sell.     If  ho 
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wrongfully  sells  too  muchy  he  will  oppress  the  debtor,  if  too 
little,  he  will  wrong  the  creditors.  Unless  the  amount  of  re- 
covery stated  in  the  judgment  be  taken  as  that  which  shall 
govern,  the  officer  will  be  entirely  without  any  rule,  and  with- 
out anything  to  assist  in  determining  what  amount  of  prop- 
erty he  should  sell. 

Again,  section  192  provides  that  the  officer  shall  pay  all 
money  realized  from  the  sale  of  the  attached  property  re- 
maining after  the  payment  of  costs  and  expenses,  *'to  the 
several  creditors,  in  proportion  to  the  amount  of  their  several 
claims  as  adjusted."  The  words  "as  adjusted'*  plainly  re- 
fer, not  to  a  future  adjustment,  but  to  one  which  has  been 
already  made,  and  that  can  possibly  be  no  other  than  that 
made  by  the  final  judgment. 

There  is  nothing  in  the  statute  requiring  or  authorizing 
the  payment  of  money  into  court  for  distribution  ;  upon  the 
contrary,  section  480  plainly  requires  that  payment  shall 
be  made  directly  to  the  attaching  creditors.  If  the  money 
is  not  to  be  paid  into  court,  then  there  can  be  certainly  noth- 
ing to  adjust,  and  the  judgment  must,  therefore,  be  deemed 
the  final  adjustment,  for  it  is  the  only  judicial  oixler  of  ad- 
justment contemplated. 

Creditors  are  to  share  pro  rata  in  the  distribution  of  the 
proceeds  of  the  attached  property,  and  each  creditor  is  there- 
fore interested  in  lessening  the  amount  of  the  claims  of  other 
creditors,  and,  as  has  been  repeatedly  decided,  one  creditor 
may  defend  against  the  claim  of  another.  United  8tat€$ 
.Ex.  Co.  V.  LucaSy  36  Ind.  361 ;  Lytle  v.  Lytle^  37  Ind. 
281.  This  can  be  deemed  a  holding,  correct  only  upon  the 
theory  that  claims  shall  be  determined  and  adjusted  before 
the  final  order  of  sale.  This  must  be  so,  or  it  must  follow 
that  creditors  whose  claims  have  passed  into  judgment  most 
be  in  court  at  each  succeed!  ns:  term  until  all  the  avails  of  the 
sale  of  the  attached  property  have  been  paid  to  the  creditors, 
to  protect  the  fund  against  fraudulent  and  illegal  claims. 
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We  deem  it  unnecessary  to  prolong  this  opinion  by  re- 
ferring to  other  provisions  of  the  statute ,  although  there  are 
others  strengthening  the  conclusion  at  which  we  have  ar- 
rived, that  the  right  of  creditors  to  file  under  an  attachment 
terminates  with  the  final  judgment  and  order  of  sale. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  enter  judgment  on  the  special  finding  in  favor  of  the  ap- 
pellants. 


♦•» 
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Criminal  JjAW. —Appeal,  How  and  When  Taken.-^Filing  Traiueript. — An 
appeal  to  the  Snpreme  Court,  in  a  criminal  cause,  is  considered  as  taken 
on  the  day  on  which  notice  thereof  is  folly  served  on  the  proper  officers 
or  party,  and  the  transcript  of  the  record  must  he  filed  in  the  Supreme 
Court  within  thirty  days  thereafter,  or  the  appeal  wiU  he  dismissed. 

From  the  Morgan  Circuit  Court. 

iJ.  L.  Coffey,  A.  M.  Cunning y  J.  W.  Gordon^  R.  If. 
Lamh  and  8.  M.  Shepard,  for  appellant. 

Z).  P.  Baldwin,  Attorney  General,  and  S.  0.  Pickens^ 
Prosecuting  Attorney,  for  the  State. 

NiBLAGK,  J. — At  the  February  term,  1880,  of  the  court 
below,  an  a£Sdavit  and  an  information  were  filed  against  Se- 
bastian Price,  the  appellant,  charging  him  with  the  murder 
of  Frederick  Wiemer.  A  jury  found  him  guilty  as  charged, 
fixing  his  punishment  at  imprisonment  during  life,  and  the 
court  rendered  judgment  in  accordance  with  the  verdict. 

On  the  29th  day  of  December,  1880,  the  appellant  served 
notice  of  this  appeal  on  the  clerk  of  the  Morgan  Circuit 
Oourt,  and  on  the  day  following,  that  is  to  say,  on  the  30th 
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day  of  December,  1880,  he  served  a  like  notice  on  the  proper 
prosecuting  attorney.  On  the  5th  day  of  February,  188L 
a  transcript  of  the  proceedings  below  was  filed  in  this  court. 

Counsel  for  the  State  have  moved  to  dismiss  this  appeal, 
because  the  transcript  was  not  filed  within  thirty  days  after 
the  appeal  was  taken. 

An  appeal  in  a  criminal  cause  is  considered  as  taken  on 
the  day  on  which  notice  of  it  is  fully  served  on  the  proper 
ofBcers  or  party.  Wtnsett  v.  The  JState^  54  Ind.  437 ;  The 
State  V.  Quicky  73  Ind.  147.  The  transcript  must  he  filed 
in  this  court  within  thirty  days  after  the  appeal  is  taken. 
2  R.  S.  1876,  p.  411,  sec.  151.  It  is  the  service  of  notice 
upon  the  proper  ofiicers  or  party,  which  constitutes  the  ap- 
peal in  a  criminal  cause.    2  R.  S.  1876,  p.  411,  sec.  152. 

The  appeal  in  this  case  must,  therefore,  be  regarded  as  hav- 
ing been  taken  on  the  30th  day  of  December,  1880,  the  day 
on  which  the  last  named  notice  of  appeal  was  8er\'ed.  The 
transcript  not  having  been  filed  within  thirty  days  from  that 
day,  the  motion  to  dismiss  the  appeal  will  have  to  be  sustained. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


w» 
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Criminal  Law.— iSaZc  of  Intoxicating  Liquor  on  Day  of  Municipal  Sk^ 
Hon, — Statute  Construed.— An  election,  held  by  a  city  under  section  1 
of  the  act  of  March  25th,  1879,  Acts  1879,  p.  88,  authorizing  cities  to 
construct  water-works,  is  a  municipal  election,  within  the  meaning  of 
section  1  of  the  act  of  March  5th,  1877,  Acts  1877,  Be^.  Sess.,  p.  94,  pro- 
hibiting the  sale  of  intoxicating  liquors  on  the  day  of  a  municipal  dee- 
lion. 

From  the  Jackson  Circuit  Court. 
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jD.  p.  Baldvnn^  Attorney  General,  and  F.  L.  Prow^ 
Prosecuting  Attorney,  for  the  State. 

Woods,  J. — ^Affidavit  and  information  against  the  defend- 
ant, the  appellee,  for  an  unlawful  sale  of  intoxicating  liquor,, 
alleged  to  have  been  made  in  the  city  of  Seymour,  on  the 
day  of  a  municipal  election.  The  defendant  pleaded  *'not 
guilty,"  and  upon  a  trial  by  the  court  was  acquitted  and 
discharged. 

Evidence  was  offered  by  the  State  for  the  purpose  of 
showing  a  sale  as  charged,  made  in  said  city  on  the  day  and 
during  the  holding  of  an  election  *'in  said  city,  on  the  16th 
day  of  August,  1879,  for  the  purpose  of  taking  a  vote  of 
the  qualified  voters  of  said  city  to  determine  whether  said 
city  would  construct,  maintain  and  operate  water- works, 
pursuant  to  the  act  of  the  Legislature  approved  March  25th, 
1879.*'  The  evidence  was  objected  to,  on  the  ground  that 
said  election  was  not  a  municipal  election,  and  that  the  evi- 
dence was  irrelevant  and  immaterial.  The  court  sustained 
the  objection,  and,  by  a  proper  bill  of  exceptions  and  as- 
signment of  error,  the  State  has  presented  the  question  in- 
volved for  our  decision. 

The  information  is  based  on  the  1st  section  of  the  act 
approved  March  5th,  1877,  Acts  1877,  Reg.  Sess.,  p.  92,  by 
which  it  is  enacted,  «*That  it  shall  be  unlawful  for  any  per- 
son to  sell,  barter,  or  give  away,  to  be  drank  as  a  beverage, 
any  spirituous,  vinous,  malt,  or  other  intoxicating  liquors  on. 
Sunday,  the  Fourth  Day  of  July,  the  first  day  of  January,, 
and  the  twenty-fifth  day  of  December,  commonly  called' 
Christmas,  and  thanksgiving  day,  as  designated  by  procla- 
mation of  the  Governor  of  the  State,  or  President  of  the^ 
United  States,  or  upon  the  day  of  any  State,  county,  town- 
ship, primary  or  municipal  election  in  the  township,  town,, 
or  city  where  the  same  may  be  holden,  and  upon  conviction 
thereof,  the  person  so  offending  shall  be  deemed  guilty  of 
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a  misdemeaQor,  and  be  fined  in  any  sum  not  less  than  ten, 
nor  more  than  fifty  dollars,  to  which  may  be  added  impris- 
onment in  the  county  jail  for  any  period  not  exceeding  sixty 
days,  in  the  discretion  of  the  court  or  jury  trying  the  same.'* 

By  the  1st  section  of  the  act  of  March  25th,  1879,  Acts 
1879,  p.  88,  it  is  provided,  among  other  things,  that  the 
common  council  of  any  city,  or  town  trustees  of  any  incor- 
porated town,  contemplating  building  water-works  under  this 
act,  shall,  before  actually  embarking  therein,  submit  the 
question  to  the  qualified  voters  thereof,  at  a  special  or  gen- 
eral election,  and  voters  desiring  water-works  may  vote, 
*^For  water-woi'ks;*^  or f  if  opposed,  ^^ Against  water-tvarks,*' 
♦  •  ♦  "That  notice  of  such  election,  and  submission  of 
said  question  of  water-works  thereat  shall  be  published  for 
three  weeks  successively  before  the  day  of  such  election,  in 
some  newspaper  printed  and  published  in  such  city,"  etc. 

We  are  not  favored  with  a  brief  on  the  part  of  the  appel- 
lee. If  the  court  below,  as  seems  to  have  been  the  case, 
concluded  that  an  election  held  in  a  city,  under  the  law  in 
reference  to  water-works,  was  not  a  municipal  election,  we 
are  not  informed,  and  are  unable  to  conjecture,  by  what 
process  of  reasoning  that  conclusion  was  reached.  The 
power  to  establish  water-works  mider  the  law  is  a  power  con- 
ferred on  the  municipality.  Its  exercise  greatly  concerned 
the  welfare  and  comfort  of  the  citizens,  and  an  election  up- 
on the  question  involved  questions,  not  only  of  health  and 
convenience,  but  of  debt  and  taxation.  It  was  certainly  a 
municipal  election. 

It  may  be  noted  that  the  law  authorizing  the  holding  of 
such  an  election  was  not  enacted  until  two  years  after  the 
passage  of  the  law  under  which  the  prosecution  was  insti- 
tuted, and  on  this  fact  it  may  have  been  held  that  the  law 
defining  the  offence  should  be  construed  to  include  only  such 
election  days  as  were  then  known  to  the  law,  and  that  the 
act  providing  for  new  elections  could  not  enlarge  the  scope 


MAY  TEEM,  1881. 


55r 


The  State  v.  Smith. 


of  a  criminal  statute  theretofore  enacted.  This  argument^, 
if  admitted,  proves  too  much.  The  times  for  holding  elec- 
tions have  been,  and  doubtless  will  be,  frequently  changed,, 
but  it  has  not  been  deemed  necessary  on  that  account  to 
change  or  re-enact  the  penal  or  criminal  statutes  which  re- 
late thereto.  The  general  terms  of  these  sta,tutes  are  such 
as  to  preserve  their  force  and  applicability  notwithstanding 
the  changes  made  in  other  laws.  The  language  of  the  law 
under  consideration  is  as  general  and  comprehensive  as  it 
could  well  have  been  made,  and  may  as  well  apply  to  elec- 
tions since  provided  for  as  to  those  which  were  authorized 
by  the  laws  existing  at  the  time  of  its  passage,  and  to  elec- 
tions concerning  water- works  proposed  to  be  erected  in  the 
municipality  as  to  an  election  of  municipal  officers. 
The  appeal  is  sustained,  at  the  costs  of  the  appellee. 


♦•» 
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Criminal  JjAW.— Assault  and  Battery.— hutietment, Sufficiency  of. —In  a- 
prosecution  for  assaalt  and  battery,  an  indictment  charged  that  the  de- 
fendant '*did  unlawfully  commit  an  assault  and  battery  upon  the  per- 
son of  M.  S.,  by  then  and  there,  in  a  rude,  insolent  and  angry  manner^ 
touching,  striking,  beating,^'  etc.,  the  said  M.  S. 

JBeld^  that  it  was  insufficient  for  want  of  an  averment  that  the  touching,, 
etc.,  was  unlawful. 

Same. — It  is  not  necessary  to  use  the  word  **unlawf  uV*  in  describing  the 
touching,  etc.,  if  a  term  of  the  same  import  be  employed. 

From  the  Tipton  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General,  and  J,  JS.  Moore^ 
Prosecuting  Attorney,  for  the  State. 
D.  Waughj  for  appellee. 
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Elliott,  J. — ^The  court  below  sustained  a  motion  to  qusLsh 
the  indictment  preferred  against  appellee,  and  entered  judg- 
ment in  his  favor,  from  which  the  State  appeals. 

The  indictment  charges  that  the  appellee,  at  a  time  and 
place  therein  named,  "did  unlawfully  commit  an  assault 
and  battery  upon  the  pei-son  of  one  Michael  E.  Stokes,  by 
then  and  there,  in  a  rude,  insolent  and  angry  manner,  touch- 
ing, striking,  beating,  bruising  and  wounding  him,  the  said 
Michael  E.  Stokes."  The  appellee  insisted  by  his  motion  in 
the  trial  coui*t,  and  insists  by  his  brief  here,  that  the  indict- 
ment is  insufficient,  because  it  is  not  averred  that  the  touch- 
ing was  unlawful.  It  is  undoubtedly  true,  as  appellee  asserts, 
that  an  indictment  for  the  offence  of  assault  and  battery 
must  show  that  the  touching  was  unlawful.  Tfte  State  v. 
Murphy,  21  Ind.  441 ;  Cranor  v.  The  State,  39  Ind.  64.  An 
indictment  which  does  not  show  this  leaves  out  an  impor- 
tant and  essential  ingredient  of  the  offence.  Howard  v.  Tht 
State,  67  Ind.  401.  It  has  been  repeatedly  decided  that  the 
court  cannot  infer  that  a  touching,  charged  to  have  been  un- 
lawful, was  rude,  insolent  or  angrjs  but  that  the  manner  of 
the  touching  must  be  expressly  stated.  Slusser  v.  Tlte  State^ 
71  Ind.  280  ;  Tlie  State  v.  WHght,  ir2  Ind.  307.  There  is 
certainly  stronger  reason  for  holding  that  courts  cannot  in- 
fer that  a  rude,  insolent  or  angiy  touching,  was  also  unlaw- 
ful. The  presumption  is  in  favor  6f  innocence,  and  of  the 
legality  of  acts,  and  the  State  must  always  show  some  fact, 
or  facts,  countervailing  this  presumption.  It  is  always  neces- 
sary, therefore,  to  show  that  the  touching  was  unlawful.  It 
is  not,  however,  necessary  that  the  word  ''unlawful"  should 
be  used.  It  will  be  sufficient  if  another  term  of  the  same 
import  and  meaning  is  employed.  TJie  State  v.  Trulack,  46 
Ind.  289 ;  Sloan  v.  The  State,  42  Ind.  570 ;  Adett  v.  The 
State,  34  Ind.  543;  Carder  v.  Tlte  State,  17  Ind-  307; 
Corneille  v.  Tlie  State,  16  Ind.  232. 

The  State  contends,  that,  conceding  it  to  be  necessary  \a 


MAY  TERM,  1881.  559 

The  State  v.  Smith. 

tjhow  that  the  touching  was  unlawful,  the  indictment  is  still 
sufficient,  because  that  fact  is  properly  stated.  The  argu- 
ment is  that  the  word  "unlawfully,"  as  used  in  the  clause, 
'*'did  unlawfully  commit  an  assault  and  battery  upon  the  per- 
son of  one  Michael  E.  Stokes,"  applies  to  and  qualifies  the 
allegation,  **by  then  and  there,  in  a  rude,  insolent  and  angry 
manner,  touching,  striking  and  beating"  the  said  Stokes. 
The  appellee,  upon  the  other  hand,  argues  that  the  word 
** unlawfully,"  as  used,  does  not  apply  to  the  specific  acts  of 
touching  and  striking  described,  but  that,  in  order  to  have 
any  such  force,  it  should  have  preceded  the  word  "touch- 
ing." It  is,  of  course,  immaterial  in  just  what  place  a  word 
or  allegation  of  the  charging  part  of  an  indictment  is  found, 
provided  it  forms  part  of  the  description  of  the  offence 
charged.  An  offence  is  properly  charged  by  a  statement  of 
the  material  facts  which  constitute  it,  and  not  by  the  state- 
ment of  mere  conclusions  of  law.  The  phrase,  "did  then  and 
there  unlawfully  commit  an  assault  and  battery,"  is  a  mere 
-conclusion  of  the  pleader,  and  not  the  averment  of  a  material 
traversable  fact.  The  word  "unlawfully,"  as  therein  used, 
is  confined  in  its  application  and  meaning  to  the  general  con- 
clusion of  the  pleader,  that  the  accused'did  commit  an  assault 
nnd  battery.  The  touching,  striking  and  beating  are  not 
averred  to  have  been  unlawful.  It  is  charged  that  the  touch- 
ing was  rude,  insolent  and  angry,  but  it  is  not  charged  that 
it  was  unlawful.  The  specific  facts  relied  upon  by  the  pleader 
are,  that  there  was  a  touching,  that  it  was  angry  and  insolent, 
but  there  is  no  fact  stated,  nor  allegation  made,  in  that  part 
of  the  indictment  which  describes  the  offence,  from  which  it 
can  be  concluded  as  a  matter  of  law,  that  the  touchino-  was 
not  lawful.  The  pleader  does,  indeed,  state  generally  his 
conclusion  that  the  accused  did  unlawfully  commit  an  assault 
and  battery,  but,  in  stating  the  facts  which  he  alleges  consti- 
tuted the  offence,  he  wholly  omits  to  charge  the  essential 
fact  of  unlawfulness.    If  the  touching  was  lawful,  no  offence 
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was  committcdy  and  there  is  nothing  in  the  facts  stated  from 
which  it  can  be  inferred  that  the  touching  was  not  entirely 
justifiable  and  lawful.  The  facts,'  as  stated,  do  not  support 
the  pleader's  conclusion  that  an  assault  and  battery  was  un- 
lawfully committed,  and  without  substantive  facts  for  its 
foundation,  the  conclusion  must  go  for  naught. 

It  is  necessary  to  show  that  the  touching  was  unlawful^ 
and  as  the  indictment  fails  to  do  this  the  motion  to  qoash 
was  properly  sustained. 

Judgment  affirmed. 


»•  » 


No.  7086. 

Derrt  et  al.  v.  Dekrt. 

Habbiaoe.— Taluo&Ztf  Consideration,— Contract,^Married  TToman.— -Var- 
riage  is  a  valuable  coDsideration,  and  a  married  woman  is  regarded  as  a 
purchaser  for  a  valuable  consideration  of  all  property  which  accmes  to 
her  by  virtue  of  the  marriage  or  any  valid  antenuptial  agreement 

Trusts. — Laiids  Bought  by  W\fe, — Huahand  as  Trustee.— Purchaser  for  Vol' 
uable  Consideration  Without  Notice,— VHiere  a  wife  bought  land  and  p«id 
for  it  with  money  of  her  own  separate  estate,  and,  either  by  agreement 
at  the  time,  or  without  her  knowledge  or  consent,  it  was  conveyed  to 
her  husband,  and  held  by  him,  and  she  made  lasting  and  valuable  im- 
provements on  it,  and  paid  for  them  with  her  separate  money,  the  has* 
band  held  the  land  as  trustee  for  her;  but  such  trust  could  not  defeat 
the  title  of  a  purchaser  for  a  valuable  consideration  and  without  notice 
of  the  trust. 

Same,— Second  Wife.— Title  by  Descent.— Where^  in  such  case,  the  husbaod 
survives  the  wife,  and  marries  again,  holding  such  trust  land,  his  sec- 
ond wife,  on  his  death  intestate,  takes  by  descent,  and  not  by  purchase^ 
and  is  bound  by  such  trust,  whether  she  had  notice  of  it  or  not 

Same. — Widow.— Descent. — Under  our  statutes,  where  a  wife  takes  an  in- 
terest in  the  lands  of  her  deceased  husband  by  descent*  fshe  is  not  wit^ 
in  section  2  of  the  statute,  I  R.  S.  1876,  p.  915,  which  declares  that  no 
trust  concerning  lands  shall  defeat  the  title  of  a  purchaser  for  a  valii»' 
hie  confiidera/ion.  without  notioe  of  the  trust 

'  ai     r'* 
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SAXE.—Second  Wife,— Survivorship.— Child  of  Marriage.  — SurvXvor^Xp 
and  a  child  of  the  marriage  are  required  to  entitle  a  second  wife  to  a 
fee  simple  in  the  lands  of  her  husband. 

Partition.— -4n«icer.—D«»ttrrcr.— In  an  action  by  a  second  wife  for  par- 
tition of  land  of  her  deceased  husband,  answers  by  the  children  and 
grandchildren  of  the  deceased  and  his  first  wife,  that  she  bought  and 
paid  for  the  land,  and  that  her  husband  held  it  in  trust  for  her,  are  suf- 
ficient on  demurrer. 

Same.— TFWoio's  Rights.— 'The  law  in  force  at  the  death  of  the  husband 
is  the  measure  of  the  widow's  rights. 

From  the  Hancock  Circuit  Court. 

J.  L.  Mason  and  J.  H.  Mellette  for  appellants. 
W.  H.  Hough  and  G.  Ba^meity  for  appellee. 

B1CKNELL9  C. — ^This  was  a  suit  by  the  appellee  for  par- 
tition. The  complaint  avers  that  Jeremiah  Derry  died  intes- 
tate, seized  of  the  land  in  controversy,  leaving,  him  6urvivin<y^ 
his  widow,  the  appellee,  their  child  Emma  J.  Derry,  several 
children  by  a  former  marriage,  and  several  grandchildren. 
These  children  by  the  former  marriage  and  these  grand- 
children are  the  appellants. 

The  complaint  states  that  the  appellee,  as  such  widow,  is 
the  owner  in  fee  of  one  undivided  third  part  of  said  land> 
and  that  the  other  two  thirds  are  owned  in  fee  by  the  appel- 
lants in  certain  specified  shares. 

The  appellants  filed  an  answer  in  three  paragraphs,  of 
which  the  first,  being  the  general  denial,  was  subsequently 
withdrawn. 

The  second  paragraph  states  that  the  appellants  are  the 
children  and  grandchildren  of  said  Jeremiah  Derry  and  his 
wife,  Malinda  Derry,  deceased ;  that  she,  in  her  lifetime^ 
requested  her  husband  to  buy  for  her  the  land  in  controversy^ 
and  gave  him  money  of  her  own  separate  estate  to  pay  for 
it ;  that  he  bought  the  land  and  paid  said  money  for  it,  but» 
without  her  knowledge  or  consent,  had  the  deed  for  it  made 
to  himself. 

The  third  paragraph  of  the  answer  states  ihut  <be  appeU 
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lants  are  the  children  and  grandchildren  of  Malinda  Derry, 
who  died  in  1867,  and  that  in  1853  she  bought  the  land  in 
controversy,  and  paid  for  it  with  money  of  her  own  separate 
estate,  and  that,  by  agreement  made  at  the  time  of  the  pur- 
chase between  her  and  her  husband,  the  said  Jeremiah  Derrj', 
in  good  faith  and  without  any  fraudulent  intent,  said  land 
was  conveyed  to  said  Jeremiah,  and  was  to  be  held  by  him 
in  trust  for  said  Malinda ;  that  said  land  was  so  held  in  trust 
by  said  Jeremiah,  aiid  that  said  Malinda  in  her  lifetime  made 
lasting  and  valuable  improvements  on  said  land,  and  paid 
for  them  with  her  own  separate  money. 

The  appellee  demurred  to  each  of  these  paragraphs,  for 
want  of  sufficient  facts,  etc. ;  the  demurrers  were  sustained 
by  the  court.  The  appellants  declined  to  answer  further,  aud 
the  result  was  a  judgment  in  partition,  awarding  one-third  of 
the  land  to  the  appellee  in  fee  simple.  From  this  judgment 
the  appeal  was  taken.  Several  errors  are  assigned,  but  we 
are  required  to  consider  those  only  which  are  alluded  to  and 
discussed  in  the  appellants'  brief,  namely  : 

First.  The  court  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer ; 

Second.  The  court  erred  in  sustaining  the  demurrer  to 
the  third  paragraph  of  the  answer. 

The  facts  stated  in  the  second  paragraph  of  the  answer, 
and  the  facts  stated  in  the  complaint  and  not  denied  in  said 
paragraph,  are  these :  The  appellants  are  the  children  and 
grandchildren  of  Jeremiah  Derry  and  his  wife,Malinda  Derry. 
The  latter  died  in  1867.  In  her  lifetime,  at  her  request, 
iier  said  husband  bought  for  her  the  land  in  controversy, 
and  paid  for  it  with  money  of  her  separate  estate  ;  but,  with- 
out her  consent  or  knowledge,  he  had  the  deed  for  the  land 
made  to  himself.  Jeremiah  Derry  died  seized  of  the  land ; 
the  appellee  was  his  widow,  and  had  been  his  second  wife; 
they  had  one  child,  Emma  J.  Derry,  who  survived  her  father, 
and  was  one  of  the  defendants  in  the  court  below. 
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Upon  these  facts  Jeremiah  Deny  held  the  land  as  trustee 
for  Malinda  Derry.  1  R.  S.  1876,  chap.  276,  p.  915,  sees. 
6,  8  ;  Tracy  v.  Kelley^  52  Ind.  535.  But  such  trust  could 
not  defeat  the  title  of  a  purchaser  for  a  valuable  considera- 
tion and  without  notice  of  the  trust.  1  R.  S.  1876,  chap. 
276,  p.  915,  sec.  2 ;  Hampson  v.  Fally  64  Ind.  382 ;  Cath- 
erwood  v.  Watson^  65  Ind.  576. 

The  appellee  claims  that  she  was  a  purchaser  for  a  valu- 
able consideration,  and  that  the  second  paragraph  of  the 
answer  is  bad,  because  it  does  not  aver  that  she  had  notice 
of  the  trust. 

Marriage  is  a  valuable  consideration,  and  a  married  woman 
is  regarded  as  a  purchaser  for  a  valuable  consideration  of 
all  property  which  accrues  to  her  by  virtue  of  the  marriage, 
or  by  virtue  of  any  valid  antenuptial  agreement.  Magniac 
T.  Thompson^  7  Pet.  348  ;  4  Kent  Com.  463,  and  cases  there 
cited.  But  the  appellee  in  this  case  acquired  by  the  marriage 
no  complete  right  of  property  in  the  land  in  controversy  ;  to 
entitle  her  to  a  fee  simple  in  the  land  in  controversy  required 
survivorship  by  her  and  a  child  of  the  marriage.  1  R.  S. 
1876,  chap.  98,  p.  408,  sees.  17,  24.  The  law  in  force  at  the 
death  of  the  husband  is  the  measure  of  the  widow's  rights. 
JBowen  v.  Preston^  48  Ind.  367. 

The  appellee  in  this  case,  her  husband  having  died  seized 
of  the  land,  if  she  takes  any  interest  in  it,  takes  it  under 
section  17  above  Cited,  and  she  takes  by  descent  and  not  by 
purchase.  Upon  this  point  the  language  of  Worden,  J., 
giving  the  opinion  of  the  court  in  May  v.  Fletcher y  40  Ind. 
575,  is  as  follows :  "Sections  seventeen,  twenty-three,  and 
twenty-five  of  the  statute  of  descents,  *  *  are  explicit  that 
the  land,  as  therein  provided  for,  *shall  descend  to  her.'  They 
provide  for  the  disi)osition  of  lands  only  of  which  the  ances- 
tor shall  die  seized,  *  *  and  which  must  go  by  descent  to  some 
ieirs,  in  the  absence  of  any  testamentary  disposition.  The 
Legislature  have  the  power  to  make  a  surviving  wife,  as  well 
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as  a  child,  an  heir."  It  was  said  by  Buskibk,  J.,  giving  the 
opinion  of  the  court  in  Bowen  y .  Preston^  48  Ind.  367 :  ^'The 
widow  takes  as  the  heir  of  her  husband,  when  the  husband  dies 
seized  of  the  lands.  The  widow  takes  by  virtue  of  her  marital 
rights,  under  sec.  27,  when  the  husband  was  seized  in  fee 
during  the  marriage,  and  died  disseized,  and  she  did  not 
join  in  the  conveyance."  It  has  been  said  that  ^*  A  widow  isaa 
heir  of  her  deceased  husband  only  in  a  special  and  limited 
sense."  Unfried  v.  Heberer^  63  Ind.  67.  But,  if  she  is  heir  ia 
any  sense  under  section  17,  she  does  not  take  by  purchase.  It 
follows  that  the  second  paragraph  of  the  answer  was  a  good 
defence  under  sections  6  and  8  of  chapter  276, 1 IL  S.  1876^ 
p.  915,  and  that  the  provision  in  section  2  of  the  same  chapter^ 
upon  which  the  counsel  for  the  appellee  rely,  does  not  em* 
brace  the  case  of  a  widow  who  claims  one-third  in  fee,  mider 
sections  17  and  24  of  the  statute  of  descents  above  cited.  It 
follows,  also,  t|^at  the  third  paragraph  of  the  answer  con- 
tained a  sufficient  defence  to  the  .complaint,  under  the  last 
clause  of  section  8  of  chapter  276, 1  R.  S.  1876,  p.  916,  which 
in  connection  with  section  6  of  the  same  chapter  provides 
that  when  land  is  bought  and  paid  for  by  one  person  and 
the  deed  is  made  to  another,  and  it  is  made  to  appear  that, 
by  agreement  and  without  any  fraudulent  intent,  the  latter 
was  to  hold  the  land  in  trust  for  the  former,  then  such  trust 
shall  be  recognized  and  enforced.  McDonald  v.  McDon- 
ald, 24  Ind.  68;  GUdewelly.  Spaugh,  26  Ind.  319;  Mc- 
CoUister  v.  WiUey,  52  Ind.  382.  The  provision  in  section  2 
of  chapter  276, 1  R.  S.  1876,  p.  915,  is  not  applicable  to  this 
third  defence,  because,  as  already  stated,  the  appellee  was 
not  a  purchaser  for  a  valuable  consideration,  but  was  claim- 
ing by  descent,  and  not  by  purchase,  under  sections  17  and 
24  of  the  statute  of  descents  above  cited. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer.  Its  judgment 
ought  to  be  reversed,  and  the  cause  remanded,  with  instrac- 
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lions  to  the  court  below  to  overrule  the  demun*ers  to  the 
second  and  third  paragraphs  of  the  answer,  and  for  further 
proceedings. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  the  costs  of  the 
appellants,  and  this  cause  is  remanded  with  instructions  to 
the  court  below  to  overrule  the  demurrers  to  the  second  and 
third  pai'agraphs  of  the  answer,  and  for  further  proceedings. 

Oir  Petition  for  a  Rehearing. 

BiCKNELL,  C. — ^Under  the  statutes  of  Indiana,  the  interest 
of  a  wife  in  the  lauds  of  her  deceased  husband  is  in  some 
«ase8  held  by  purchase,  and  in  other  cases  by  descent. 

Where  she  takes  by  descent,  she  is  not  within  the  statute, 
which  declares  that  no  trust  shall  defeat  the  title  of  a  pur- 
chaser for  a  valuable  consideration,  without  notice.  In  the 
present  case  the  second  wife  could  take  by  descent  only ;  she 
was,  therefore,  bound  by  the  trust  in  favor  of  the  first  wife, 
whether  she  had  notice  of  it  or  not.  The  question  is  be- 
tween the  second  wife  and  the  representatives  of  a  first  wife. 
-^'In  equal  equities  the  law  must  prevail."  The  petition  for 
:a  rehearing  ought  to  be  overruled. 

Per  Curiam. — Petition  overruled. 
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deniun-er  to  a  bad  answer  to  an  insufficient  complaint  is  not  such  error       74  f^\ 
as  wiU  justify  or  authorize  a  reversal  of  the  judgment.                                 ULJ^j 

:!Sk^ts.,-~ Insufficient  Answer  to  Insufficient  Complaint. — A  bad  answer  is  a       |^  475! 
sufficient  answer  to  an  insufficient  complaint,  and  such  complaint  will 
not  6upj>ort  a  judgment  thereon. 
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Beplevin  BAii^.-Subrogation,— Principal  and  Surety, --The  rule,  thu 
where  a  surety,  such  as  replevin  bail,  has  been  compelled  to  pay  the 
debt  of  his  principal,  for  which  the  creditor  holds  other  security,  gach 
surety  will  be  subrogated  to  the  creditor's  rights  in  such  other  security 
for  his  reimbursement,  is  applicable  only  where  the  surety  or  replevin 
bail  has  paid  the  whole  debt  covered  by  the  security  held  by  the  cred* 
itor,  or  where  it  appears  that  the  residue  of  the  debt,  not  paid  by  such 
surety  or  bail,  has  been  otherwise  fully  paid. 

Same. — Judgment,— Mortgage. — Payment. — Where  the  judgment  on  which 
a  replevin  bail  was  liable  had  been  rendered  on  one  of  several  prom- 
issory notes,  all  of  which  were  secured  by  mortgage  on  real  estate,  and 
some  of  which  were  not  due  at  the  rendition  of  the  judgment,  the  pay- 
ment of  such  judgment  by  the  replevin  ball  would  not  entitle  him  to 
be  subrogated  to  the  rights  of  the  judgment  creditor. 

From  the  Hamilton  Circuit  Court. 

D.  Moss  and  i?.  S.  Losey^  for  appellant. 
(t.  H.  VosSy  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant  agsdnst  the 
appellees,  in  a  complaint  of  a  single  paragraph,  wherein  he 
alleged,  in  substance,  that  on  the  13th  day  of  January,  1874, 
the  appellees,  Oliver  P.  Rooker  and  America  Kookcr,  pur- 
chased of  their  co-appellee,  Peter  Cloud,  three  parcels  of 
real  estate,  particularly  described,  in  Hamilton  county,  In- 
diana ;  that,  on  the  same  day,  the  said  Peter  Cloud  conveyed 
the  said  real  estate  to  said  Oliver  P.  and  America  Rooker, 
then  husband  and  wife,  as  joint  tenants ;  that,  "for  a  part  of 
the  purchase-money  of  said  real  estate,  the  said  Oliver  P. 
Rooker  executed  to  said  Peter  Cloud  his  five  promissory 
notes,  all  dated  January  7th,  1873,  for  the  sum  of  $1,500.00 
each,  and  payable  respectively  in  one,  two,  three,  four  and 
five  years  after  date,  with  six  per  cent,  interest  from  date, 
and  waiving  valuation  laws ;  that  afterward,  on  January 
17th,  1874,  said  Oliver  P.  and  America  Rooker  executed  to 
said  Cloud  a  mortiracfe  on  all  said  r^al  estate  to  secure  the 
payment  of  said  notes;  that  afterward,  on  the  5th  day  of 
Mnirh,  1875,  the  said  Peter  Cloud,  bv  tlie  consideration  of 
the  Hamilton  Circuit  Court,  recovered  a  judgment  against 


MAY  TEEM,  1881.  567 

^ -        

Vert  V.  Voss  et  al. 

said  Oliver  jP.  Booker,  on  the  second  of  the  said  notes,  for 
the  sum  of  $1,694.25,  and  costs  of  suit,  lipou  which  said 
judgment  the  appellant,  on  the  24th  day  of  March,  1875, 
became  replevin  bail  in  due  form  of  law ;  that  afterward, 
on  September  8th,  1875,  the  said  Oliver  P.  and  America 
Eooker  bargained  and  sold  to  one  Samuel  P.  Rooker  a  cer- 
tain portion,  particularly  described,  of  the  mortgaged  real 
estate,  which  said  portion  was  of  the  value  of  $2,000.00, 
and  that  the  said  Peter  Cloud,  on  September  9th,  1875,  at 
the  request  of  the  said  Kookers,  and  without  the  appellant's 
knowledge  or  consent,  released  the  said  portion  of  said  real 
estate  from  the  lien  of  said  mortgage,  and  thereby  defrauded 
the  appellant  of  the  right  and  privilege  of  paying  off  said 
judgment,  as  such  replevin  bail,  and  being  subrogated  to  all 
the  rights  of  said  Cloud  in  said  mortgage  and  in  the  fore- 
closure thereof;  by  means  whereof  the  appellant  became 
and  was  released  from  all  liability  as  replevin  bail  for  said 
Oliver  P.  Rooker. 

And  the  appellant  further  said  that  the  said  Cloud  after- 
ward sued  the  said  Oliver  P.  and  America  Rooker  on  the 
last  three  notes  secured  by  said  mortgage,  in  said  court, 
and  by  the  consideration  thereof,  at  its  February  term,  1876, 
recovered  judgment  for  the  sums  due  and  to  become  due, 
and  for  the  foreclosure  of  said  mortgage ;  that,  since  said 
judgment,  the  said  Cloud  had  caused  the  said  real  estate  to 
be  sold  under  said  foreclosure  by  the  sheriff  of  said  county, 
and  bid  the  same  in  for  the  sum  of  $1,371.55 ;  that  after- 
ward, on  the  4th  day  of  September,  1876,  the  said  Cloud 
assigned  his  certificate  of  purchase  under  said  foreclosure 
sale  and  his  said  judgments,  to  the  appellee  Voss,  who  pur- 
chased the  same  with  full  knowledge  of  all  the  aforesaid 
facts  ;  that  the  said  Oliver  P.  Rooker  and  wife  were  wholly 
and  notoriously  insolvent,  and  had  no  property  out  of  which 
the  judgment,  on  which  the  appellant  became  replevin  bail* 
could  be  satisfied  in  whole  or  in  part. 
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Wherefore  the  appellant  asked  that,  by  the  judgmeot  of  the 
<;ourt,  he  might  be  released  from  all  liability  as  replevin  bail, 
on  the  first  described  judgment,  and  for  other  proper  relief. 

The  appellee  Voss  sepaititely  answered  in  three  special 
paragraphs,  to  each  of  which  the  appellant's  demurrer,  for 
the  want  of  facts,  was  overruled  by  the  court,  and  to  each 
of  these  rulings  he  excepted.  The  cause  having  been  put  at 
issue,  the  trial  thereof  by  a  jury  resulted  in  a  general  verdict 
for  the  appellees,  the  defendants  below. 

The  appellant's  motion  ^^for  a  judgment  in  his  favor,  on 
his  complaint  herein,  notwithstanding  the  verdict  of  the 
jury,"  was  overruled  by  the  court,  and  his  exception  was 
duly  entered  to  this  decision  ;  and,  over  his  motion  for  a  new 
trial  and  exception  saved,  judgment  was  rendered  against 
him  on  the  general  verdict  for  the  appellees'  costs. 

In  this  court  the  appellant  assigned  as  errors  the  follow- 
ing decisions  of  the  circuit  court  : 

1.  In  overruling  his  demurrers  to  the  first,  second  and 
third  paragraphs  of  the  separate  answer  of  the  appellee  Voss ; 

2.  In  overruling  his  motion  for  a  judgment  in  his  favor, 
on  his  complaint,  non  obstante  veredicto;  and, 

3.  In  oveiTuling  his  motion  for  a  new  trial. 

The  second  alleged  en'or,  namely,  the  overruling  of  tie 
appellant's  motion  for  a  judgment  in  his  favor,  on  his  com- 
plaint, notwithstanding  the  verdict  of  the  ju^,  is  the  one 
chiefly  relied  upon  by  the  appellant's  counsel,  in  argument, 
for  the  reversal  of  the  judgment.  Counsel  say :  "It  is  in- 
sisted that,  in  overruling  this  motion,  the  court  below  com- 
mitted an  error,  for  which  the  judgment  in  this  case  should 
be  reversed,  with  instructions  to  sustain  the  motion.  •  ♦  •  • 
The  sufficiency  of  the  complaint  was  not  questioned  by  de- 
murrer. It  is  evidently  sufficient.  The  mortgagee  consented  to 
the  conveyance  of  the  28  J  acres,  and  released  his  mortgage.'* 

On  the  other  hand,  the  appellee's  counsel  claims  that  the 
facts  stated  in  the  appellant's  complaint  were  not  suffid^t 
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to  constitute  a  cause  of  action  in  his  favor,  and  that,  for  this 
reason,  the  court  committed  no  available  error,  either  in  over- 
ruling his  demurrers  to  the. several  paragraphs  of  answer, 
or  in  overruling  his  motion  for  a  judgment  in  his  favor, 
on  his  complaint,  non  obstante  veredicto.  If  the  complaint 
did  not  state  a  cause  of  action,  it  is  certain  that  the  court 
-did  not  err  in  oveiTuling  the  appellant's  motion  for  a  judg- 
ment thereon,  and  it  is  equally  certain,  as  it  seems  to  us, 
that,  in  overruling  a  demurrer  to  a  bad  answer  to  an  insuffi- 
cient complaint,  no  such  error  would  be  committed  as  would 
justify  or  authorize  a  reversal  of  the  judgment.  A  bad  an- 
.swer  is  a  sufficient  answer  to  an  insufficient  complaint,  and 
such  a  complaint  will  not  support  a  judgment  thereon. 

The  appellant's  cause  of  action,  as  stated  in  his  complaint, 
in  the  case  at  bar,  was  founded  upon  his  alleged  right  of 
subrogation,  by  paying  off  the  judgment  on  which  he  was 
replevin  bail,  to  all  the  rights  of  the  judgment  plaintiff,  Peter 
•Cloud,  in  the  mortgage  described  in  said  complaint.  It  is 
manifest  that  if,  under  the  law,  the  appellant  could  not  ac- 
quire such  right  of  subrogation  by  paying  off  said  judgment, 
his  supposed  cause  of  action  would  be  wholly  unfounded  and 
would  not  sustain  the  judgment  sought  for.  Ordinarily,  the 
rule  seems  to  be  well  settled,  as  well  by  the  decisions  of  this 
court  as  by  those  of  the  courts  of  last  resort  in  most  of  the 
States  of  the  Union,  that  where  a  surety,  such  as  replevin- 
bail,  has  been  compelled  to  pay  the  debt  of  his  principal, 
for  which  the  creditor  holds  other  security,  such  surety  will 
at  once,  by  such  payment,  be  subrogated  to  the  creditor's 
rights  in  such  other  security,  for  his  reimbursement.  Ger- 
her  V.  Sharpy  72  Ind.  553,  and  authorities  cited.  But  this 
rule  is  applicable  only  where  the  surety,  or  replevin  bail,  has 
paid  the  whole  debt  covered  by  the  security  held  by  the  cred- 
itor, or  where  it  appears  that  the  residue  of  the  debt,  not 
paid  by  such  surety  or  bail,  has  been  otherwise  fully  paid. 

In  the  case  now  before  us,  it  will  be  seen  from  the  corn- 
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plaint,  a  summary  of  which  we  have  heretofore  given,  that 
the  judgment,  on  which  the  appellant  had  become  liable  as 
replevin  bail,  was  rendered  on  one  of  five  promissory  notes, 
all  of  which  were  covered  and  secured  bv  the  same  moiigas:e 
on  real  estate,  and  three  of  which  were  not  yet  due,  at  the 
time  of  the  rendition  of  said  judgment.  In  such  a  case,  it 
is  certain  that  the  payment  of  the  judgment  by  the  api)eU 
lant,  as  such  replevin  bail,  would  not  entitle  him  to  be  sub- 
rogated to  the  rights  of  the  judgment  creditor  in  the  mort- 
gage security ;  and  in  his  complaint  he  asserted  no  other 
claim  to  such  subrogation,  except  such  as  would  arise  from 
his  payment  of  said  judgment.  Zook  v.  Clefnmer,  44  hid. 
15,  and  cases  there  cited. 

We  are  of  the  opinion  that  the  facts  stated  in  the  com- 
plaint were  wholly  insufficient  to  show  that  the  appellant 
was  entitled  to  be  subrogated  to  the  rights  of  the  judgment 
creditor  in  the  mortgage  security,  or  that  he  was  in  any  man- 
ner damnified  by  the  alleged  release  of  a  part  of  the  mort- 
gaged premises  from  the  lien  of  the  mortgage.  His  com- 
plaint did  not  state  a  cause  of  action,  in  his  behalf,  against 
the  appellees  or  either  of  them,  and,  therefore,  the  court 
committed  no  available  error  in  overruling  his  demurrers 
to  appellees'  answers,  or  his  motion  for  a  judgment  in  hi* 
favor,  on  his  complaint,  non  obstante  veredicto. 

In  their  argument  of  this  cause,  in  this  court,  the  appel- 
lant's counsel  have  not  even  alluded  to  the  alleged  error  of 
the  trial  court,  in  overruling  the  motion  for  a  new  trial.  This 
supposed  error  must  therefore,  under  the  settled  practice  of 
this  court  be  regarded  as  waived. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Bill  op  Exchange. — Promissory  Note. — Contract  of  Endorsement,— Parol'        134 u 

Evidence  not  Admissible  to  Contradict  or  Vary. — Presumption, — ^An  en- 
dorsement of  a  promissory  note  or  bill  of  exchange,  regularly  follow- 
ing that  of  the  payee,  constitutes  a  certain  and  defined  contract,  with  a 
legal  force  and  meaning  as  complete  and  certtiln  as  if  all  the  conditions 
and  stipulations  of  the  contract  had  been  written  out  at  full  length, 
and  parol  evidence  is  inadmissible  to  modify  or  contradict  such  a  con- 
ti'act  of  endorsement;  but  the  endorsement  of  a  note  or  bill  not  previ- 
ously endorsed,  or  not  endorsed  at  all  by  the  payee,  is  an  irregular 
proceeding,  and  the  contract  created  by  it  is  not  one  of  fixed  and  defi- 
nite legal  import. 

Same,— Exceptions  to  Rule  as  to  Admission  of  Parol  Evidence,— -While  it 
is  the  general  rule  that  a  contract  of  endorsement  regularly  following 
that  of  the  payee  can  not  be  varied  or  contradicted  by  parol  evidence,, 
yet  such  evidence  is  admissible  to  show  that  the  endorsement  was  for 
the  purpose  of  creating  a  trust;  that  it  was  for  collection  merely;  that 
the  instrument  was  endorsed  as  collateral  security,  or  delivered  as  aa 
escrow,  or  endorsed  to  an  agent  for  a  particular  purpose. 

Pleading. — Must  State  Facts.— A  bare  general  statement,  thrown  into 
the  body  of  a  pleading  setting  forth  specific  facts,  can  not  control  the 
pleading  and  make  good  w^hat  would  otherwise  be  insufficient;  th& 
substantive  traversable  facts  are  to  be  looked  to  in  determining  its  suf- 
ficiency, and  not  mere  conclusions. 

From  the  Vigo  Circuit  Court. 

A.  B.  Carlton  and  J,  E.  Lamh^  for  appellant. 
J.  G.  WiUiarns  and  B.  V.  Marshallj  for  appellee. 

Elliott,  J.  — A])pellant  was  sued  as  the  endorser  of  a  bill 
of  exchange.  The  answer  is  in  two  paragraphs.  This  appeal 
presents  the  question  of  the  sufficiency  of  the  second  of  these 
paragraphs,  to  which  the  trial  court  sustained  a  demurrer. 

The  material  statements  of  the  answer  are,  in  substance, 
these  :  That  appellant  went  with  one  John  W.  Wilson,  to. 
the  Prairie  City  Bank,  of  Terre  Haute,  for  the  purpose  of 
identifying  the  said  Wilson  as  the  payee  and  holder  of  the. 
bill  of  exchange  sued  on  ;  that  the  agent  of  the  bank  reques- 
ted appellant  to  write  his  name  on  the  back  thereof,  for  tha 
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purpose  of  identifying  Wilson  ;  that  he,  the  appellant,  never 
owned  or  had  possession  of  said  bill ;  that  he  did  not  negoti- 
ate it ;  that  he  did  not  sign  it  as  maker,  surety  or  endorser; 
that  the  sole  purpose  for  which  he  wrote  his  name  on  the 
back  thereof  was  to  identify  the  said  Wilson  as  the  payee 
of  said  bill ;  that  Wilson  was  the  identical  person  he  repre- 
sented himself  to  be ;  that  appellant  was  not  requested  to 
write  his  name  as  endorser  by  Wilson  or  anybody  else ;  that 
he  was  not  informed,  nor  did  he  understand,  that  he  was 
signing  as  an  endorser. 

The  answer  is  insuflBcient.  The  contract  of  indorsement 
was  a  written  one,  and  fully  within  the  rule  that  parol  evi- 
dence is  not  admissible  for  the  purpose  of  modifying  or  con- 
tradicting written  contracts.  In  Preacott  Bank  v.  Caverhjy 
7  Gray,  217,  evidence  was  offered  to  show  tlmt  the  indorser 
had  only  placed  his  name  upon  the  back  of  the  bill  to  iden- 
tify the  person  to  whom  it  was  paid,  and  that  it  was  agreed 
and  understood  that  this  was  the  sole  purpose  for  which  the 
signature  was  placed  upon  the  note,  but  the  evidence  was 
excluded.  There  arc  in  our  own  reports  many  cases  hold- 
ing that  parol  evidence  is  not  admissible  for  the  purpose  of 
showing  that  an  endorsement  was  without  recouree.  Lee 
V.  File,  37  Ind.  107;  Campbell  v.  Bobbins,  29  Ind.  271; 
Wilson  V.  Black,  6  Blackf .  509  ;  Blair  v.  WiUiams,  7  Blackf. 
132.  In  Parker  v.  Morton,  29  Ind.  89,  it  was  held  that  an 
answer  to  an  action  upon  the  assignment  of  a  promissory  note, 
setting  up  a  verbal  contemporaneous  agreement,  was  insuf- 
ficient. There  is  some  conflict  in  the  decisions  of  other  courts, 
but  the  weight  of  authority  is  with  the  holding  of  our  court* 
that  the  endorsement  is  a  written  contract,  and  within  the 
rules  of  evidence  ordinarily  applicable  to  such  contracts. 
The  cases  which  hold  the  contrary  doctrine  proceed  upon  the 
theory  that  the  contract  is  implied  by  law,  and  is  not  set  out 
in  writing,  but  this  doctrine  can  not  be  reconciled  with  fund- 
amental principles.     The  reason  upon  which  rests  the  rule 
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sanctioned  by  this  and  many  other  courts  is  thus  well  and 
accurately  stated  in  Woodward  v.  Foster ^  18  Grat.  200: 
**When  the  legal  import  of  a  contract  is  clear  and  definite,, 
the  intention  of  the  parties  is,  for  all  substantial  purposes,, 
as  distinctly  and  as  fully  expressed,  as  if  they  had  written 
out  in  words  what  the  law  implies.  It  is  immaterial  how 
much  or  how  little  is  expressed  in  words,  if  the  law  attaches^ 
to  what  is  expressed  a  clear  and  definite  import.  Though^ 
the  writing  consists  only  of  a  signature,  as  in  the  case  of  an 
indorsement  in  blank,  yet  where  the  law  attaches  to  it  a 
clear,  unequivocal  and  definite  import,  the*contract  imported 
by  it  can  no  more  be  varied  or  contradicted  by  evidence  of 
a  contemporaneous  parol  agreement,  than  if  the  whole  con* 
tract  had  been  fully  written  out  in  words.  The  mischiefs  of 
admitting  parol  evidence  would  be  the  same,  in  such  cases, 
as  if  the  terms  implied  by  law  had  been  expressed." 

There  is  an  important  exception  to  the  general  rule,  that 
an  endorsement  can  not  be  varied  or  contradicted  by  parol 
evidence.  Parol  evidence  is  admissible  for  the  purpose  of 
showing  that  the  endorsement  created  a  trust.  Thus  it  may 
be  shown  that  a  principal  endorsed  to  an  agent  for  the  pur- 
pose of  allowing  the  latter  to  use  the  bill  for  some  particular 
purpose.  Dale  \.  Oear,  38  Conn.  15  ;  Chaddock  v.  VannesSf 
35  N.  J.  L.  517.  So  it  has  been  held  that  the  endorsement 
may  be  shown  to  have  been  for  collection  merely,  and  that 
the  instrument  was  delivered  as  an  escrow  upon  an  express 
condition  not  performed.  Ricketts  v.  Pendleton^  14  Md.  320 ; 
McWhirt  V.  McKee,  6  Kan.  412  ;  WalUs  v.  LittelU  11  C.  B. 
N.  8.  369  ;  Bell  v.  Lord  Ingestre^  12  Q.  B.  317..  It  is  upon 
this  general  doctrine  that  the  holding  in  Hazzard  v.  DukCj 
64  Ind.  220,  that  it  may  be  shown  by  parol  evidence  that 
the  instrument  was  endorsed  as  collateral  security,  can  be 
fully  sustained.  The  principle  that  parol  evidence  is  compe- 
tent for  the  purpose  of  showing  a  trust  is  by  no  means  con- 
fined to  contracts  of  endorsements.     Whart.  Evidence,  sec 
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^03.  A  familial*  illustration  of  this  general  doctrine  is  sup- 
plied by  the  numerous  cases  holding  that  a  deed  absolute  on 
its  face  may  be  shown  to  be  a  mortgage.  The  cases  which 
hold  that,  as  between  the  parties  who  execut<5  or  endorse  the 
bill,  the  true  relationship  may  be  shown,  do  not  trench  upon 
the  rule  that  an  endorsement  can  not  be  varied  by  parol  evi- 
dence. The  rights  of  such  parties  may  be  tried  between 
themselves,  but  the  rights  of  the  holders  can  not  be  thereby 
affected.  Houston  v.  Bi^ner^  39  Ind.  376.  Nor  do  those 
cases  which  hold  that  where  the  endorsement  is  made  bj  a 
third  person,  prior  to  an  endorsement  by  the  payee,  parol  evi- 
dence is  admissible  to  show  the  character  of  the  indorser's 
undertaking,  have  any  bearing  upon  the  question  here  under 
discussion.  The  contract,  in  such  a  case,  is  unlike  that  of  s 
full  contract  created  by  writing  the  name  after  the  payee  has 
regularly  endorsed  the  instrument.  The  endorsement  of  a 
note  or  bill,  not  previously  endorsed  or  not  endorsed  at  all 
by  the  payee,  is  an  irregular  proceeding,  and  the  contract 
created  by  it  is  not  one  of  fixed  and  definite  legal  import. 
An  endorsement  regularly  following  that  of  the  payee  does 
constitute  a  certain  and  defined  contract,  with  a  lespil  force 
and  meaning  quite  as  complete  and  certain  as  if  all  the  con- 
ditions and  stipulations  of  the  contract  had  been  written  out 
at  full  length.  This  is  substantially  the  doctrine  declared 
in  Vore  v.  Hurst,  13  Ind.  551,  and  which  has  been  sanctioned 
by  a  long  and  unbroken  line  of  decisions.  Armstwng  v. 
Harshman,  61  Ind.  52  ;  Holton  v.  McGomiickj  45  Ind. 411; 
Roberts  v.  Masters,  40  Ind.  461 ;  Drake  v.  Markle,  21  Ind. 
433 ;  Dale  v.  Moffitt,  22  Ind.  113 ;  McGaughey  v.  EUvM. 
18  Ind.  121.  There  are  many  adjudicated  cases  declaring 
and  enforcing  the  principle  upon  which  our  cases  are  l)ot- 
tomed.  Among  them  are  Brown  v.  Spofford,  95  U.  S.  474 ; 
Specht  V.  Howard,  16  Wal.  564  ;  Howe  v.  MerriU,  5  Gush. 
«0 ;  Bigelow  v.  Colton,  13  Gray,  309 ;  Wright  v.  Mor^y  9 
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Gray,  337  ;  Crocker  v.  GetcheU,  23  Me.  392 ;  Tmikerdey  v. 
Graham y  8  Ala.  247. 

It  affirmatively  appears,  from  the  complaint  and  answer, 
-that  the  appellant's  endorsement  follows  that  of  the  payee, 
and  the  case  is  therefore  brought  fully  within  the  rule  which 
has  so  long  prevailed  in  this  State. 

The  answer  contains  a  general  statement  that  the  appel- 
lant did  not  endorse  the  note,  but  this  is  a  mere  conclusion 
'Of  the  pleader  from  the  facts  stated,  and  does  not  of  itself 
make  the  answer  sufficient.  A  bare  general  statement,  thrown 
into  the  body  of  a  pleading  setting  forth  specific  facts,  will 
not  be  allowed  to  control  the  pleading,  and  make  good  what 
would  otherwise  have  been  bad.  The  substantive  traversa- 
ble  facts  are  to  be  looked  to  in  determining  the  sufficiency  o-* 
a  pleading,  and  not  mere  conclusions.  Neidefer  v.  Chastaiuj 
71  Ind.  363.  It  would  violate  all  rules  of  good  pleading  to 
permit  a  pleader  to  make  good  a  pleading,  by  casting  into  it, 
in  some  out  of  the  way  place,  a  general  statement,  entirely 
variant  from,  and  inconsistent  with,  the  facts  stated  as  con- 
:stituting  the  cause  of  action  or  defence. 

Judgment  affirmed. 


••♦• 
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•Practice.— JIfotfon  to  Suppress  Depositions,— How  Made  Part  of  Record,^         \^ |^ 

A  motion  to  suppress  depositions  and  the  ruling  of  the  court  thereon 
must  be  made  a  part  of  the  record  by  bill  of  exceptions  or  order  of 
court,  to  properly  constitute  a  part  of  the  record  on  appeal. 

Same.— P/radin/;  Stnick  Out.— How  Made  Part  of  Record.— Where  a  plead- 
ing, or  any  part  thereof,  has  been  struck  out  or  rejected,  it  will  not 
thereafter  constitute  a  part  of  the  record  on  appeal,  unless  made  so  by 
•bill  of  exceptions  or  order  of  court 
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Sauk.  ^  New  Trial, — Assignment  of  CatLses,  —  Supreme  Court. —Wliere- 
matters  constituting  proper  causes  for  a  new  trial  are  not  assigned 
as  such  in  a  motion  therefor,  their  assignment  as  error  on  appeal  pre- 
sents no  question  for  the  decision  of  the  Supreme  Court. 

Same. — Assignment  of  Error, —  Verdict, — ^An  assignment  of  error,  thattiie 
court  erred  in  rendering  judgment  on  the  verdict,  does  not  question  the 
correctness  of  the  verdict,  and  presents  no  question  for  the  decision  of 
the  Supreme  Court. 

Same.— Ju(2^m€n^ — Objections  to  Form. — Objections  to  the  form  or  sab- 
stance  of  a  judgment  can  not  be  presented  for  the  first  time  in  tlK 
Supreme  Court. 

Beal  Estate,  Action  to  lRECOWR,^Pleading,— Complaint,— The  omis- 
sion of  the  word  **unlawfully,^*  in  a  complaint  for  the  recovery  of  real 
estate,  does  not  render  it  bad  on  demurrer  thereto  for  want  of  fscts,  if 
its  equivalent  in  meaning  is  used  therein ;  and  the  allegations,  tliat  tlie 
plaintiffs  were  entitled  to  the  possession  of  the  real  estate,  and  that  the 
defendants  kept  them  out  of  it,  toUhout  rights  are  sufficient. 

Same.— Mistake  in  Title  Papers  Corrected,— Quieting  Title.— FleadHsg,- 
Fractice,'^Motion  to  Strike  Out. — Demurrer, — In  an  action  to  recover  the 
possession  of  real  estate  and  to  quiet  title  thereto,  the  plaintiff  may.  s.^ 
an  incident  to  such  action,  under  section  71  of  the  code,  2  R.  S.  ]S76. 
p.  70,  have  a  mistake  in  his  title  papers  corrected  in  such  suit,  and  if 
the  complaint  states  a  good  cause  of  action  for  the  recovery  of  the  reiki 
estate  and  for  quieting  title  thereto,  a  demurrer  will  not  lie,  even  though 
the  allegations  thereof  in  regard  to  the  alleged  mistake  in  the  deed  were 
defective  and  insufQcient;  an  objection  to  the  complaint  for  such  cause 
can  be  reached  either  by  a  motion  to  strike  out  or  to  make  more  spe- 
cific the  allegations  in  regard  to  the  alleged  mistake. 

Practice. — Instructions, —  When  not  Part  of  Record, — Motion  for  New  TrinL 
— Supreme  Court.— Instructions,  whether  given  or  refused,  can  not  be 
made  a  part  of  the  record  by  setting  them  out  or  copying  them  In  the 
motion  for  a  new  trial,  as  a  cause  therefor.  A  recital  in  the  motion  for 
a  new  trial,  that  instructions  asked  for  had  been  refused  by  the  court 
can  not  be  taken  as  true  by  the  Supreme  Court,  unless  the  truth  tbere- 
of  be  properly  shown  by  the  record. 

Same,— Instructions  Refused,— Presumption,— Becord,— Where  the  instruc- 
tions of  the  court,  given  upon  its  own  motion,  are  not  made  a  part  of 
the  record,  and  are  not  found  in  the  transcript,  the  Supreme  Court  wU 
presume  that  other  instructions  asked  for  were  properly  refused  by  the 
trial  court. 

Supreme  Covbt.— Objection  to  Evidence.— Practice,— Where  the  reconi 
fails  to  show  the  ground  of  objection  to  the  admission  of  evidence,  the 
Supreme  Court  will  not  consider  the' question  of  the  admlssibiUt)'  of 
the  evidence,  nor  the  objections  made  thereto  in  the  Supreme  Court. 
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Taxes. — Evidence, —  Tax  Deed, — Personalty  Should  he  First  Exhausted, — 
Testimony  oj  Auditor  of  County. — Where  a  tax  deed  fails  to  show  that 
the  personal  property  of  the  dellDquent  had  been  exhausted  before  the 
sale  of  his  real  estate,  or  that  he  had  no  such  property,  such  deed  is 
not  admissible  as  evidence  of  title  until  such  facts  are  shown  aliunde ; 
and  the  testimony  of  the  auditor  of  the  county  where  such  real  estate 
is  situate,  *^that  the  records  in  his  ofSce  showed  that  there  was  no  per- 
sonal property  assessed"  to  the  delinquent  in  but  one  of  two  years  in 
wliieh  the  taxes  on  the  real  estate  became  delinquent,  is  insufficient  to 
prove  the  facts  necessary  to  entitle  the  deed  to  be  admitted  in  evidence. 

From  the  Boone  Circuit  Court. 

C.  S.  WesneTy  T.  J.  Cason  and  J.  L .  Pierce^  for  appellants. 
R.  W.  Han'isony  R.  P.  Davidson  and  J.  C.  Davidsonj  for 
appellees. 

HowK,  C.  J. — ^This  was  a  suit  by  the  appellees  against  the 
appellants  to  recover  the  possession  of,  and  quiet  the  title  to> 
certain  real  estate,  particularly  described,  in  Boone  county, 
Indiana.  The  cause  was  first  tried  by  the  court,  resulting 
in  a  finding  and  judgment  for  the  appellees.  On  the  appel- 
lants' application,  this  judgment  was  vacated  and  a  new  trial 
was  granted  them  as  of  right,  under  the  statute. 

The  issues  joined  were  then  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellees,  that  they  were  the  owners, 
and  entitled  to  the  possession  of  the  lands,  described  in  their 
complaint;  and  further,  **that,  in  the  deed  of  conveyance 
from  William  H.  Lee  and  Mary  Ann  Lee  to  Russell  Hazel- 
tine,  dated  September  1st,  1853,  and  described  in  plaintifFs*^ 
complaint,  the  said  southwest  quarter  of  the  northwest  quar- 
ter of  section,  township  and  range  aforesaid,  was  by  mutual 
mistake  described  as  the  southeast  quarter  of  the  northwest 
quarter  of  said  section,  township  and  range  ;  and  said  mis- 
take in  equity  ought  to  be  corrected.''  The  appellants'  mo- 
tion for  a  new  trial  for  cause  having  been  overi'uled,  and 
their  exception  saved  to  this  ruling,  the  court  rendered  judg- 
ment on  the  verdict  for  the  appellees,  as  prayed  for  in  their 
complaint. 

Vol.  74.-37 


578  SUPREME  COUET  OF  INDIANA, 

Smith  et  al.  «.  Eyler  «t  <U. 

In  this  court,  the  appellants  have  assigned  the  following 
decisions  of  the  circuit  court  as  errors : 

1.  In  overruling  their  motion  to  suppress  the  appellees' 
depositions. 

2.  In  overruling  their  demurrer  to  appellees'  complaint. 

3.  In  sustaining  appellees'  motion  to  strike  out  the  sec* 
ond  paragraph  of  their  joint  answer. 

4.  In  sustaining  appellees'  motion  to  strike  out  the  sepa- 
rate answer  of  William  S.  Smith  and  Sarah  J.  Tipton. 

5.  In  its  finding  that  appellees  were  the  owners  and  en- 
titled to  the  possession  of  the  premises  in  controversy,  and 
that  there  was  a  mistake  in  the  deed  from  William  H.  and 
Mary  A.  Lee  to  Russell  Hazeltine. 

6.  In  rendering  judgment  for  the  appellees  for  the  pos- 
session of  the  real  estate  in  controversy. 

7.  In  making  a  qualified  vacation  of  the  first  judgment, 
in  granting  a  new  trial  of  the  cause. 

8.  In  oven*uling  the  appellants'  motion  to  set  aside  a  part 
of  the  order  vacating  the  first  judgment. 

9.  In  overruling  their  motion  for  a  new  trial. 

10.  In  refusing  to  give  the  jury  certain  instructions  asked 
for  by  the  appellants. 

11.  In  rendering  judgment  on  the  verdict. 

12.  In  admitting  in  evidence  the  deed  from  William  H. 
and  Mary  A.  Lee  to  Russell  Hazeltine. 

13.  In  sustaining  the  appellees'  objections  to  the  introduc- 
tion in  evidence  by  the  appellants  of  a  tax  deed  from  the 
auditor  of  Boone  county  to  David  A.  Caldwell. 

Of  these  alleged  errors,  the  first,  third  and  fourth  were 
not  properly  saved  by  the  appellants,  and  are  not  apparent 
in  the  record.  The  motion  to  suppress  the  appellees'  depo- 
sitions, and  the  ruling  of  the  court  thereon,  were  not  made 
a  part  of  the  record,  either  by  a  bill  of  exceptions  or  by  an 
order  of  the  court.  Section  559  of  the  code  provides  that 
a  ^transcript  of  motions,  etc.,  which  ^^relate  to  collateral 
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matters,  and  depositions,"  shall  not  be  deemed  parts  of  the 
record  nor  certified  as  such,  unless  such  motions  and  other 
papers  are  made  parts  of  the  record  by  bills  of  exceptions 
or  orders  of  the  court.  2  R.  S.  1876,  p.  242.  So,  also,  with 
regard  to  the  answers  of  the  appellants,  which  had  been 
struck  out  on  motion,  the  errors  assigned  on  these  rulings 
are  not  shown  by  the  record ;  for  the  answers  so  struck  out 
were  not  made  parts  of  the  record,  in  either  of  the  modes 
prescribed  by  law.  When  any  pleading,  or  any  part  thereof 
has  been  struck  out  or  rejected,  such  pleading  or  part  thereof 
will  not  thereafter  constitute  a  part  of  the  record,  unless  it 
has  been  made  such  part  thereof  either  by  a  bill  of  exceptions 
or  by  an  order  of  the  court.  Stott  v.  Smithy  70  Ind.  298. 
The  fifth  alleged  error  is  simply  a  prolix  statement  of  the 
..assumed  fact,  that  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence.  The  fifth,  tenth,  twelfth  and  thir- 
teenth errors  stated  matters  which  would  have  constituted 
proper  causes  for  a  new  trial,  in  a  motion  therefor  addressed 
to  the  trial  court ;  but  these  matterd  were  improperly  as- 
signed as  independent  errors,  in  this  court.  If  these  mat- 
ters were  assigned  by  the  appellants  as  causes  for  a  new 
trial,  in  their  motion  therefor,  then  the  only  proper  assign- 
ment of  error,  in  relation  thereto,  was,  that  the  court  had 
-erred  in  overruling  the  motion  for  a  new  trial ;  for  this  as- 
sismment  of  error  would  bring  before  this  court  all  the  causes 
properly  assigned  in  the  motion  for  a  new  trial.  But,  if 
these  matters  were  not  assigned  by  the  appellants,  as  causes 
for  a  new  trial,  in  their  motion  therefor,  then  it  is  certain 
that  their  assignment  here,  as  supposed  errors,  would  pre- 
sent no  question  for  the  decision  of  this  court ;  for  it  is  well 
settled  that  this  court  will  not  consider  any  matter  consti- 
tuting a  proper  cause  for  a  new  trial,  when  it  affirmatively 
appears  that  the  attention  of  the  trial  court  had  not  been  di- 
rected thereto,  in  the  motion  for  such  new  trial.     Freeze  v. 
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De  Puyj  57  Ind.  188  ;  Walls  v.  The  Anderson^  etc.j  R.  fl. 
Co.,  60  Ind.  56 ;  Lamphier  v.  The  State,  70  Ind.  317. 

The  sixth  and  eleventh  alleged  errors  are  that  the  court 
erred  in  rendering  judgment  for  the  appellees  on  the  ver- 
dict. These  supposed  errors  present  no  question  for  the  de- 
cision of  this  court.  They  do  not  question  the  correctoes^ 
of  thrf  verdict,  and  the  judgment  follows  the  verdict.  If  the 
verdict  is  right,  so  also  is  the  judgment.  Besides,  the  appel- 
lants did  not  object  or  except  below  either  to  the  form  or 
substance  of  the  judgment,  nor  did  they  there  move  for  its^ 
modification  in  any  particular.  Such  objections  to  a  judg- 
ment can  not  be  presented  in  this  court  for  the  first  time- 
Smith  V.  Tatmafiy  71  Ind.  171. 

The  seventh  and  eighth  alleged  errors  relate  exclusively 
to  the  first  judgment  in  this  cause.  The  record  shows  that 
after  these  errors  were  committed  as  alleged,  and  before  the 
second  trial  of  the  case,  the  circuit  court,  of  its  own  motion^ 
corrected  such  errors  and  vacated  its  first  judgment,  without 
any  qualification  whatever.  This  the  court  had  the  right 
to  do,  and  after  it  was  done  the  errors  in  question  were  oo^ 
longer  available  for  the  reversal  of  the  judgment. 

The  second  error  assigned  by  the  appellants  is  the  decision 
of  the  circuit  court  in  overruling  their  demurrer  to  the  ap- 
pellees'  complaint.  In  their  complaint  the  appellees,  as  the 
heirs  at  law  and  administrator  of  the  estate  of  Russell  Ha- 
zeltiue,  deceased,  alleged,  in  substance,  that  they  were  the* 
owners  in  fee  simple,  and  entitled  to  the  possession,  of  the 
real  estate  in  Boone  county,  described  as  the  southwest  quar- 
ter of  the  northwest  quarter,  and  the  northwest  quarter  of 
the  southwest  quarter,  of  section  17,  in  township  19  northr 
of  range  2  east,  containing  eighty  acres  more  or  less ;  that 
the  appellees  were  entitled  to  the  possession  of  said  lands, 
and  the  appellants  kept  them  out  of  the  possession  thereof, 
without  right ;  that  one  William  Lee  and  the  appellant, 
Mary  Ann  Lee,  convej'ed  the  said  lauds  to  one  Russell  Ha- 
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zeltine  by  deed,  a  copy  of  which  was  therewith  filed ;  that, 
by  a  mistake  in  said  deed,  the  said  southwest  quarter  of  the 
northwest  quarter  of  said  section  17  was  described  therein 
^is  the  soutfaea^^  quarter  of  the  northwest  quarter  of  said  sec- 
tion ;  that  the  said  William  H.  Lee  and  Eussell  Hazeltine 
had  each  since  died — ^the  said  Lee  leaving  all  the  appellants, 
except  the  said  William  S.  Siliith  and  Sarah  J.  and  John  6. 
Tipton,  as  his  heirs  at  law,  and  the  said  Hazeltine  leaving 
.ftU  the  appellees,  except  said  Patrick  H.  Cone,  administra- 
tor, as  his  heirs  at  law.   'WTierefore,  etc. 

Two  objections  are  urged  by  the  appellants'  counsel  to  the 
sufficiency  of  this  complaint,  each  of  which  we  will  briefly 
•consider.  It  is  claimed  that  the  complaint  was  bad  on  the 
rdemuirer  thereto,  because  it  was  not  alleged  therein  that 
ihe  appellants  unlawfully  kept  the  appellees  out  of  the  pos- 
session of  the  lands  in  controversy.  It  is  true  that  the  word 
^'unlawfully"  is  not  to  be  found  in  the  appellees*  complaint, 
;and  it  is  true,  also,  that  section  59.5  of  the  code  provides 
that  '^The  plaintiff  in  his  complaint  shall  state,"  inter  aliaj 
^*that  the  defendant  unlawfully  keeps  him  out  of  posses- 
sion." 2  R.  S.  1876,  p.  251.  But  we  can  not  regard  the 
nvord  "unlawfully"  as  in  any  sense  a  technical  term,  and  if, 
4is  in  this  case,  its  equivalent  in  meaning  has  been  used,  the 
<;omplaint  can  not  be  held  bad,  because  of  the  omission  there- 
from of  the  word  in  question.  It  will  be  seen  from  our  sum- 
mary of  the  complaint,  that  the  appellees  alleged  therein  that 
they  were  the  owners  in  fee  simple,  and  entitled  to  the  pos- 
session, of  the  real  estate  in  suit,  and  that  the  appellants  kept 
them  out  of  the  possession  thereof,  without  right.  The  al- 
legations, that  the  appellees  were  entitled  to  the  possession 
of  the  real  estate,  and  that  the  appellants  kept  them  out  of 
the  possession  thereof  without  rights  were  certainly  tanta- 
fnount  to  a  positive  averment  that  they  unlawfully  kept  the 
appellees  out  of  possession.  Section  592  of  the  code  pro- 
vides that  ''Any  person  having  a  valid  subsisting  interest  in 
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real  property,  and  a  right  to  possession  thereof,  may  re- 
cover the  same  by  action,"  etc.  2  R.  S.  1876,  p.  250.  The 
appellees  asserted  in  their  complaint  <^a  valid  subsisting  id- 
terest  in  real  property,,  and  a  right  to  possession  thereof," 
and,  if  the  evidence  were  sufScient,  it  would  seem  that  thev 
might  recover  the  same,  under  the  statute,  in  this  action. 
However  this  may  be,  we  are  of  the  opinion  that  the  omission- 
of  the  word  **  unlawfully"  from  the  appellees'  complaint  did 
not  vitiate  it  or  render  it  bad,  on  the  demurrer  thereto  for 
the  want  of  facts. 

The  other  objection  to  the  sufficiency  of  the  complaint, 
upon  which  the  appellants'  counsel  seem  to  rely  for  a  rever- 
sal of  the  judgment,  is  that  the  averments  in  regard  to  the 
alleged  mistake  in  the  deed,  which  the  appellees  sought  to 
have  corrected,  were  not  sufficient  to  entitle  them  to  such 
relief.  If  the  gist  of  the  appellees'  action  had  been  the  cor- 
rection of  the  alleged  mistake  in  the  deed  from  William  H. 
and  Mary  A.  Lee  to  Russell  Hazeltine,  it  would  seem  to  as 
that  the  complaint  had  failed  to  state  a  cause  of  actioa 
against  the  appellants,  in  this,  that  it  did  not  allege  a  mutual 
mistake  of  fact  in  such  deed,  by  all  the  parties  thereto,  and 
that,  for  the  want  of  such  an  allegation,  the  complaint  would 
have  been  bad,  and  the  demurrer  thereto  ought  to  have  been 
sustained.  Nicholson  v.  CaresSy  59  Ind.  39 ;  JEasterY.  8eth 
eririy  64  Ind.  375  ;  Sckoonover  v.  Dougherty y  65  Ind.  463; 
DoweU  V.  CaffroUy  68  Ind.  196.  But  in  section  71  of  the- 
code  it  is  provided,  among  other  things,  that  when  the  plain- 
tiff desires  to  correct  any  mistakes  in  ^^title  papers,  or  other- 
instruments  of  writing,"  he  may  bring  a  separate  action, 
therefor,  or  he  may  have  such  *< mistakes  corrected,  m  any 
other  action,  when  such  *  •  correction  would  be  essen- 
tial to  a  complete  remedy.'*     2  R.  S.  1876,  p.  70. 

In  the  case  at  bar,  the  appellees'  complaint,  a  summary 
of  which  we  have  given,  shows  very  clearly  that  the  grara- 
men  of  this  action  was  the  recovery  of  the  possession  of  the 
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real  estate,  and  the  determination  and  quieting  of  the  ap- 
pellees' title  thereto ;  and  as  an  incident  to  this  cause  of 
action,  "essential  to  a  complete  remedy,*'  they  sought  to 
have  the  alleged  mistake  in  one  of  their  title  papers  cor- 
rected in  the  same  suit.  This  the  appellees  had  the  right  to 
do,  under  the  statutory  provisions  last  quoted ;  and  as  the 
complaint  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  their  behalf,  for  the  recovery  of  the  real  estate,  and 
for  the  quieting  of  their  title  thereto,  it  is  certain  that  the 
court  committed  no  error  in  overruling  the  demurrer  to  their 
complaint,  even  though  its  allegations  in  regard  to  the  al- 
leged mistake  in  the  deed  were  clearly  defective  and  insuffi- 
cient. The  appellants*  objection  to  the  complaint  now  un- 
der consideration  could  only  have  been  reached  and  made 
available,  as  it  seems  to  us,  either  by  a  motion  to  strike  out 
or  reject  the  allegations  in  regard  to  the  alleged  mistake  in 
the  deed,  on  the  ground  of  their  insufficiency,  or  by  a  mo- 
tion to  make  such  allegations  more  certain  and  specific. 

Oar  conclusion  is  that  the  appellees'  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action  in  their  behalf,  and 
that  the  appellants'  demurrer  thereto  was  correctly  overruled. 

The  only  other  alleged  error  remaining  to  be  considered 
is  the  ninth,  namely,  the  decision  of  the  circuit  court  in 
overruling  the  appellants'  motion  for  a  new  trial.  In  their 
motion,  the  following  causes  for  such  new  trial  were  assigned 
by  flie  appellants : 

1.  Because  the  verdict  of  the  jury  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law  ; 

2.  Because  of  error  of  law,  occurring  at  the  trial  and  ex- 
cepted to,  in  this,  in  excluding  from  the  jury,  when  offered 
in  evidence,  the  tax-title  deed  executed  by  Joseph  B.  Pitzer, 
auditor  of  Boone  county,  on  December  6th,  1862,  to  David 
A.  Caldwell,  of  the  real  estate  in  controversy ; 

3.  Because  of  error  of  law,  occurring  at  the  trial  and  ex- 
cepted to,  in  this,  in  admitting  in  evidence,  over  appellants* 
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objections,  the  deed  of  said  real  estate  executed  to  Russell 
Hazeltine  by  William  H.  and  Mary  A.  Lee,  on  September 
1st,  1853,  but  not  recorded  nor  filed  for  record,  in  the  re- 
corder's office  of  Boone  county,  until  June  19th,  1868,  aod 
of  which  deed  the  appellants  had  no  earlier  notice ;    and, 

4.  Because  the  court  erred  in  refusing  to  give  the  jury 
trying  the  cause  the  instructions  asked  for  by  the  appellants, 
and  numbered  from  two  to  eleven  inclusive. 

We  will  consider  and  decide  the  several  questions  presented 
by  or  arising  under  these  alleged  causes  for  a  new  trial,  in 
the  inverse  order  of  their  enumeration. 

4.  The  instructions,  asked  for  by  the  appellants  and  re- 
fused by  the  court,  were  not  made  part  of  the  record  of  this 
cause,  in  either  of  the  modes  prescribed  by  law.  Indeed, 
these  instructions  only  appear  in  the  appellants'  motion  for 
a  new  trial,  as  a  part  of  the  fourth  cause  assigned  therefor, 
and  they  are  not  to  be  found  elsewhere  in  the  record.  It  is 
well  settled  by  the  decisions  V)f  this  court,  that  instructions 
to  a  jury,  whether  given  or  refused,  can  not  be  made  a  part 
of  the  record  of  a  case  by  setting  them  out  or  copying  them 
in  the  motion  for  a  new  trial,  as  a  cause  therefor.  Buskirk's 
Practice,  254,  and  cases  there  cited;  Burnett  v.  Overton^ 
67  Ind.  557 ;  McDonald  v.  The  State,  ante,  p.  254.  The 
recital  in  the  motion  for  a  new  trial,  that  certain  mstructions 
asked  for  had  been  refused  by  the  court,  is  simply  the  re- 
cital of  an  alleged  fact  by  the  appellants'  attorneys,  which 
cannot  be  taken  as  true  by  this  court,  unless  its  truth  shall 
be  or  has  been  clearly  and  properly  shown  and  established 
elsewhere,  in  and  by  the  record.  No  such  showing  was  made 
in  or  bv  the  record  of  this  action,  and  therefore  it  must  be 
said,  we  think,  that  the  truth  of  the  fourth  cause  assigned 
for  a  new  trial  is  not  apparent  in,  nor  established  bVf  the 
transcript  of  the  record  on  file  in  this  court.  It  follows  from 
what  we  have  said,  that  the  record  fails  to  show  eitiier  that 
the  appellants  asked  for  the  written  instructions  to  the  jury, 
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copied  in  their  motion  for  a  new  trial  as  a  part  of  the  f oui-th 
cause  therefor,  or  that  the  court  had  refused  to  give  such 
instructions. 

Besides,  the  court's  instructions,  given  of  its  own  motion 
to  the  jury  trying  the  cause,  were  not  made  a  part  of  the 
record,  nor  are  they  to  be  found  in  the  transcript.  In  such 
:a  case,  if  it  were  conceded  that  the  instructions,  asked  for  by 
the  appellants  and  refused  by  the  court,  were  properly  made 
a  part  of  the  record,  and  that  each  of  them  contained  a  cor- 
rect statement  of  the  law  applicable  to  the  case,  still  we 
could  not  say  that  the  court  had  erred  in  refusing  to  give 
the  instructions  asked  for.  For  it  might  well  be  in  such  a 
case,  and  the  record  would  show  nothing  to  the  contrary, 
that  the  court  refused  to  give  the  instructions  asked  for  bo- 
cause  it  had  already  given  the  substance  thereof  in  its  own 
language.  The  court's  reasons  for  its  refusal  to  give  the 
instructions  asked  by  the  appellants  are  not  stated  or  appar- 
•«nt,  but  the  record  does  not  exclude  the  legal  presumption 
that  they  were  refused  for  sufficient  reasons.  Fitzgerald  v.  Je- 
rolamauy  10  Ind.  338  ;  Myers  v.  Murphy ^  60  Ind.  282  ;  Stott 
V.  Smith,  70  Ind.  298  ;  and  Bowen  v  Pollard,  71  Ind.  177. 

3.  It  is  shown  by  a  bill  of  exceptions  properly  in  the 
record,  that,  when  the  appellees  offered  in  evidence,  on  the 
trial  of  this  cause,  the  deed  from  William  H.  and  Marv  A. 
Lee  to  Eussell  Hazeltine,  of  the  real  estate  in  controversy, 
** the  defendants  then  and  there  objected"  to  the  introduc- 
tion of  said  deed,  "which  objection  the  said  court  overruled, 
to  which  ruling  of  the  court  the  defendants  then  and  there 
excepted."  The  record  fails  to  show  that  the  appellants 
stated  to  the  court  the  grounds  of  their  objection  to  the  ad- 
mission of  the  deed  in  evidence.  In  such  a  case  the  settled 
rule  of  practice  is,  that  this  court  will  not,  on  appeal,  con- 
sider the  question  of  the  admissibility  of  the  evidence,  nor 
-any  objections  here  to  its  admission.  Bishplinghoffy.  Bauer, 
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52  Ind.  519;  Rosenbaum  y.  Schmidty  54  Ind.  231;  Jfc- 
Cormick  v.  Mitchell,  hi  Ind.  248. 

2.  The  court  committed  no  error,  we  think,  in  excluding 
from  the  jury  the  tax  deed  offered  in  evidence  by  the  ap- 
pellants, as  the  record  fails  to  show  that  they  either  proved 
or  offered  to  prove  that  the  tax  sale  of  the  real  estate,  in 
pursuance  of  which  such  tax  deed  was  executed,  was  l^al 
and  valid.  The  tax  deed  recited,  inter  alia,  that  the  tax 
sale  of  the  real  estate,  under  which  said  deed  was  executed, 
had  been  made  for  the  taxes  *  ^returned  delinquent,  in  the 
name  of  William  H.  Lee,  for  the  non-i>ayment  of  taxes, 
costs  and  charges  for  the  years  1856  and  1857."  The  per- 
sonal property  of  the  owner  of  realty  was  then,  as  it  is  now,^ 
primarily  liable  to  distress  and  sale  for  the  payment  of  all 
the  delinquent  taxes  of  such  owner ;  and  until  such  personal 
property,  if  any  there  were,  had  been  exhausted,  no  l^al 
or  valid  sale  could  be  made  of  the  owner's  realty.  The  tax 
deed  was  made  evidence  by  the  law  then  in  force  as  by  the 
law  now  in  force,  ''of  the  truth  of  all  the  facts  therein  re- 
cited ;''  but  the  tax  deed  offered  in  evidence  by  the  appel- 
lants, in  the  case  now  before  us,  contained  no  recital  to  the 
effect  either  that  the  said  William  H.  Lee  had  no  personal 
property  in  said*  Boone  county,  during  the  said  years  185S 
and  1857,  subject  to  distress  and  sale,  or  that  his  personal 
property,  if  any,  had  been  exhausted  before  the  offer  and 
sale  of  his  real  estate  for  said  delinquent  taxes. 

For  the  purpose  of  showing  that  the  tax  sale,  pursuant  to 
which  said  tax  deed  was  executed,  was  a  valid  and  l^al  sale, 
it  became  necessary,  therefore,  that  the  appellants  should 
by  proof  aliunde  establish  the  fact  that  said  William  H.  Lee 
had  no  personal  property  in  Boone  county  during  the  yeais 
1856  and  1857,  subject  to  distress  and  sale,  or  tiiat  his  per- 
sonal property,  if  any,  had  been  exhausted  before  the  said 
tax  sale  of  said  real  estate.  The  only  evidence  offered  by 
the  appellants  for  this  purpose,  as  shown  by  the  record,  is  as 
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follows :  "And  John  W.  Hedges  testified  that  the  records  in 
his  office  aforesaid"  (auditor  of  Boone  county)  ** showed  that 
there  was  no  personal  property  assessed  to  William  H.  Lee 
for  the  year  1856."  We  need  hardly  say,  for  this  is  apparent,, 
that  this  evidence  was  utterly  insufficient  to  prove  the  facts 
necessaiy  to  be  established  under  the  law,  for  the  purpose 
of  showing  the  legality  and  validity  of  the  tax  sale,  under- 
and  by  virtue  of  which  alone  the  tax  deed  offered  in  evi- 
dence was  executed.  We  are  clearly  of  the  opinion  that 
the  court  did  not  err  in  excluding  this  tax  deed  from  the 
jury.  Cones  v.  TFifocm,  14  Ind.  465  ;  Ullis  v.  Kenyon^  25- 
Ind.  134 ;  Bowen  v.  Donovan^  32  Ind.  379  ;  Ringv.  Eioingy 
47  Ind.  246;  Abbott  v.  Edgerton,  53  Ind.  196;  Wardy. 
Montgomery y  57  Ind.  276.  Other  objections  have  been 
pointed  out  by  appellees'  counsel  to  the  validity  of  the  tax 
deed,  some  of  which  seem  to  us  to  be  well  taken ;  but  we- 
need  not  extend  this  opinion  in  their  examination,  as  we  re- 
gard the  one  already  considered  as  fatal  to  such  deed. 

1 .  The  first  cause  for  a  new  trial  assigned  by  the  appel- 
lants, as  we  have  seen,  was  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  and  was  contrary  to  law.  It 
seems  to  us,  however,  that  the  verdict  was  fairly  sustained 
by  sufficient  legal  evidence.  At  all  events,  the  evidence  in 
the  record  strongly  tended  to  sustain  the  verdict,  on  every 
material  point ;  and  in  such  a  case  the  rule  is  so  well  settled 
that  this  court  can  not  and  will  not  disturb  the  verdict  on 
the  weight  of  the  evidence,  that  we  need  not  cite  authorities^ 
in  its  support. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Johnson  v.  The  State,  ex  rel.  Stout,  Auditor. 

\ScHOOL  Fund  Mortgage.— A?aZ«  of  Land  by  Auditor.— Recorded  Deed 
Mmt  be  Tendered  to  Purchaser.— A  suit  for  the  purchase-money  of  land 
sold  by  a  county  auditor,  under  a  school  fund  mortgage,  can  not  be 
maintained  without  a  tender  of  the  deed  for  the  property,  not  absolnte, 
hut  conditioned  upon  payment  therefor,  and  recorded  as  required  by 
section  99  of  the  act  in  relation  to  common  schools,  1 R.  S.  1876,  p.  778. 

From  the  Grant  Circuit  Court. 

G.  W.  Hai^^ey  and  J.  Browrdeey  for  appellant. 
R.  W.  Bailey,  A.  DiUz,  A.  Steek  and  R.  T.  St.  John, 
for  appellees. 

WoRDEN,  J. — The  auditor  of  Grant  county  sold  a  piece  of 
land  under  a  school  fund  mortgage,  Jesse  Johnson  becoming 
the  purchaser,  at  the  sum  of  $2,000.  Johnson  having  failed 
to  pay  the  purchase-money,  a  deed  was  tendered  to  him,  and 
the  money  demanded,  and  this  action  was  brought  against 
him  to  recover  the  money.  Johnson  answered,  among  other 
things,  as  follows  : 

'*6th  Paragraph :  For  further  answer  said  Johnson  avers 
that  the  plaintiff  did  not  cause  said  deed,  referred  to  in 
plaintiff's  complaint,  to  be  entered  in  the  record  of  the 
board  of  commissioners  of  Grant  county,  in  the  State  of  In- 
diana, and  recorded  in  said  record,  before  a  tender  of  the 
•delivery  of  said  deed  was  made  by  said  auditor  to  this  de- 
fendant. Defendant  further  says  that  said  deed  never  has 
been  recorded  in  the  commissioners'  record  of  said  county. 
Wherefore,"  etc. 

A  demurrer  to  this  paragraph,  for  want  of  sufficient  facts, 
was  sustained,  and  exception  taken.  Such  further  proceed- 
ings were  had  in  the  cause,  as  that  final  judgment  was  ren- 
<Iered  for  the  plaintiff.  Other  persons  were  made  parties, 
and  other  proceedings  were  had,  not  necessary  to  be  noticed 
in  this  opinion.  The  same  point  made  in  the  demurrer  arises 
on  the  evidence. 
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We  are  of  opinion  that  the  court  erred  in  sustaining  the- 
demurrer.  The  deed  tendered  was  not  recorded  as  provided 
for  by  law,  and  the  defendant  was  not  bound  to  accept  it.. 
The  statute  on  the  subject  of  such  deeds  provides  that, 
**Upon  full  payment  being  made  for  such  lands,  the  deeds 
thereof  shall  be  executed  by  the  county  auditor,  and  shall 
be  entered  in  the  record  of  the  board  of  county  commission- 
ers before  delivery."  1  K.  S.  1876,  p.  802,  sec.  99.  But 
it  is  insisted  that  no  tender  of  a  deed  at  all  was  necessary 
before  the  right  of  action  to  recover  the  money  was  perfect. 

We,  however,  do  not  see  why  the  principle  applied  to  sales 
by  a  sheriff,  in  this  respect,  should  not  apply  to  sales  by 
auditors.  It  is  settled  in  respect  to  sheriff's  sales,  that  the 
payment  of  the  purchase-money  by  the  purchaser,  and  the 
execution  of  a  deed  by  the  sheriff,  are  concurrent  acts,  and 
that  neither  can  proceed  against  the  other  without  an  offer 
to  perform  on  his  part.  Williams  v.  Lines,  7  Blackf .  46  ; 
Tfie  State  v.  Lines ,  4  Ind.  351.  In  the  case  last  cited  the 
court  said  :  **The  delivery  of  such  deed  and  the  payment  of 
the  purchase-money  are  to  be  concurrent  acts.  The  vendee- 
is  not  bound  to  part  with  his  money  until  a  deed  for  the 
premises  is  tendered.*' 

But  the  appellee  insists  that  the  action  will  lie  without  the 
tender  of  a  deed,  inasmuch  as  the  deed  is  to  be  executed^ 
only  "upon  full  payment  being  made,"  etc. 

The  statute,  we  have  seen,  provides  that,  *<Upon  full  pay- 
ment being  made  for  such  lands,  the  deeds  thereof  shall  be 
executed,"  etc. ;  but  this,  in  our  opinion,  does  not  authorize 
a  suit  for  the  purchase-money  without  a  tender,  not  abso- 
lute, but  conditioned  upon  payment,  of  a  deed  for  the  prop- 
erty, recorded  as  the  statute  requires.  There  may  be  an  ex- 
press or  an  implied  waiver  of  such  tender  on  the  part  of  the 
purchaser,  but  nothing  of  that  kind  is  shown  in  the  plead- 
ings in  this. case. 
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The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 

Petition  for  a  rehearing  overruled. 


^♦•» 
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Cabb  v.  The  Town  of  Fowuer. 

LiQUOB  Law.— Lfceiwc.—rown.— Prior  to  1879,  incorporated  towns,  in 
this  State,  had  no  authority  to  regulate  and  license  the  sale  of  intoxi- 
cating liquors. 

From  the  Jasper  Circuit  Court. 

M.  H.  Walker  and  J.  Bums,  for  appellant. 
-D.  B,  Straight  and  U.  Z.  Wiley ^  for  appellee. 

BiCKNELL,  C. — ^The  Town  of  Fowler,  on  February  27th, 
1878,  adopted  an  ordinance  to  license,  regulate  and  restrain 
the  sale  of  intoxicating  liquors  in  that  town,  and  soon  after- 
ward brought  this  action  against  the  appellant  for  violating 
the  ordinance,  by  selling  intoidcating  liquors  without  license. 
The  complaint  was  in  three  paragraphs.  The  ordinance  was 
in  the  common  form. 

The  appellant  demurred  to  each  paragitiph  of  the  com- 
plaint, for  want  of  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrers  were  overruled.  The  appellant  ffled 
an  answer  in  four  paragraphs.  The  appellee  demurred  to 
each  paragraph  of  the  answer,  for  want  of  facts  sufficient  to 
constitute  a  defence ;  said  demurrers  were  sustained.  The 
appellant  refusing  to  answer  further,  the  court  rendered  final 
judgment  against  the  appellant  for  one  hundred  dollars. 

The  errors  assigned  are,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
•court  erred  in  its  several  rulings  upon  the  demurrers. 
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In  the  case  of  Redden  v.  The  Town  ofCtmngton^  29  Ind. 
118,  a  judgment  in  favor  of  a  town,  upon  its  ordinance  reg- 
ulating the  sale  of  liquors,  was  affirmed  by  this  court ;  but 
in  that  case  the  authority  of  the  town  to  make  such  an  ordi- 
nance was  not  questioned. 

It  was  held  by  this  court,  in  Hollenbaugh  v.  The  State j  11 
Ind.  556,  that  the  fourth  clause  of  section  22,  phapter  184, 
1  R.  S.  1852, 1  G.  &  H.  623,  did  not  authorize  an  ordinance 
which  declared  the  sale  of  intoxicating  liquors  to  be  a  nui- 
sance. The  seventh  clause  of  said  section  22  gave  authority 
to  towns  to  license,  regulate  and  restrain  auctions,  travelling 
pedlers  and  public  exhibitions.  It  was  held  by  this  court,  in 
The  Tovm  of  Martinsville  v.  Frieze,  33  Ind.  507,  that  noth- 
ing in  said  section  22,  as  originally  enacted,  authorized  towns 
to  grant  licenses  to  sell  liquor,  or  to  punish  sales  of  liquor 
without  license.  It  had  been  previously  held,  in  Kyle  v.  Ma- 
lin,  8  Ind.  34,  that  municipal  corporations  are  to  be  held 
strictly  within  the  limits  prescribed  by  statute. 

The  act  of  March  11th,  1867,  Acts  1867,  p.  220,  amended 
the  seventh  clause  of  said  section  22,  by  adding  thereto  the 
words,  **and  the  sale  of  liquors,"  etc.  It  was  the  purpose 
of  this  amendment  to  authorize  towns  to  punish  sales  of 
liquor  without  license,  but  the  amendment  was  held  uncon- 
stitutional and  void,  because  the  section  as  amended  was  not 
set  out  at  length.  See  The  Tovm  of  MartinaviUe  v.  Frieze, 
supra;  The  Town  of  Brazil  v.  Kress,  55  Ind.  14 ;  Tlie  Town 
ofEdinburg  v.  Hackney,  54  Ind.  83 ;  Cowley  v.  The  Town 
ofBushville,  60  Ind.  327. 

The  said  section  22  had  been  previously  amended  by  the  . 
act  of  March  2d,  1855,  Acts  1855,  p.  128,  and  this  amend- 
ment was  held  void,  because  it  set  out  at  length  the  amend- 
ments only,  and  not  the  entire  section  as  amended.    Cowley 
T.  Tlie  Town  of  Rushville,  supra. 

Afterward  said  amending  act  of  1855  was  amended  by  the 
^ct  of  March  1st,  1877,  Acts  1877,  Reg.  Sess.,  p.  144,  and 
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this  last  mentioned  amendment  undertook  to  authorize 
towns  to  license,  regulate  and  restrain  the  sale  of  intoxicat- 
ing liquors ;  but  this  amendment  of  1877  was  also  held  in- 
valid and  void,  because  a  valid  law  can  not  be  made  by  pre- 
tending to  amend  a  void  statute.  Ctnolej/  v.  The  Tovm  of 
ItushviUe^  supra. 

It  follows  that,  at  the  time  the  Town  of  Fowler  adopted  its 
ordinance  aforesaid,  there  was  no  law  which  authorized  in* 
corporated  towns  to  regulate  and  license  the  sale  of  intoxi- 
cating liquors.  The  ordinance,  upon  which  this  action  was 
brought,  was  void.  The  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  court  below  erred 
in  its  rulings  upon  the  demurrers. 

The  judgment  of  the  court  below  ought  to  be  reversed, 
and  the  cause  remanded,  with  instructions  to  that  court  to 
sustain  the  demurrers  to  the  complaint. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  that  this  cause  be  remanded,  with  instructions 
to  the  court  below  to  sustain  the  demurrers  to  the  complaints 
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The  State  v.  Blackstone. 

Criminal  Itky^.^Vleading.—'IndUitment,-— Per  jury.--' Schedule  of  Property 
Beturnedfor  Taxation.— An  indictment  for  perjury  in  taking  an  aith  to 
a  scliedule  of  property  returned  for  taxation,  under  section  49  of  tbe 
act  of  December  21st,  1872, 1  R.  S.  1876,  p.  81.  must  set  forth  an  exMt 
copy  of  the  oath  administered  to  the  defendant,  and  if  it  purport  to  set 
forth  only  the  substance  and  effect  thereof,  it  is  not  sufficient  on  motion 
to  quash. 

Same. — Querj/.— Ought  not  the  indictment  also  to  set  forth  by  exact  copy 
fio  much  of  the  schedule  as  is  relevant  to  the  alleged  perjury? 
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From  the  Wells  Circuit  Court. 

J9.  P.  Baldwin^  Attorney  Generaly  and  L.  J.  Bakery 
Prosecuting  Attorney,  for  the  State. 

Woods,  J. — ^The  defendant  was  indicted  for  perjury,  al- 
leged to  have  been  by  him  committed  in  taking  the  oath  to 
his  schedule  of  property  returned  for  taxation  for  the  year 
1879.  The  indictment  contains  no  copy  of  the  schedule, 
but  charges  that  the  defendant  listed  the  total  value  of  his 
credits  above  indebtedness  at  the  sum  of  seventeen  hundred 
and  sixty-seven  dollars,  to  which  statement  ho  then  and  there 
subscribed  his  name  and  filed  his  affidavit  and  took  his  cor- 
poral oath,  etc.,  and  did  depose  and  swear  in  substance  and 
to  the  effect  following,  that  is  to  say :  **I,  Jones  Blackstone, 
being  duly  sworn,  say  that,*'  etc.,  and  proceeding  in  the 
language  of  the  oath  prescribed  by  the  statute,  1  R.  S.  1876, 
p.  81,  sec.  49.  The  indictment  concludes  with  a  proper 
charge  that  thel  oath  was  false  in  reference  to  the  item  of 
credits  over  indebtedness. 

The  court  sustained  a  motion  to  quash  this  indictment^ 
but,  as  there  is  no  brief  for  the  appellee,  we  have  no  infor- 
mation of  the  ground  of  the  ruling,  except  the  statement  in 
the  brief  for  the  appellant  that  it  was  because  a  copy  of  the 
schedule  was  not  set  out  in  the  indictment. 

By  the  44th  section  of  the  act  defining  felonies,  it  is  pro- 
vided that,  **in  indictments  for  perjury  in  swearing  to  any 
written  instrument,  it  shall  only  be  necessary  to  set  forth 
that  part  of  the  instrument  alleged  to  have  been  falsely 
sworn  to,  and  to  negative  the  same,  with  the  name  of  the 
officer  or  court  before  whom  the  instrument  was  sworn  to.'* 

r 

And  in  Coppack  v.  The  State^  36  Ind.  513,  it  was  held, 
under  this  statute,  that  an  instrument,  or  a  part  of  it,  can 
not  be  "set  forth"  in  any  other  way  than  to  give  the  tenor 
thereof,  or,  in  other  words,  an  exact  copy.  Counsel  for  the 
appellant  insist  that  they  have  complied  with  this  rule ;  that 
Vol.  74.-38 
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**the  perjury  in  this  case  consists  in  falsely  swearing  to  the 
affidavit,  of  which  the  indictment  sets  out  a  complete  copy." 
But  counsel  are  mistaken  in  this  statement  of  the  fact.  The 
indictment  does  not  purport  to  give  the  tenor,  but  only  the 
substance  and  effect,  of  the  affidavit  which  the  defendant  is 
charged  with  having  subscribed  and  sworn  to.  It  is  true 
that  the  affidavit  set  out  is  an  exact  copy  of  the  oath  pre- 
scribed by  the  law,  but,  under  the  averments  of  the  indict^ 
mcnt,  that  oath  is  not  shown  to  be  the  exact  one  which  was 
administered  to  the  defendant,  but  only  the  substance  and 
effect  thereof.     This  is  not  sufficient. 

Without  deciding,  we  may  suggest  the  query  whether  the 
indictment  ought  not  also  to  have  set  forth  hy  exact  copy 
so  much  of  the  schedule  as  is  relevant  to  the  alleged  perjury ; 
that  is  to  say,  in  this  case,  items  1,  2,  and  3,  which  relate 
to  credits  and  indebtedness. 

The  judgment  is  affirmed. 
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Gbtminal  JjIlW.— Practice, — Instructions.—  Venue. — An  instruction,  in  a 
trial  of  a  criminal  case,  is  not  fatall}^  defective  because  it  does  not  in- 
form the  jury  in  terms  tliat  tliey  must  be  satisfle/l  that  the  alleged 
crime  was  committed  in  the  county  named  in  the  indictment.  The 
phrases  "as  charged"  and  **a8  alleged,"  used  in  said  instruction.  In- 
formed the  jury  that  they  must  be  satisfied  that  the  crime  was  com- 
mitted at  the  place  charged  in  the  indictment. 

Same. — Absence  of  Evidence. — Presumption.^Wlthout  the  evidence  In  the 
record,  the  Supreme  Court  can  not  judge  of  the  applicability  of  instruc- 
tions, or  know  that  they  were  or  were  not  pertinent  to  the  evidence, 
and  in  such  condition  of  the  record  will  assume  that  the  trial  court  did 
right.  ■  Error  will  not  be  presumed,  but  must  be  affirmatively  shown. 


MAY  TERM,  1881*  695 


Dyer  v.  The  Staite. 


8ame.  —  Puritfj  of  lieagents. — Chemical  Analysis.  —  Question  for  Jury, — 
When  certain  re^igents  ara  shown  to  have  been  employed  in  a  chemical 
annlyi«is  to  be  used  in  evidence,  the  question  of  the  purity  or  impurity  of 
sucli  reagents  is  one  for  the  jury,  and  a  presumption  of  their  impurity 
can  not  l>e  indulged  in  favor  of  the  innocence  of  the  defendant. 

From  the  Noble  Circuit  Court. 

V.  C.  Monns^  J.  Moiiria  and  «7.  /.  Besty  for  appellant. 
2>.  P.  Baldwin^  Attorney  General,  and  «7.  W.  Bioder^ 
Prosecuting  Attorney,  for  the  State. 

NiRLACK,  J. — ^This  wa3  a  prosecution  for  murder  in  the 
first  degree.  The  indictment  charged  the  appellant,  John  H. 
Dyer,  with  having,  on  the  8th  day  of  January,  1879,  at  the 
county  of  No])le,  in  this  State,  feloniously,  purposely  and 
with  premeditated  malice,  taken  the  life  of  Esther  Dyer, 
his  wife,  by  administering  poison  to  her.  The  poison  charged 
to  have  ])ecn  administered  was  strychnia. 

A  jury  found  the  appellant  guilty  of  murder  in  the  first 
degree,  fixing  his  punishment  at  imprisonment  in  the  State's 
prison  during  life,  and  a  judgment  of  conviction  followed 
upon  the  verdict. 

The  evidence  is  not  in  the  record,  and  the  only  questions 
discussed  by  counsel  for  the  appellant  arise  upon  an  instruc- 
tion known  as  number  5,  given  by  the  court  upon  its  own 
motion,  and  upon  instructions  designated  as  numbers  17  and 
25,  asked  for  by  the  appellant  and  refused  by  the  court. 

Instruction  number  5,  given  by  the  court,  was  as  follows : 
'••If  you  are  satisfied  from  the  evidence  in  the  cause,  with  the 
degree  of  certainty  heretofore  stated  to  you,  that  the  poison 
charged  was  administered  by  the  defendant,  as  charged, 
with  the  purpose  on  the  part  of  the  defendant  to  kill  and 
murder  his  wife,  and  that  death  ensued,  as  alleged,  in  con- 
sequence thereof,  this  will  be  suflBcient  to  sustain  the  indict- 
ment and  convict  the  defendant." 

It  is  contended  that  this  instruction  was  fatally  defective 
i)ecause  it  did  not  inform  the  jury  that  they  had  also  to  be 
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satisfied  that  the  alleged  crime  was  committed  in  Noble 
county. 

We  construe  the  instruction  thus  complained  of  as  mean- 
ing that  if  the  jury  were  satisfied  that  the  poison  was  admin- 
istered by  the  appellant,  at  the  time,  place,  and  in  the  manner 
charged  in  the  indictment,  with  the  purpose  on  his  part  of 
killing  and  murdering  his  wife,  and  that  death  ensued  io 
consequence  of  the  administration  of  such  poison,  that  was 
sufiScient  to  authorize  the  conviction  of  the  appellant. 

As  thus  construed,  the  jury  were  substantially  told  thiit 
they  were  required  to  be  satisfied  that  the  crime  was  com- 
mitted at  the  place  charged  in  the  indictment,  that  is,  in  the 
county  of  Noble.  Th^  objection  ui*ged  to  the  instructiua 
can  not,  thei*efore,  be  sustained. 

Instruction  No.  17,  asked  for  by  the  appellant,  was  as 
follows : 

•'It  will  also  be  proper  for  you  to  consider  whether  or  not 
the  defendant  ever  denied  having  purchased  the  strychnia. 
Whether  he  did  not  avow  it  consistently  and  at  all  times. 
Whether  he  had  opportunity  and  could  have  concealed  the 
strychnia,  and  whether,  if  guilty,  he  would  have  done  so.'* 

Without  the  evidence  before  us,  we  are  unable  to  judge  of 
the  applicability  of  this  instruction  to  any  portion  of  the  ev- 
idence, or  of  its  materiality  in  any  essential  respect.  It  may 
or  it  may  not  have  been  pertinent  to  the  evidence.  In  this 
condition  of  uncertainty,  we  must  assume  that  the  court  did 
right  in  refusing  to  give  it,  upon  the  theory  that  error  will 
not  be  presumed,  but  must  be  aflSrmatively  shown. 

Instruction  number  25,  also  asked  by  the  appellant,  was 
as  follows : 

*'The  presumption  of  innocence  in  favor  of  the  defendant 
attaches  to  the  question  of  the  purity  of  the  reagents  em- 
ployed in  the  chenn'cal  analysis  of  the  contents  of  the  stom- 
ach of  the  deceased,  and  unless  the  testimonv  shows  that 
the  reagents  employed  were  pure  and  free  from  strychnia 
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or  poison,  then  you  must  in  this  case  regard  such  reagents 
as  impure." 

We  have  the  same  di£BcuIty  with  this  instruction  that  we 
hud  with  the  preceding  one.  We  have  no  means  of  know- 
ing whether  there  was  any  evidence  before  the  jury  touching 
reagents  or  a  chemical  analysis  of  the  stomach  of  the  de- 
ceased. Besides,  as  an  abstract  proposition,  we  are  not  pre- 
pared to  carry  the  presumption  of  innocence  to  the  extent 
evidently  contemplated  by  this  instruction.  We  are  rather 
inclined  to  the  opinion  that  when  certain  reagents  are  shown 
to  have  been  employed  in  a  chemical  analysis  to  be  used  in 
evidence,  the  question  of  the  purity  or  impurity  of  such  re- 
agents is  one  for  the  juiy,  to  be  determined  upon  all  the 
facts  before  it. 

At  all  events  we  do  do  not  see  how,  under  such  circum- 
stances, any  presumption  could  be  indulged  against  the  purity 
of  the  reagents  thus  employed.  No  sufficient  cause  has  been 
shown  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


»•» 


No.  7318. 

Cboy  V.  Clark. 

ThiRAVJVG,— Co-Sureties.— Contribution.— Insolvency  of  Prindpal.^ln  aa 
action  by  one  snrety  against  another  for  contribution,  it  Is  not  neces- 
sary to  either  aver  in  the  complaint  or  prove  oo  the  trial  that  the  prin- 
cipal is  insolvent. 

From  the  Montgomery  Circuit  Court. 

J.  M.  Thompson  and  W.  H.  Tliompson^  for  appellant. 
J.  Wright  and  J.  M.  /Seller^  for  appellee. 

Newgomb,  C. — ^The  complaint  in  this  case  alleges  that  the 
.appellant  and  appellee  were  co-sureties  for  Squire  Claik  on 
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a  promissory  note  executed  to  one  Ferguson  ;  that  the  latter 
obtained  judgment  against  the  principal  and  sureties,  which 
judgment  the  appellee  had  been  compelled  to  pay.  Prayer 
for  judgment  against  appellant  for  his  portion  of  the  debt 
so  paid. 

The  only  question  presented  is  whether  it  was  necessiiry 
to  aver  in  the  complaint  that  the  principal  was  insolvent. 
It  has  long  been  law  in  this  State,  that  in  an  miction  by  one 
surety  agjiinst  another  for  contribution,  it  is  neither  neces- 
sary to  aver  nor  prove  that  the  principal  is  insolvent.  Judah 
V.  Mieure^  5  Blackf.  171 ;  liankin  v.  Collins^  50  Ind.  158. 

The  judgment  ought  to  be  affirmed,  with  costs  and  ten 
per  cent,  damages. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hei"eby,  in  all 
things  affirmed,  at  the  costs  of  the  appellant ;  and  that  the 
aj^pcllees  recover  of  the  appellant  the  sum  of  twelve  dollars 
and  thirty^eight  cents  as  and  for  his  damages  occasioned  by 
said  appeal. 
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COST^,— Motion  to  lie-  Tax.  —  Pleading,— Complaint, —  Demumr,  —  MoniFf 
Voluntarily  Paid, — Wheixi  a  complaint,  considci-od  as  a  motion  to  re- 
tax  costs,  shows  that  there  was  no  claim  pending  in  relation  to  ihe 
costs,  that  they  had  all  been  paid,  and  that  the  clerk  was  not  clainilnj^ 
anything  more  as  due,  it  is  insufficient  on  demurrer;  and  where  siich 
complaint  fails  to  show  that  the  payment  of  costs  was  made  by  the  piiiin- 
tiffs  therein,  and  that  it  was  not  paid  voluntarily,  it  is  insiifficieot  as  s. 
complaint  to  recover  back  the  alleged  illegal  costs. 

From  the  Johnson  Circuit  Court. 

G.  M.  Overstreet  and  A.  B.  Hunter ^  for  a2)i>ellaut. 
W.  U.  Barnetty  for  appellees. 
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Franklin,  C. — ^Appellees  filed  as  a  cause  of  action  the 
following:  **The  plaintiffs  say  that  at  the  September  term 
of  the  Johnson  Circuit  Court,  these  plaintiffs  filed  an  appli- 
cation for  partition  of  the  lands  of  Peter  D.  Jacobs,  de- 
ceased, and  an  order  was  made  for  said  partition,  and  coni- 
missionei*s  were  appointed  to  make  said  partition,  who  filed 
their  report  at  the  same  term,  and  an  order  was  made  by  said 
court  confirming  said  partition.  And  that  the  defendant, 
who  was  then  and  there  the  clerk  of  said  court,  taxed  the 
costs  in  said  case  at  the  sum  of  $53.50,  which  costs  have  all 
been  paid  by  the  parties.  A  Copy  of  the  fee  bill  as  taxed 
and  made  out  by  said  clerk  is  filed  herewith  and  made  a 
part  hereof.  And  plaintiffs  aver  that  $12.50  of  the  clerk's 
fees  as  taxed  and  collected  by  the  defendant  is  eiToneous 
and  illegal ;  that  the  legal  fees  in  said  case  which  accrued 
to  said  clerk  was  only  the  sum  of  $6.85,  instead  of  $19.35, 
as  shown  by  the  correction  and  legal  taxation  of  said  fees 
filed  herewith  and  made  a  part  hereof.  Wherefore  the  plain- 
tiffs move  the  court  for  a  re-taxation  of  said  fees,  and  that 
the  defendant  be  ordered  to  pay  })aek  to  said  plaintiffs  the 
said  sum  of  $12.50,  or,  if  that  can  not  be  done,  that  a  judg- 
ment be  rendered  against  said  clerk  in  favor  of  the  plain- 
tiffs, for  the  said  sum  of  $12.50,  and  for  costs,  and  for  all 
other  proper  relief." 

Following  which  are  two  taxations  of  the  costs ;  one  we 
suppose  to  have  been  made  by  the  clerk,  and  the  other  by 
the  plaintiffs.  To  which  cause  of  action  a  demurrer  was 
filed  by  the  defendant,  overruled,  and  excepted  to.  Judg- 
ment for  appellees. 

As  a  motion  to  re-tax  the  costs,  the  cause  of  action  was 
entirely  nugatory.  There  was  no  claim  pending  in  relation 
to  the  costs  ;  the  cause  of  action  shows  that  they  had  all  been 
paid,  and  it  does  not  allege  that  the  clerk  was  claiming  any- 
thing more  on  the  costs. 
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As  a  complaint  to  recover  back  the  money,  we  think  it 
insufficient ;  it  alleges  that  the  costs  were  paid  by  the  par- 
ties, but  does  not  show  by  what  parties,  or  that  the  plaio- 
tiffs  or  either  of  them  paid  any  part  thereof.  Neither  does 
it  show  but  that  the  payment  was  voluutarily  made,  and,  if 
so,  can  not  be  recovered  back.  Tliompson  v.  Doty^  72  Ind. 
336  ;  The  Town  of  Brazil  v.  Kress,  55  Ind.  14 ;  TovmofEdr 
inburg  v.  Hackney,  54  Ind.  83 ;  Stedman  v.  Boone^  49  Ind. 
469  ;  The  Lafayette,  etc.,  R.  R.  Co.v.  Pattison^  41  Ind. 312. 

The  court  erred  in  overruling  the  demurrer  to  the  cause 
of  action. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  aU 
things,  reversed,  at  costs  of  appellees. 


■♦•♦i 
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From  the  Gi1>8on  Circuit  Court. 
Z).  Z>.  Doughty,  for  appellant. 

BiCKNELL,  C— This  was  an  action  on  an  account  for  ^oods  sold  and 
delivered,  brought  by  Anderson  &  Hamilton  a^inst  Cosby.  Cosby  ad- 
mitted the  account,  but  pleaded  payment,  which  Anderson  &  FlamUton 
denied.  The  issues  were  tried  by  the  court,  who  found  for  Anderson  A 
Hamilton,  one  himdred  dollars. 

Cosby  moved  for  a  new  trial  for  the  reasons  that  the  finding  was  not 
sustained  by  sufRcient  evidence,  and  was  contrary  to  law;  his  motion  was 
overruled ;  judgment  was  i*endered  upon  the  finding.  He  appealeil  to  this 
court,  and  has  assigned  for  error  that  the  court  en^d  in  overruling  his 
motion  for  a  new  ti*ial. 

We  think  there  is  evidence  in  the  recoixl  tending  to  sustain  the  ftndin^ 
of  the  court  below,  and  where  that  is  the  case,  we  cannot  dii«tiirb  the 
19nding  on  a  mere  preponderance  of  evidence.  GhorvUejf  v.  Imug,  71 
Ind.  62. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam.— It  is  therefore  ordei-ed,  upon  the  foregoing  opinion,  that 
tlie  judgment  of  the  comt  below  be,  and  the  same  is  hei*eby,  in  all  tfaiogSy 
afflrmeu,  at  the  costs  of  the  appellant. 
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Header  v.  The  Town  of  Fowler. 


No.  7031. 

Meader  V.  The  Town  op  Fowleb. 

Proin  the  Jasper  Circuit  Court. 

Jf.  /f.  Walker  and  «/.  Bunin^  for  appellant 
Z>.  ^.  Straight  and  {^.  Z.  M/e^^,  for  appellee. 

BiCKNELL,  C. — ^The  judgment  in  this  cn^e  ought  to  be  reversed,  for  the , 
reasons  stated  iu  Cart  v.  The  Town  of  Fowler^  cmte,  p.  590.    The  material 
facts  in  the  two  eases  are  substantially  alike,  and  tncy  involve  the  same 
lejral  piinciples. 

Per  Curiam.— It  Is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be.  and  the  same  is  hereby,  in  nil 
things  reversed,  at  the  costs  of  the  appellee,  and  that  this  ca&e  be  re- 
manded, with  instructions  to  the  court  below  to  sustain  the  demurrers  to' 
the  complaint. 
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ACTIONS,  CIVIL— 

Account,  for  goods  pold  and  delivered,  COO;  for  medical  services t» 
count}'  paupers,  7;  sold  and  asi^igncd  by  Bhcriff,  307. 

Administrator,  application  by  to  sell  real  estate,  51,  57. 

AtUiclinicnt  and  garnishment,  357. 

Bill  of  exchange,  indoi-sera  of,  571. 

Bond,  a])peal,  348;  of  auditor,  ISl;  of  commissioner  to  sell  rcalcs^ 
t:ite  in  paitition.  504 ;  of  constable,  14G ;  of  deputy  treasurer.  1^7; 
of  gravel  road  contractor!?,  121 ;  of  guardian,  GG;  in  replevin,  5W. 

City,  as  stockholder  in  railway  oompiuiy  for  >vork  and  labor.  297. 

Contract  to  teach  school,  127. 

Contribution  by  surety,  597. 

Costs,  motion  to  retax,  698. 

Damages,  for  causing  death  by  negligence  of  city,  520;  for  failure  of 
partner  to  account,  47;  for  injury  lo  animal  on  account  of  negli- 
gence of  city,  443;  for  injury  bj'  vicious  animal,  25;  foriiijurroa 
account  of  negligence  of  oitj-,  378;  for  injury  on  account  of  negli- 
gence of  railroad  company,  440,462;  for  unlawful  use  of  street, 29. 

Ditch,  appeal  from  order  establishing.  211. 

Executor,  attachment  for,  after  removal  from  tnist,  330. 

Fees  and  percentage  for  the  collection  of  delinquent  taxes,  218;  to 
recover  school  tax  detained  by  city  treasurer  as  commissions  for 
collections,  133. 

Forfeited  recognizances,  percentage  on  for  prosecuting  attomey» 
374,  415. 

Fraudulent  conveyance,  to  set  aside,  12. 

Habeas  corpus,  87. 

Highway,  appeal  from  order  locating,  221. 

Injunction,  by  replevin  bail.  240;  to  restrain  the  collection  of  ditch- 
ing assessment,  409;  to  restrain  collection  of  judgment  by  replevin 
bail,  459;  to  restrain  the  collection  of  tax  levied  to  aid  in  (he  coo- 
structlon  of  railroad,  400;  to  restrain  partner  from  selling  partner- 
ship property,  200. 

Judgment,  to  have  satisfaction  entered,  84. 

Money  h:id  and  received,  327. 

Mortgage,  foreclosure  of,  207 ,  foreclosure  of,  and  to  enjoin  cutting 
ti:nl>cr  on  mortgaged  land^,  78;  foreclosure  of.  by  jnnior  incum- 
brancer, and  to  redeem,  470;  school  fund,  for  purchaae-money,  OQ 
sale  imdei*,  588. 
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Quo  warranto,  by  prosccntlng  attorney,  174;  by  school  trustee^  486. 

Partition,  115, 191,  333,  448,  560. 

Partnership,  for  dissohition  and  accounting,  71. 

Personal  property,  action  to  recover  by  mortgagee,  495. 

Promissory  note,  205,  365;  of  partnera,  110,  231 ;  of  township  trustee^ 
93 ;  against  makers  and  endoi'sers,  426;  against  principal  and  surety, 
418;  for  thi'eshing  machine,  344;  to  cashier  of  banking  company, 
155;  and  to  foreclose  chattel  mortgage,  24;  for  purchase-money  of 
real  estate,  302;  and  for  vendor's  lieu,  158;  and  to  con-ect  same  on 
account  of  mutual  mistake,  474;  and  to  foreclose  mortgage,  319. 

Kailroad  company,  for  value  of  stock  killed,  169. 

Real  estate,  to  quiet  title,  312.  610,  516,  577;  to  recover  possession  of, 
108, 164, 252,  283, 294, 377,  616, 577;  to  recover,  and  injunction,  433. 

Keplevtn  bail,  to  be  released  from  liability  as,  565. 

Review  of  judgment,  17. 

Will,  to  set  aside,  370;  construction  of,  493. 

Work  and  labor,  82,  305,  470. 

ACTIONS,  CRIMINAL— 

Affidavit  and  information,  prosecution  by,  23, 99, 188, 249, 278, 553, 554. 

Assault  and  b.attery,  indictment  for,216,557 ;  with  intent  to  murder ,275« 

Burglary,  indictment  for,  61,  337 

Carrying  concealed  weapon,  80. 

Drawing  dangerous  weapon,  105.] 

Forgery,  indictment  for,  263. 

Gaming,  keeping  place  for,  15;  renting  place  for,  21;  keeping  table 
for,  52. 

Intoxicating  liquor,  sale  to  minor,  197,  203,  368;  sale  of,  on  election 
day,  554 ;  for  violation  of  town  ordinance  to  license,  590,  001 ;  in- 
toxication, indictment  for,  103. 

Larceny,  gi-and,  indictment  for,  90,  214,  249,  279. 1 

Murder,  indictment  for,  1,  595;  affidavit  and  information  for,  553. 

Perjury,  indictment  for,  592. 

ACCOMMODATION  INDORSER. 
See  Promissory  Note,  5,  6. 

ACCOUNT. 
See  Action  on  Assigned  Debt,  2. 

ACCOUNTING. 
See  Real  Estate,  7. 

ACTION  ON  ASSIGNED  DEBT. 
1.  Debt  Must  be  Tangible  and  Well  Identified  Cause  of  Action. — Sale  6y 
Sheriff  on  Execution.— A88ignment,Sect\ons  438  and  439,  2  R.  S.  1876, 
p.  208,  construed  together,  mean  that  the  debt  or  thing  in  action, 
which  may  be  given  up  by  an  execution  defendant  and  levied  upon 
and  sold  by  the  sheriff  and  assigned  and  delivered  by  him,  must  be 
gome  tangible  and  well  identilied  cause  of  action,  upon  which  suit 
may  be  brought  by  the  purchaser  in  the  same  manner  as  might  have 
been  done  by  the  execution  defendant,  and  capable  of  being  assigned 
and  delivei*ed  to  the  purchaser,  such  as  a  paper  writing  signed  by 
gome  third  person,  a  duly  itemized  account,  or  other  chose  in  action 
described  upon  or  by  some  paper.  Bay  v.  Saulspaugh^  39T 
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2.  Same. — Complaint.— Innifficient  2>e9cription  of  Claim. — AecounL — A 
complaint  upon  ftn  assigned  debt  for  "about  ei^ht  hundred  dollars/* 
which  gives  no  bill  of  paitieulai-8  of  the  claim,  or  itemized  Btatement 
or  description  of  the  account,  or  of  the  nature  of  the  dem&ud,  is  In- 
sufficient. 75. 

-8.  /S'a»»«.— Plaintiff's  inability  to  obtain  a  better  description  or  identift- 
cation  of  the  demand  is  a  misfortune,  for  which  averments  tliat  the 
execution  defendant  and  all  the  defendants  refuse  to  give  him  an 
itemized  statement  or  bill  of  paiticulars,  altliough  often  i*equested  so 
to  do,  suggest  no  adequate  remedy.  lb. 

-4.  Same. — Sheriff^s  Assignment. — The  sheriff's  assignment  of  a  debt  or 
tiling  in  action,  sold  on  execution,  is  not  the  foundation  of  an  action 
bi*ought  upon  the  claim,  and  does  not  become  a  part  of  the  compbiint 
by  beluff  tiled  with  it,  and  the  facts  recited  therein  can  not  be  con- 
sidered In  aid  of  the  averments  of  the  complaint.  76. 

ACTION  TO  QUIET  TITLE. 
See  Real  Estate,  9;  Real  Estate,  Action  to  Recoveb,  8. 

ADMISSIONS. 
See  CRimNAL  Law,  24;  Evidence,  10;  Judgment,  1. 

AFFIDAVn\ 
43ee  Chanob  of  Venue;  Criminal  Law,  30:  Replevin  Bail»  4. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  5, 19,  23,  25,  29  to  31. 

AGENCY. 
See  Cities  and  Towns,  10. 

AGREED  FACTS. 
See  Practice,  10. 

AGREEMENT. 
See  Landlord  and  Tenant,  4  to  6. 

ALIBI. 
See  Criminal  Law,  12. 

ALIEN. 
!•  Sscheat. — Iftformation.— Counter- Claim  — ^An  information  by  the  pros- 
ecuting attorney,  under  section  761, 2  R.  b.  1876.  p.  301.  may  be  made 
the  subject  of  an  original  action  or  of  a  counter-claim  by  the  State, 
and  when  it  is  filed  as  a  counter-claim  under  section  365. 2  R.  S.  1876, 
p.  185,  and  the  onginal  action  is  dismissed,  the  defendant  shall  have- 
the  right  to  proceed  to  a  trial.  Beid  v  State^  ex  rel.<,  252 

"3.  Same. — Intestate. — Entry  WithotU  Information  Found. — Heirs. — Wliere 
an  alien  dies  intestate,  owning  i*eal  estate,  leaving  no  one  in  posses- 
sion and  no  known  heirs,  the  State  has  title  at  once,  and  may  enter 
and  take  possession  without  information  found;  otherwise  she  must 
fii*st  establish  her  title  by  information.  Ih. 

3.  Same.— Taxes  After  EscJieat.— After  the  legal  title  to  the  land  of  an 
alien  has  become  vested  in  the  State  by  escheat  on  his  death  without 
inheritable  blood,  any  assessment  of  taxes  upon  the  land,  or  its  sale 
for  delinquent  taxes,  is  void.  lb. 

4.  Sonne. — Limitation  of  Action. — ^A  counter-claim  filed  by  the  State  with- 
in two  years  after  the  passage  of  the  act  of  December  21st,  1872, 1  R. 
S.  1876,  p.  72,  is  not  barred  by  section  250  thereof.  lb. 

4i.  Same. ^Evidence. — Estoppel  in  Pais. — An  estoppel  in  pais  against  the 
State  from  asseiting  her  title  to  escheated  land  is  not  made  out  by 
the  assessment  of  taxes  thereon,  its  sale  and  conveyance  for  delin- 
quent taxes,  and  the  assessment  and  collection  of  taxes  from  the  pnr- 
•chaser  at  the  tax  sale.  lb* 
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6.  Same, — Estoppel  by  Deed. — An  auditor's  deed  made  in  consiimmatioD 
of  a  sale  for  taxes  can  not  bar  tiie  assertion  by  the  State  of  any  claim 
or  right  to  the  land  sold.  /6. 

7.  Same. — Taxes, — Merger. — Illegal  Sale. — The  State's  claim  for  taxes  is 
merged  in  the  ownership  in  fee  acquired  by  escheat,  a  sale  for  such 
taxes  is  illegal,  and  a  purchaser  is  entitled  to  repayment  of  his  bid 
and  all  subsequent  taxes  paid,  and  has  a  remedy  for  lasting  and  valu- 
able improvements.  /6. 

8.  Same.—Qtieri/, — Can  tlie  State  be  estopped  by  the  conduct  of  public 
ministerial  officers?  lb. 

ALTERATION. 
See  Practice,  12. 

ANIMAL. 
See  Cities  and  Towns,  15  to  22;  Negligence,  1 ;  Railboad,  1, 2. 

APPEAL. 
See  County  Commissioners,  14, 15;  Criminal  Law,  40;  Decedents' 
Estate,  1)  2, 9;  Ditches  and  Drains,  3;  Judgment,  2;  Supreme. 
Court,  7,  8,  23. 

Interlocutory  Order. — Assignment  of  Error. — Change  of  Judge. — Beceiver. — 
A  i*efnsal  to  change  the  judge  may  be  assigned  as  error  on  appeal 
from  an  order  appointing  a  i*eceiver,  the  rule  that  a  refusal  to  change 
the  venue  must  be  assigned  as  a  cause,  in  a  motion  for  a  new  trial, 
not  being  applicable  in  such  case.  Shoemaker  v.  Smithy  7l 

APPEAL  BOND. 

• 

1.  Approval  by  Clerk.^Consent  of  Plaintiffs  by  Attorney.— Mutual  Waiver  • 
— Superior  Court. — Where  a  superior  court  in  special  term  fixed  the 
penalty  and  time  of  liling  of  an  appeal  bond,  leaving  the  approval  of 
the  suVety  to  the  cleric,  and  the  bond,  with  the  w^ritten  consent  of 
plaintiffs  by  attorney  endorsed  thereon,  was  approved  by  the  clerk, 
the  defendants,  in  a  suit  on  the  bond,  can  not  dispute  the  authority 
of  the  attorney  whose  act  they  have  ratified,  but  the  paities  must  be 
held  to  have  mutually  waived  any  approval  by  the  court  and  to  have 
made  the  bond  just  as  effective  as  if  the  statute  had  been  conformed 
to  with  teclinical  accuracy.  Smock  v.  Harrison^  34S 

2.  Same. — Superior  Court. — Conditions  of  Appeal  Bond. —  Waiver. — Meas- 
ure of  Becovery. — Granting  that  the  conditions  of  a  bond  in  case  of 
appeal  from  special  to  general  term  of  the  superior  court  must  be  di- 
rected by  the  court,  the  parties  may  waive  that  requirement  and 
themselves  name  the  conditions  as  well  as  the  sureties,  and,  within 
the  penalty  of  the  bond  agreed  upon,  the  amount  due  on  the  judg- 
ment appealed  from  is  the  measure  of  the  recovery  which  may  be 
had,  and  this  without  averment  or  proof  that  the  judgment  defend- 
ants have  become  insolvent.  '^  lb, 

APPEAL  BY  EXECUTOR  OR  ADMINISTRATOR. 
See  Decedents'  Estates,  1,  2, 9. 

APPEARANCE. 
See  Jurisdiction,  4. 

Practice. — Service.— -Becord.-tWhere  the  record  shows  neither  a  return  of 
GCi'vice  of  summons  on  a  defendant,  nor  any  appearance  on  his  be- 
bnlf,  the  entry,  "come  again  the  paities  by  their  counsel,"  etc.,  Is 
not  binding  upon  him.  Such  entiy  is  binding  only  on  those  for  whom 
there  had  Deen  an  actual  appearance,  which  must  be  affirmatively 
shown  in  some  part  of  the  recoi-d.  Fee  v.  StatCj  ex  re/.,  66' 

APPROPRIATION  TO  RAILROAD. 
See  County  Commissioners,  11  to  17. 
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ASSAULT. 
See  Criminal  Law,  2. 

ASSAULT  AND  BATl'ERY. 
See  Criminal  Law,  24,  42,  43. 

ASSIGNMENT. 
See  Action  on  Assigned  Debt,  1, 4;  Real  Estate,  6. 

ASSIGNMENT  OF  ERROR. 
See  Appeal;  Criminal  Law,  34, 35;  Pleading,  18;  Supreme  Cocet, 

5,17,4L 

1.  S^iffidency  of  Complaint. — Separate  Paraffrapks. — Practice.— Svprme 
Court. — Motion. — ^The  sufficiency  of  a  complaint,  as  a  whole,  may  be 
assigned  as  error  in  the  Supreme  Court,  and  so  the  sufficiency  of  each 
paragi-aph  be  brought  under  review,  but  separate  assignments  on  tiie 
respective  paragraphs  can  not  be  made.  An  assignment  of  error,  to 
be  good,  must  be  such,  if  true,  as  to  require  the  revei-sal  of  the  judg- 
ment; but,  if  any  paragraph  of  the  complaint  is  good,  the  sufficiency 
of  other  paragraphs  can  not  be  questioned,  either  by  a  motion  in  ar- 
rest or  by  an  assignment  of  error  that  it  does  not  state  facts  sufficient 

Trammel  v.  ChipmaUy  474 

2.  Same, — ^The  assignment  of  errors  is,  in  effect,  the  appellant^s  complaint 
in  the  Supreme  Court,  and,  like  the  paragraphs  of  a  complaint,  each 
separate  specitication  of  the  assignment  of  errors  mast  in  itself  ^tate 
a  sufficient  cause  for  revei-sing  the  judgment.  lb. 

3.  New  Trial. — Matter  constituting  cause  for  a  new  trial  can  not  be  as- 
signed as  error  for  the  first  time  in  the  Supreme  Court,  and.  if  so  as- 
signed, will  present  no  question  for  decision.   Edwards  v.  PotoeU^  294 

ATTACHMENT. 

1.  Mortgage. — Notice  of  Pending  Suit.^Where  a  creditor  taices  a  mort- 

fage  upon  land  which  has  been  levied  on  in  attachment  proceeding 
y  other  creditor,  and  which  is  in  the  custody  of  the  court,  he  b 
chargeable  with  notice  of  the  litigation  pending  ii)  i-elation  to  snch 
property.  Fee  v.  Jfoore,  319 

2.  Jurisdictional  Fact. — Judgment. — Collateral  Attack, — ^The  question  as 
to  whether  claims  had  been  Aled  under  an  oiiginal  attachment 
proceeding  and  had  become  a  part  thereof,  is  a  jurisdictional  ques- 
tion necessary  for  the  court  to  determine  before  it  could  act,  and  its 
determination  of  that  question,  and  its  judgments  i^ndered  on  such 
claims,  where  the  court  is  one  of  general  jurisdiction,  can  not  be  col- 
laterally questioned.  lb. 

3.  Lien  of  Attaching  Creditor  and  Parties  Filing  Under  kis  Proceedings.^ 
Creditoi*s  filing  under  an  attachment  proceedinf^  acquire  a!l  the  ri^ts 
and  liens  of  the  attaching  creditor,  and  ai*e  entitled,  jointly  with  bim, 
to  a  pro  rata  distribution  of  the  x>roceeds  of  the  attached  property.  lb. 

4.  Lien  on  Property  Attached. — Debtor  can  not  Encumber  Property  in  On- 
tody  of  Court. — ^I'he  order  of  attachment,  in  attachment  proceedings 
imder  the  statute,  binds  the  propertj'  of  the  defendant  in  therounty, 
and  creates  a  lien  thereon  from  the  time  it  comes  into  tlie  hands  of 
the  sheriff ;  and  the  seizure  of  such  propeitj'  by  the  sheiiff  places  U 
in  the  custody  of  the  court,  and  thereby  prevents  such  defendant 
from  disposing  of  the  same  or  creating  any  incumbrance  or  lien  there- 
on, until  not  only  the  attaching  creditor  lias  been  paid,  but  sUl  others 
filing  under  the  attachment  proceedings,  and  becoming  parties  thereto, 
have  been  fully  paid,  should  there  be  sufficient  property.  lb. 

5.  Lien  of  Parties  Filing  Under  Attaching  Creditor. — Lien  of  Mortgagee.— 
The  lien  of  a  creditor  filing  under  an  original  attachment  proceeding 
against  real  estate,  commenced  prior  to  the  execution  of  a  mortgage 
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tbereon,  by  the  attachment  defendant,  is  prior  and  paramount  to  the 
lien  acquired  by  the  morig^igee  upon  such  real  estate,  although  the 
date  of  the  tiling  of  isueh  creditor's  claim  is  subsequent  to  the  execu- 
tion of  the  niortgiige.  lb. 

6.  Bight  of  Creditor  to  File  Claim  Under  Proceedings  Terminates  tcith 
Judgment. — Statute  Construed. — The  right  of  creditoi-s  to  file  claims 
under  an  attachment  proceeding  against  a  debtor,  under  Fection  186 
of  the  code,  2  K.  S.  1876,  p.  110,  terminites  with  the  final  judgment 
and  order  of  sale  of  the  attached  property,  the  words  **  final  ndjust- 
nient,*^  as  used  in  said  section,  meaning  the  iudgment  directing  a 
recovery  and  ordering  a  sale  of  the  property  seizcu  under  the  writ  of 
attachment.  Cooper  v.  Metzger.  544 

ATTORNEY. 
See  Appeal  Bond,  1;  Evidence,  10;  Practice,  12,  17. 

ArrORNEY'S  FEES. 
See  Mortgage,  6. 

AUDITOR. 
See  County  Auditor. 

BAIL  DEPOSIT. 
See  Criminal  Law,  38. 

BANK  BILLS. 
See  Criminal  Law,  13. 

BARTER  AND  SELL. 
See  Liquor  I- aw,  9. 

BILL  OF  EXCEPTIONS. 
See  Supreme  Court,  4,  9, 10, 16, 18, 19,  34,  .26, 35, 36. 

BILL  OF  EXCHANGE. 
1.  Promissory  Note. — Contract  of  Endtfrsement, — Parol  Evidence  not  Ad' 
missible  to  Contradict  or  Vary. — Presumption. — An  endorsement  of  a 
promissoi'y  note  or  bill  of  exchange,  regularly  following  that  of 
the  payee,  constitutes  a  certain  and  defined  contract,  with  a  legal 
force  and  meaning  as  complete  and  certain  as  if  all  the  conditions 
and  stipulations  of  the  contract  had  been  written  out  at  full  length, 
and  parol  evident^e  is  inadmissible  to  modify  or  contradict  such  a 
contract  of  endorsement;  but  the  endoi'sement  of  a  note  or  bill  not 
previously  endorsed,  or  not  endorsed  at  nll,by  tiie  payee,  is  an  in-eg- 
ular  proceeding,  and  the  contract  created  by  it  is  not  one  of  fixed 
and  definite  legal  import.  Stack  v.  Beach,  571 

%  Same. — Exceptions  to  Bute  as  to  Admission  of  Parol  Evidence. — While 
it  is  the  genenil  rule  that  a  contnict  of  endoi'sement  regularly  follow- 
ing that  of  the  payee  can  not  be  varied  or  contradicted  by  pai*ol  evi- 
dence, yet  such  evidence  is  admissible  to  show  that  the  endorsement 
was  for  the  purpose  of  creating  a  trust;  that  it  was  for  collection 
merely;  thatuhe  instrument  was  endoi*sed  as  collateral  security,  or 
delivered  as  an  escrow,  or  endorsed  to  an  agent  for  a  particular  pur- 
pose, lb. 

BOND. 
SeeGON8TABLK.4;  County  Commissioners.  2, 4;  Ditchrs  and  Drains, 
0;  Plkading,6  to  7,20,24;  Practice,  25;  Bkal  Estate,  6 ;  Stat- 
ute of  Limitations. 

BRIEF. 
See  Supreme  Court,  29. 

BURDEN  OF  PROOF. 
See  Practice,  20. 

BURGLARY. 
See  Criminal  Law,  36. 
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CASES  DISTINGUISHED,  CRITICISED,  EXPLAINED  AND  OVER- 
RULED. 


1.  Duke  V.  JStrickland^  43  Ind.  4d4;  Ehberle  v.  Mayer^  51  Ind.  235; 

V.  Harris^  66  Ind.  536,  as  to  the  sufficieacy  of  description  in  cbatul 
iDortgHge,  distingtiisbed.  Tindall  v.  WmtsQJLt  49 S 

3.  The  Stale,  ex  rel.  Dickerson^  v.  Harrison,  67  Ind.  71.  as  to  the  |>ower  to 
elect  county  snperintendeut  on  day  other  tbau  that  prescribed  by 
law.  dlBtingnished.  HackeU  v.  State^  ex  rel.^  486 

3.  WUsQti  V.  The  State,  28  Ind.  393,  as  to  tbe  invalidity'  of  judgment  fol- 
lowing verdict,  dlstinguislied.  Shafer  v.  State^  90 

4.  Reed  v.  The  State,  12  Ind.  641.  in  relation  to  tbe  prosecution  of  felo- 
nies by  afHdavit  and  information  overruled.  Junes  v.  State j  249 

5.  SevHird  v.  Clark,  G7  Ind.  2S9,  and  Bell  v.  Mousset,  71  Ind.  347,  in  retar 
tion  to  appeals  by  executors  and  administrators,  distinguished. 

mUson  V.  Binfard^  424 

6.  Williams  v.  The  State,  64  Ind.  553,  in  i-elation  to  allee;ation  in  indict- 
ment for  offence  committed  in  a  public  place,  oveiTuTed. 

StaU  v.  Morions^  103 

7.  Crutan  v.  Smith,  41  Ind.  288,  as  to  admissions  in  ex(!epting  to  con- 
clusions of  law.  explained.  liobiiison  v.  Snyder,  110 

8.  Armstrong  v.  Berreman,  13  Ind.  422,  as  to  rigiits  of  widow  in  estate  of 
her  deceased  liusband  under  the  law  and  under  a  will,  distingnislied. 

Sagsdale  v.  Parrish^  191 

9.  Sill  V.  Leslie^  16  Ind.  236.  as  to  the  presumption  of  liability'  of  an  en- 
•  doi-ser  of  a  promissoiy  note,  distinguished.  Kealingy.  Vansiekle^S29 

10.  Jdallett  V.  Page,  8  Ind.  36^1,  as  to  consideration  of  note  gfven  by  testa- 
tor to  equalize  provisions  in  his  will,  criticised  and  cxplainecl. 

H>»<  v.  Cavjiis,  265 

11.  The  St,  Louis,  etc,,  R,  W,  Co.  v.  Valirius,  56  Ind.  511,  as  to  negligence 
of  employer  in  use  of  machinery,  in  case  of  injury  to  employee, 

'criticised.  Lake  Share,  etc.,  R,  W.  Co,  v.  MeCorrnkkj  440 

CHANGE  OF  Jl'DGE. 
See  Appeal;  Practice,  3. 

CHANGE  OF  VENUE. 
See  Supreme  Court,  2. 

1.  AffldatfU. — Statute  Coiwfttifd.—Under  the  third  clause  of  action  207 
of  the  code,  as  amended  by  the  act  of  March  5th,  1877,  Acts  1877» 
Reg.  Sess..  p.  103.  the  afHdavit  of  the  defendant  for  a  change  of 
venue  must  specifically  set  forth  the  defen<;e.  llie  general  state- 
ment Uierein,  ^^that  the  affiant  has  a  good  and  meritorious  defence 
to  said  action,  as  set  forth  in  his  answer,- -  is  insufficient. 

Bowen  v.  Bowen^  470 
CHARTER. 
See  Cities  and  Towns,  2. 

CHATTEL  MORTGAGE. 
!  1.  2>Mcr(pf ton.— Property  described  in  a  chattel  mortgage  as  ^^  one-third 
of  twenty-two  acres  of  growing  wheat,  situate,"  etc.,  means  the  nndi^ 
vided  one-third  of  such  wheat,  and  is  a  sufliciently  particniar  descrip- 
tion. Zehner  v.  Aultinan,  24 

S.  Same. — Demand, — Where  a  chattel  mortgage  is  duly  recortlecl,  no  de- 
mand for  the  mortgaged  property  of  a  purchaser  tliereof  is  n^ces- 
sar}'  before  suit  to  foreclose  the  same.  76. 

8.  Description  of  Property. — Pleading.— Answer. — Demurrer. — Kridemee, — 
Cases  Distinguished.— In  an  action  by  the  holder  of  a  chattel  mort- 
gage to  recover  tbe  possession  of  the  pi*operty  mortgaged,  the 
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8wcr  of  the  vendee  of  the  mortgagor  averred  that  the  only  descrip- 
tion of  tlie  propeit}'  contained  in  the  mortgage  is  ''  two  mule  colts, 
one  year  old  next  spring." 
ffeld^  on  demurrer  to  tlie  answer,  in  the  absence  of  any  showing  which 
would  enable  the  description  to  be  made  certain  by  parol  evidence^ 
that  such  description  is  insufficient.  Duke  v.  fSttickland.  43  Ind.  494; 
Ebberle  v.  Mayer^  51  lud.  235 ;  Bums  v.  Harris,  66  Ind.  536,  distinguished* 

'nndall  V.  Wasson,  49S 

4.  Same, — Description  of  Property  Intended  to  be  Mortgaged. — Identifica-' 
Hon. — A  description  in  a  chattel  mortgage  which  will  enable  third 
persons,  aided  by  inquiries  which  the  instrument  itself  indicates  and 
directs,  to  identify  the  propert3%  is  sufficient.  lb* 

5.  Same.— Evidence. — Parol  evidence  is  admissible  to  identify  the  par- 
ticular property  described  in  a  chattel  mortgage;  that  is,  parol  evi- 
dence may  aid,  not  make,  a  description  in  such  mortgage.  lb. 

CHEMICAL  ANALYSIS. 
See  Criminal  Law,  48. 

CITIES  AND  TOWNS. 
See  Liquor  Law,  12;  Negligence,  11  to  14. 

1.  Streets. — Title  of  Adjoining  Proprietor. — Tovm  Laid  Out  by  State. — 
Indianapolis. — ^l^he  State,  in  laying  out  for  its  seat  of  governroenty 
upon  liind  donated  by  the  United  States  for  that  purpose,  the  town 
of  Indianapolis,  and  making  and  Aline  maps  thereof,  as  i-equired  by 
^  law,  vested  in  the  town,  for  the  use  of  the  public,  such  rights  to  the 
streets  and  alleys,  and  such  interest  therein,  as  would  have  vested  la 
it  had  any  citizen  been  the  pi*oprietor  of  the  land,  and  had  laid  out 
the  town  in  the  same  way ;  and  the  grantee  in  fee  simple,  in  a  con- 
veyance by  the  State  through  its  agent,  of  a  lot  by  its  number,  abut- 
ting upon  a  public  street  in  said  town,  and  his  assignees,  acquired 
such  rights  to  said  street  and  suclr  interest  therein  as  would  be  con- 
feri*ed  oy  a  like  conveyance  made  by  such  a  citizen  proprietor  of  a 
town;  that  is, such  grantee  and  his  assignees  took  the  fee,  subject  to 
the  public  use,  to  the  center  line  of  such  adjoining  street. 

Terre  Haute,  etc.,  R.  B.  Co.  v.  SeoUy  29 

3.  Satne. — Bailroad. — Appropriation  of  Land. — Construction  of  Charter. — 
Where  the  charter  of  a  railroad  company  provides  that,  in  all  cases 
where  the  owner  of  lands  necessaiy  for  the  use  and  construction  of 
its  road  ''shaU  refuse  to  relinquish  the  same  to  the  corporation,  or 
shall  refuse  to  accept  a  fair  compensation  therefor,**  it  shall  be  law- 
ful for  the  corporation  to  enter  and  take  possession  of  and  use  such 
lands,  and  that  the  owner  of  the  lands,  who  feels  aju^grieved  or  injured 
by  such  use  thereof,  shall  make  application  to  a  justice  of  the  peace 
for  an  appraisement  of  damages,  and  that  there  shall  be  no  I'ecovery 
by  such  owner  unless  such  an  application  be  made  by  him  within  two 
years,  such  provisions  will  be  strictly  construed  as  against  the  owner 
of  land  taken,  and  such  limitation  will  not  apply  as  against  the  owner 
of  a  lot  abutting  upon  a  public  street  of  a  city,  incorporated  under 
the  general  law  for  the  incorporation  of  cities,  upon  his  side  of  which 
street  such  railroad  company  has  maintained  its  trackfor  fifteen  vears, 
upon  a  level  with  the  gi*ade  of  the  street,  with  the  authority  of  such, 
city,  but  without  the  consent  of  the  owner  of  such  lot.  without  hav- 
ing demanded  of  him  a  relinquishment  of  his  title  to  the  sti-eet,  and 
without  having  offered  him  a  fair  compensation ;  and  against  tlie 
railroad  companj*  so  occupying  the  street,  such  adjoining  proprietor 
may  have  the  usual  remedies  for  the  protection  of  rights  in  real  prop- 
erty. i6. 

Vol.  74.-39 
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5.  City. — City  Treaturer. — CompenBation.Staiute  Constnted, — Toxbm.^ 
The  act  of  Man^h  llth,  1875,  Acts  1875,  Heg.  Sess..  p.  148.  legnlizine 
the  assessment  and  (*oUectioii  of  niiinicipar  taxes,  was  not  <iesignea 
to,  nor  did  it  in  nn^'  way.  change  the  law  concerning  the  salary, com- 
pensation, fees,  or  emoluments  of  cit)'  treasurers. 

Board  uf  ifdiooU  Cummigsioners^  ete.y  v.  WasBim.  133 

4.  S<ime. — Salary  of  City  Treasurer. — Statute  Construed. —  Taxes. — Sehoed 
Commissioners. — By  section  51  of  the  act  for  the  incorporation  of 
cities.  1  K.  S.  187G.  p.  267,  city  treasurers  are  to  be  paid  for  general 
services  a  sahiry  to  be  ac(*urately  determined  and  fixed  on  some  cer- 
tain basis  by  the  city  council.  It  may  be  a  percentage  on  the  taxes 
levied,  but  it  can  not  be  on  the  taxes  coUec'ted  during  the  year;  nor 
are  city  treasurers  entitled,  in  addition  to  such  salary,  to  a  percent- 
age of  the  taxes  collected  by  them,  assessed  by  the  citi'  board  of 
scnool  comniissionei's,  by  the  provisions  of  tlie  act  of  Marcfi  3d.  1871. 1 
R.  S.  1876,  p.  817.  in  relation  to  schools  in  cities  of  thirty  thousand 
or  more  inhabitants.  lb. 

6.  Same.--  Salaries  of  City  Oj^cit«.— There  is  no  authority'  in  said  act  of 
March  3d,  1871,  for  a  city  or  its  officers  to  charge  an^*  part  of  the 
salaries  of  its  ofHcei-s  named  m  section  51,  supra,  against  the  taxes 
collected  for  the  city  scliool  cor|)oration.  Jb. 

6.  Same. — Fees  and  Charges  for  Collecting  Taxes. — Disti^ss  and  Sale. — 
The  fees  and  charges  allowed  a  city  treasurer  for  the  collodion  of 
taxes  by  disti^ess  and  sale,  by  section  44  of  the  act  for  the  incorpora- 
tion of  cities.  ai*e  such  only  as  are  allowed  constables  on  an  execn-' 
tion  sale,  and  do  not  include  the  pen^entage  allowed  county  treasnr- 
ers  for  similar  services,  and  such  fees  and  charges  are  collecitibleoiit 
of  the  pi-operty  of  the  taxpayer  in  each  case,  and  can  be  dedncied 
from  the  amount  of  the  tax.  interest  and  penalty  only  iu  case  the  sum 
realized  is  insuillcient  to  pay  both.  lb. 

7.  Same. — Presumption. — Complaint. — Demurrer. — Upon  a  demurrer  tea 
complaint  in  an  action  by  the  boanl  of  school  commissionci^s  of  a 
city,  agHinst  the  city  ti-easui-er,  to  recover  school  tax  levied  by  them 
and  claimed  by  such  treasurer  as  foes  and  charges  for  I'ollections 
made  by  distress  and  sale,  it  will  be  presumed  that  such  ofllii^er  levied 
on  property  sufficient  to  pay  all  that  was  due,  including  his  own  fees 
and  charges.  lb. 

5.  City. — Liability  of^  as  Stockholder  in  Sailroad  Company. — ITorJ:  and 
Labor. — A  city,  having  subscribed  to  the  stock  of  a  railroad  company, 
under  the  act  of  Mav  4th.  1860.  authorizing  cities  to  aid  in  the  con- 
struction of  railroads,  1  H.  S.  1876,  p.  209.  is  bound  by  the  same  lia- 
bility which,  under  section  88  of  the  act  for  the  incoi*ponition  of 
railroad  companies,  1  K.  8. 1876.  p.  712.  attaches  to  an  oi'dinar^'  stock- 
holder in  such  company,  for  labor  done  in  the  eonstniction  of  its  road. 

Shipley  V.  City  of  Terre  Haute,  297 

"9.  Notice  to  Councilman  of  Defects  in  Street  or  Bridge.^Vmler  the  statutes 
of  this  State,  notice  to  a  councilman  of  a  city,  of  the  dangerous  con- 
dition of  a  street  or  bridge  within  the  city.  Is  notice  to  the  city-  El- 
liott, J.,  dissents.  City  cf  Logansport  v.  Justice.  378 

10.  Same.—Agents.'^Notie^..'-\n  this  State,  for  the  purpose  of  receiving 
notice,  coiincilmen  of  a  city  are  at  all  times  the  agents  of  tlic  city.  lb. 

11.  Same. -^Continuance  of  Defective  Condition  rf  Bridge. — 2*rtswnptioM  of 
Notice..  —  Notice  to  a  city  of  the  defective  condition  of  a  bridge 
therein  will  be  presumed  from  the  continuan<*e  of  snch  oondiDon 
a  sutHcient  length  of  time  for  the  officers  of  such  city  to  have  had 
an  opportunity  to  learn  of  sucYi  defect.  /A. 

12.  Same.^DUigence  in  Making  liepafrs.'-A  city  is  restmnsihlc  cidy  for 
reasonable  diligence  to  i*epair  defects  iu  its  streets  or  bridges,  cr  to 
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prevent  accidents  therefrom  after  such  defects  are  known ;  hut  where, 
on  failure,  after  notice  in  due  time  to  have  made  repairs  of  such  de- 
fects, an  injury  occurs  therefrom,  the  city  is  liable.  76. 

2.'A,  Same.^Mea9ure  of  Damages, — Loss  of  Business, —Evidence, — In  an  ac- 
tion by  a  physician  against  a  city,  to  i-ecover  damages  for  a  personal 
injury  received  on  account  of  a  defective  bridge,  proof  of  his  profes- 
sional earnings  before  and  after  the  injury  is  admissible  in  evidence 
under  a  special  allegation  of  damages  on  account  of  loss  of  business, 
not  as  a  basis  or  measure  of  damages,  but  as  aiding  the  jury  in  esti- 
mating the  compensation  to  be  awarded.  lb, 

'14.  Same,— Instmction.— Assumption  of  Fact, — An  instruction  that. '»If 
the  bridge  in  question,  being  within  the  city,  was  defective/^  etc., 
does  not  assume  that  the  bi-ioge  was  within  the  city.  lb. 

15.  City. — Negligence, — Impounding  Animals  Btinning  at  Large. — Ordinance. 
— Complaint. — A  complaint  against  a  city,  allegingthat  its  pound  fence 
was  not  high  enough,  that  an  animal  impounded  bv  the  city  was  im- 
properly tied,  and  that  thereb3S  without  the  plaintiff^s  fault,  the  ani- 
mal sustained  injuries,  contains  a  good  cause  of  aoition.  Municipal 
corporations  are  responsible  to  tlie  same  extent,  and  in  the  same  man- 
ner, as  natural  persons,  for  injuries  caused  by  the  negligence  or  un- 
skilfulness  of  their  agents  in  the  construction  of  works  for  the  benefit 
of  the  cities  or  towns  under  their  government. 

City  of  Green/castle  v.  Martin.  449 

16.  Same. — For  any  negligence  of  its  agents  in  the  construction  of  a 
pound,  or  in  any  purely  ministerial  duty  under  a  pound  ordinance,  a 
city  is  liable,  just  as  a  private  person  would  be  for  the  acts  of  his 
agents.  lb, 

17.  Same. — Conversion. — Particulars. — Demurrer. — That  a  paragraph  of 
complaint,  alleging  conversion,  does  not  give  the  paiticulai'S  of  the 
conversion,  is  not  a  ground  of  demurrer.  lb. 

18.  Same. — Pound  Ordinance. — Police  Regulation. — Harmless  Inaccuracy.'^ 
Instruction. — A  pound  ordinance  is  a  police  regulation  authorizing 
summary  proceedings,  and  must  be  strictlv  adhered  to;  but  a  state- 
ment in  an  instruction  that  it  is  **penal  in  its  nature,^*  is  but  a  slight 
inaccuracy,  could  do  no  harm,  and  ought  to  be  disregarded.         ib. 

19.  Evidence, — Conversion. — Pleading. — Where  there  was  no  proof  of  a 
wrongful  appropriation,  or  of  intent  to  make  a  wrongful  appropria- 
tion, of  an  animal  impounded  by  a  city  marehal  under  a  city  oi-di- 
nance.  a  finding  against  the  citv,  upon  a  paragraph  of  complaint 
charging  such  a  conversion  by  the  city,  is  not  sustained  by  the  evi- 
dence. Ib. 

* 

20.  Same. — Negligence. — A  paragraph  of  complaint  charging  a  city  with 
negligence  in  four  paiticulars:  1st,  building  the  pound  fence  too 
low;  2d,  tying  the  animal  of  plaintiff  with  a  rope  too  long;  3d,  fall- 
ing to  post  up  notice  of  impounding;  and,  4th,  failing  to  offer  the 
animal  for  sale  at  the  end  of  forty-eight  hours  after  Uie  posting.  Is 
not  sustained  by  sufiicient  evidence,  where  no  witness  testified  that 
the  fence  was  too  low,  or  that  the  animal  was  improperly  tied,  or 
that  the  failure  to  post  notices  or  to  sell  produced  the  injury  com- 

.     plained  of,  or  had  any  tendency  to  produce  it.  Ib, 

21.  Same.— A  city  is  not  shown  to  have  been  guilty  of  the  negligence 
which  was  the  proximate  cause  of  an  injury  to  an  animal  confined  in 
a  pound,  when  it  appeal's  that  the  animal  ruined  itself  by  a  wild  and 
vicious  effort  to  overleap  a  fence  sufficient  to  confine  any  ordinary 
animal  of  the  horse  kind.  Ib. 

.32.  Same. — Pound  Fence. — When  a  pound  fence  intended  to  confine 
horses  and  cattle  is  proved  to  be  sufficient  for  its  purpose  by  compe- 
tent and  credible  witnesses,  and  no  testimony  is  introduced  to  the 
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contrary,  such  proof  iiettles  the  qncBtlon  as  to  the  gnfficienoy  of  the- 
fence,  and  the  mere  fact  that  an  animal  conAned  in  such  pound,  and 
pro  perl  V  cared  for  there,  kill8  itself  by  niching  again»t  such  fence^ 
or  by  kicking  against  it.  or  by  trying  to  clear  it  iu  leaping,  docs  not 
impair  the  testimony  of  those  witnesses,  and  has  no  tendency  to 
prove  the  insufficiency  of  the  fence.  Jb, 

23.  City.  -School  Trustee. —  Vacancif. — Appointee  to  Hold  Until  Successor 
is  Elected, — A  school  trustee  appointed  to  till  a  vacancy  in  the  ottice  of 
school  trustee  of  a  city,  under  the  act  of  March  12th,  1875.  Acts  ]i»75, 
Reg.  Sess..  p.  135,  is  entitled,  by  force  of  the  3d  section  of  the  fif- 
teenth article  of  the  constitution  of  the  State,  to  hold  such  (»fficc  nntil 
his  successor  is  elected  and  qualiHed.       Sacketl  v.  State,  ex  rW.,  4S6 

24.  Same, — Election, — Term  of  Office, — Statute  Construed.  -  By  ^evt\tm  1 
of  said  act,  supra^  it  was  intended  to  create  in  each  town  and  chy  of 
the  State  a  board  of  school  truHtees.  composed  of  three  members,  one 
to  be  elected  and  take  his  ottice  each  year,  and  each  to  bold  olfice 
for  three  years;  but,  in  so  far  as  said  section  prescribes  the  time 
when  the  election  shall  be  held,  it  is  directory  only.  i6. 

85.  Same.— Election  to  be  Held  Annual  It/  in  June^  but  Valid  Election  m<iu  be 
Held  on  Subsequent  Day. — Case  Distintjuished.—V nder  such  Miction, 
successive  annual  election^  for  a  school  trustee  should  be  held  at  the 
first  I'egular  meeting  of  the  council  in  June;  but  this  does  not  iimit 
the  power  of  the  common  council  of  a  ciiy  to  elect  only  on  such 
4ay,  and  a  valid  election  ma}'  be  had  upon  a  subsequent  day.  Tike 
Statef  ex  rel,  Dickerson^  v.  Harrison^  67  lud.  71 ,  distinguished.  Jb» 

CITY   TREASURER. 
See  Cities  and  Towns,  3  to  7. 

COLLATERAL  ATTACK. 

See  Attachmekt,  2;  Decedents'  Estates,  3;  Ditches  and  DitAiNS, 

6;  Jurisdiction,  2;  Real  Estate,  Action  to  Recover,  3. 

COMMENCEMENT  OF  ACIION. 
See  Practice,  9. 

COMMON  SCHOOLS. 
See  OotJKTT  Auditor;  Pleading,  13;  Promissory  Note,  1;  Statdtb 

OF  Limitations,  l. 

CONCfcALMEXT. 
See  Statute  of  Limitations. 

CONFESSION  OF  JUDGMENT. 
See  Replevin  Bail,  4. 

CONGRESSIONAL  TOWNSHIP  SCHOOL  FUND. 
See  Statute  of  Limitations.  ^ 

CONSIDERATION. 
See  Mabbiagb;  Pleading,  21;  Promissory  Notb,  2;  Rsai«  Estate* 

8;  Trusts. 

CONSIGNMENT. 
SaUroad.'-DeHvery  at  Station,  Township  TVtwtetf.— Whore  mskp9  bad  been 
puix'hased  by  a  township  trustee,  their  delivery  at  tJie  railroad  starioo, 
after  the  time  tigreed,  with  notice  to  him.  vested  their  ownership  in 
the  school  township,  subject  only  to  his  light  to  refuse  to  i-eceive  rhem, 
for  sufficient  i*eason,an(l  relieve  the  railroad  compnnv  of  anv  further 
obligations  to  the  consignor.  Moral  School  Tp,  v.  Harrison.  03 

CONSTABLE. 
1.  Breaches  of  Bond. — Ansvoer.—Demttrrer.— To  a  complaint  on  a  consta- 
ble's bond,  alleging  his  failure  to  demand,  levy  upon,  and  sell  prop- 
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erhr  of  the  exectition  defendant,  and  relator's  consequent  loss  of  his 
jndj^nent.,  an  answer  that  the  constable  went  to  the  i-esidence  of  the 
execution  defendant,  demanded  of  him  property  whereon  to  levy, 
wa8  refuged,  and  thereupon  made  ^* diligent  search"  and  utterly 
failed  to  lind  such  property,  is  sulticient  on  demurrer. 

State,  ex  rd.,  v.  Neff,  149 

2.  Sarw.,— 'Diligent  Search. — "Diligent  search''  is  a  fact,  the  truth  of 
which  is  admitted  by  demurrer,  and,  if  too  broadiy  stated,  the  only 
remedy,  if  an}',  is  a  moliou  for  n  more  specific  statement  of  the  facts 
of  the  search.  lb. 

8.  Same.  -  iHsolvenctj  of  Execution  Defendant, — An  answer,  that  at  the 
time  of  the  receipt  of  an  execution,  and  continuously  thereafter  dur- 
ing tiie  tenn  of  ofHce  of  the  constable,  the  execution  defendant  was 
insolvent,  is  a  complete  bar  to  tbe  relutor's  cause  ol  action.  Insol- 
vency may  be  averred  as  an  existing  fact.  lb. 

4.  Same. — Instrfictions. — Partial  SatUtfaction  of  Execution. — Instructions 
that,  to  entitle  a  r<'lator  to  recover  on  a  constable's  bond,  the  execu- 
tion defendant  must  iiavc  been  tlie  ownvr  of  pei-sonal  property  sub- 
ject to  execution,  of  which  the  amount  of  relator's  execution  could 
have  Ijcon  made,  arc  erroneous.  It  is  enough  that  a  part  of  the 
amoimt  could  have  been  made.  lb, 

CONSTITUTIONAL  LAW. 
8ee  Cities  ani>  TowKii,  23;   County  Commissioners,  3;   Criminal 

Law,  19,  20,  25,  29. 
Title  of  Act. — Section  38  of  the  act  for  the  incorporation  of  railroad 
comi>;nne.s  1  K.  S.  187G,  p.  712.  is  constitutional,  its  provisions  being 
matter  praperly  connected  Avith  the  subject  of  the  title  of  such  act, 
withiu  Lhc  iDcajilng  of  section  19,  article  4,  of  the  constitution. 

Shipley  v.  City  of  Terre  Haute,  297 

CONTINUANCE. 
See  Criminal  Law,  34;  Fraudulent  Conveyance;  Supremb 

Court,  2. 

CONTRACT. 
iJee  Bill  of  Exciiange;  County  Commissioners.  2,  4;  Ditches  and 
Drains,  S;  Infancy,  1;  Landlord  and  Tenant,  4  to  6;  MaRt 
riagk;  Phomissouy  Note. 

1.  Jif'scutftioH  of.— Township  Trustee. — Notice. — Where  a  tnistee,  who  has 
executed  a  note  in  tlie  name  of  ids  school  towiiiship,  in  advance  of  the 
duliveiy  of  maps  purchased,  desires  to  rescind  the  contract,  on  account 
of  delay  in  performance,  it  is  incumbent  on  him  to  notify  the  consign- 
ors of  such  intention,  to  return  the  msips,  or  do  some  other  act  dis- 
allinning  the  contract.  Moral  School  Tp.y.  Harrison,  93 

2.  Eridrnce, — Memljer  of  Family.  —  InsvjSiciency  of  Evidence  to  Sustain 
Fin(li}i<j,'—V\Hm  a  tn;;l.  in  an  action  to  recover  for  work  and  labor, 
the  evidence  showed  that  the  phiintiff,  while  under  guardianship, 
went  to  live  with  tlic  defendant,  her  uncle,  under  an  jigieeinent  made 
with  him  by  her  guaitiian  that  slie  should  live  with  him  as  a  member 
of  his  family,  and  be  boarded,  clothed  and  educated  by  him;  that 
nothing  was  said  about  wages  or  p»y ;  that  under  this  agreement  she 
continued  to  live  with  the  family  until  her  majority,  and  until  her 
marriage,  eight  years  thereafter,  never  asldn^  or  demanding  wages 
or  pny  for  her  semces,  the  defendant  providing  for  her  support  and 
treating  her  sulistantially  as  a  member  of  his  family;  that,  fnmi  the 
time  of  her  majority  imtil  sliortly  before  her  nnirriage,  she  had 
lonned  her  mmiey  to  her  uncle,  he  paying  her  intei*est  therefor,  and 
that  tipon  settlement  with  him  she  had  allowed  him  a  certain  sum 
for  clothing  furnished  her. 

J£el&y  tliat  the  evidence  was  insufficient  to  entitle  the  plaintiff  to  recover. 

Brown  v.  Yaryan,  305 
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3.  Correction  of. — Mrttual  Mistake. — Complaint. — Verdict. — Fteadmg. — 
Practice. — ^Where  the  complaint  upon  a  contract  alleges  a  mutiufi 
mistake  as  to  the  tei-ms  thereof,  and  its  averments  show  exactly 
what  tijTOres  the  parties  agreed  and  intended  to  have  inserted  in> 
stead  of  ttiose  wHtten  tlierein,  it  is  good  on  demurrer,  and  certainly 
suffleient  after  veixlict.  TYaminel  v.  Chipmanj  474 

4.  Same. — CoTiditional  Promissory  Note. — Demand. — No  demand  is  nec- 
essary before  suit  upon  a  promissory  note  executed  payable  on  con> 
dition  that  the  maker  should  be  unable  to  show  that  he  bad  forwarded, 
to  the  payee  a  certain  sum  on  account  of  revenue  taxes  collected  by 
the  maker  as  deputy  of  the  payee.  Jb.. 

5.  Intention  of  Parties.— The  intention  of  the  parties  to  a  contract  muse 
be  gathered  from  the  language  of  the  contract,  and-wKere  that  is 
plam,  and  there  is  no  mistake  in  it,  it  is  conclusive,  itoedv.  Lewis^43S 

CONTRIBUTION. 
See  Pleading,  26. 

CONVERSION. 
See  Cities  and  Towns,  17, 19;  PARTNKKanp,  1. 

CONVEYANCE. 
Bee  Cities  and  Towns,  1 ;  Estoppel,  1 ;  Fraudulent  ComrKTAHCB; 

Partition,  3;  Real  Estate,  l«s. 

1.  IHs(^rmance. — Voidable  Deed.— A  voidable  deed  may  be  dSsafflrmed  by 
entry  on  the  land,  by  a  written  notice  of  disaffirmance,  by  a  subseqneat 
conveyance,  or  bv  any  other  equally  emphatic  act«  declaratory  of  an 
intention  to  disamrm.  Lotig  v.  Williams^  115 

2.  Same. — Act  of  Disaffirmance.— \t  is  the  act  of  disalllnnfng  which  de- 
stroys a  voidable  deed,  and  not  the  proceedings  which  may  be  takea 
to  give  force  and  effect  to  the  disaffirmance  after  it  has  be«?n  made.  /6. 

8.  Same. — Possession  not  Necessary  to  Disaffirm. — ^It  is  not  necessary  that 
tlie  grantor  in  a  voidable  deed  should  be  in  a  ]xwition  to  recover  thfr 
possession  of  the  laud  conveyed,  when  the  disafilrmauce  of  the  deed 
is  made.  /^, 

4.  Same.— Insufficient  Excuse  for  Failure  to  Disaffirm.— The  possessioa  ot 
real  estate  by  a  widow,  under  right  of  dower,  is  no  excuse  for  the 
failure  of  a  minor  heir,  to  whom  the  fee  belongs,  to  disaffirm  a  deed 
made  thereto  within  a  reasonable  time  after  arnving  at  full  age.    Ib^ 

COPY. 
See  Mortgage,  10;  Pleading,  16. 

CORPORATION. 
See  Cities  and  Towns;  Criminal  Law,  36, 37. 

COSTS. 
See  Mortgage,  8. 
Motion  to  He-Tax.— Pleading.— Complaint.^ Demurrer.— Money  VolvntarQ^ 
PaicZ.— Where  a  complaint,  considered  as  a  motion  to  re-tax  costs, 
shows  that  there  was  no  claim  pending  in  relation  to  the  cost«,  that 
they  had  all  been  paid,  and  that  the  clerk  was  not  elahnfng  anything 
moi*e  as  due,  it  is  insufficient  on  demurrer;  and  where  such  coniplaini 
fails  to  show  that  the  payment  of  costs  was  made  by  the  plxintifb 
therein,  and  that  they  wei-e  not  paid  voluntarily,  it  is  insuffieleDt  as 
a  complaint  to  i-ecover  back  the  alleged  illegal  costs. 

Thompson  y.  Jacobs.  599 
COUNTER-CLAIM. 
See  Alien,  1,  4. 

COUNTY  AUDITOR. 
See  Alien,  6;  School  Law;  Statute  of  Liicitations;  Taxes.. 
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1.  Not  Ti'ustee  of  Congressional  Township  School  Fund,— Common  SeJiool 
Fund,— 'The  auditor  of  the  county  is  uot  a  trustee  of  the  congressional 
township  schoo]  fuud.  Ware  v.  State^  ex  reU^  181 

2.  Same.— Void  Loan. — A  loan  of  one  thousand  dollai-s,  made  by  the 
auditor  of  a  county  to  himself,  is  void,  although  all  the  requu*ement8 
of  the  statute  have  been  obsei-ved.  Ib^ 

COUNTY  CLERK. 
See  Appeal  Bond,  1 ;  Replevin  Bail,  5,  7. 

COUNTY  COMMISSIONERS. 
See  Ditches  and  Drains;  Statute  op  Limitations,  2,  3. 

1.  Cmtnty  Work.—  Oravel  Eoad.— Statute  Con8tr7ted.— When  the  commis- 
sioners of  a  county  take  charge  of  the  construction  or  improvement 
of  a  free  gravel  road,  such  construction  or  improvement  becomes  at 
once  a  county  work,  within  the  meaning  of  the  act  of  Mai-ch  14th, 
1877.    Acts  1877,  Spec.  Sess.,  p.  29.        Siate^  ex  rel.^  v.  Sullivan^  121 

2.  Same.— Bond,— Contract.— When  any  work  is  placed  in  chai'ge  of  the 
commissioners  as  a  county  work,  they  are  required  to  take  a  bond 
which  shall  guarantee  the  faithful  performance  and  execution  of  the 
work,  and  that  the  contractor  shall  promptly  pay  all  debts  incurred 
by  him  in  the  prosecution  of  such  work,  including  labor,  material 
furnished,  and  for  boarding  the  laborei*s.  lb. 

3.  Same.— Title  of  Act.— Boarding  Laborers.— The  subject-matter  and 
ffeneral  character  of  the  act  of  March  14th,  1877.  are  fairly  expressed 
In  the  title,  and  it  comprehends  the  provision  for  the  payment  of 
pei'sons  boarding  laborera.  lb, 

4.  Same.— Jurisdiction, — Until  the  commissioners  of  a  county  have  ac- 
quired juiisdiction  over  a  gravel  or  other  similar  road,  and  ordered 
either  Its  constmction  or  inipravement,  they  ai*e  wholly  without  au- 
thority either  to  let  a  contract  for  work  upon  such  a  road  or  to  take 
such  a  bond.  lb. 

5.  Jurisdiction. — ^Tlie  boai'd  of  county  commissioners  is  a  court  of  spe- 
cial limited  juHsdiction,  possessing  only  such  powei*s  as  the  statute 
confers.  Not  only  is  its  jurisdiction  restricted,  but  the  mode  of  exer- 
cising its  authority  is  a  limited,  statutory  one.  Doctor  v.  Hartman^  221 

6.  Same.—Uighxcay,—  Viewers,,  Report  of,— Public  Utilitij.—\jn\e9%  a  high- 
way is  of  public  utility,  it  can  not  be  opened  across  the  lands  of  per- 
sons objecting  thereto,  even  though  the  petitioners  therefor  are 
willing  to  open  and  maintain  it  attlieir  own  expense;  and  whether 
a  highway  is  or  is  uot  of  public  utility  is  a  matter  of  which  the  com- 
missioners are  informed  by  the  report  of  viewers.  lb. 

7.  Same. — Report  of  Viewers  must  be  Acted  on. — Judgment, — The  report  of 
viewers  appointed  by  a  board  of  commissioners,  upon  petition  for 
the  location  of  a  highway,  whether  favorable  or  unfavorable  to  the 
petitioners,  must  be  acted  upon  by  the  board,  and,  if  adverse  to  the 
petitlonei*s,  the  boanl  must  pronounce  some  judgment  thereon.  Such 
report  stands  in  the  same  relation  to  such  board  as  the  verdict  of  a 
jury  to  the  court,  and  the  bonrd  should  pronounce  judgment  upon  it, 
except  in  cases  where  the  statute  i)rovldes  differently.  lb. 

8.  Same, — Power  to  Set  Aside  Report  of  Viewers, — Reviewers, — ^There  are 
but  two  cases  in  v\*hich  authority  is  given  the  boai'd  of  commission- 
ers to  set  aside  tlie  report  of  viewere.  and  appoint  reviewers,  and  these 
cases  are  especially  provided  for  by  sections  19  and  23  of  the  act  in 
relatfon  to  highways,  1  R.  S.  1876,  p.  528,  and  there  are  no  other 
cases  in  which  such  authority  can  be  implied.  lb. 

9.  Same, — Approval  of  Report  of  Viewers. — Final  Judgment^  no  Power  to 
Set  Aside. — Where  the  report  of  viewers  is  adverse  to  the  petitioners 
for  the  location  of  a  highway,  and  judgment  has  been  entered  by  the 
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board  of  commiRsioners  approviD|2:  the  report,  such  board  has  no 
right  to  set  aside  such  judgiuent  and  appoint  revie\vei*s.  lb. 

10.  i^arne.-^ Bight  to  Set  Aside  Final  Jtidyment.—The  riglit  to  set  fMt 
ftual  judgments  is  not  an  ordinaiy  incident  of  the  jurisdiction  of  coum 
of  limited  statutory  jurisdiction.  Ih. 

11.  Becord,-- Finding.  — Petition  for  Appropriation  to  Bailroad.—Elft' 
Hon,— Interpolation  of  Jiecord.— The  recitnl  in  the  entiy  of  a  board  o( 
county  commissioners,  ordering  an  election  in  a  township  upon  a 
petition  therefor  to  vote  aid  for  Ihe  construction  of  a  milroad,  "And 

/  proof  being  made  that  twenty-five  of  the  petitionei-s  are  freeholder 
of  Clinton  township.'*  is  sufficient  to  show  that  such  boni-d  found 

'  that  the  petition  was  signed  by  twentj'-five  freeholders  of  lhepJl^Ti^ 
ular  township  of  their  own  county,  and  the  mere  fact  that  such  re- 
cital was  interpolated  after  the  other  parts  of  the  euirj'  hnd  hm 
completed  does  not  affect  the  validity  of  the  entr^'  or  the  part  inter- 
polated. Chddard  v.  Stockm^m 

12.  Same. — Signing  liecord  of  Proceedings. — Utisigned  Orders  not  Void.- 
While  it  is  the  better  practice  that  the  recoi-d  of  the  proceedings  of » 
boai*d  of  county  commissionei*s  should  be  signed  by  the  niembrn 
thereof,  yet  unsigned  orders  of  the  board  are  not  void.  And,  Miien 
properly  signed  within  a  reasonable  time,  become  valid  from  the 
time  when  nmde.  lb. 

13.  Same. — Conditions  to  Appropriation  to  liailroad. — Statute  Cowtnfd.- 
A  petition  askiuj^forau  appropriation  to  aid  in  the  constnictiono! 
a  railroad  is  not  invalid  for  the  reason  that  it  does  not  ask  for  the 
annexing  of  conditions  to  the  appropriation.  The  act  of  March  i«h, 
1879,  Acts  1879.  p.  46,  enables  petitionei-s  and  voters  to  annex  con- 
ditions to  n))propriations,  but  docs  not  compel  them  to  do  so  if  tbej 
do  not  desire  any  conditions.  A 

14.  Same. — Contesting  Validity  of  Election. — Appeal  from  Order  of  Boo^i 
— Injunction. — While  tlie  law  for  contesting  elections  is  not  jipplic- 
ble  to  elections  held  for  the  piiipose  of  voting  aid  for  the  eonslrc^ 
tion  of  a  railroad,  yet  the  board  of  county  commissioners  hast* 
right  to  go  behind  tlie  canvass  of  the  vote  and  inquii*e  into  the  inidj 
of  the  reiurn  made  by  the  canvassei-s;  and  any  individual  intcrv«!ed 
may  appear  before  the  board  and  contest  the  i^esult  of  the  electif»n, 
anci  if  aggrieved  at  Ihoir  decision  may  appeal  to  the  circuit  cucrt. 
and  in  tins  way  the  validity  of  the  result  of  such  election,  as  toiht 
legality  of  the  votes  cast,  may  be  contested,  but  not  by  a  suit  to  en- 
join the  collection  of  the  tax  levied  in  pui'suauce  tiiereof.  /^ 

15.  Same. — Levy  of  Less  than  One-half  of  Donation, — Appeal.— UA^'^^^ 
case,  the  one  per  cent,  levied  for  the  current  year  amountwliolH 
than  one-half  of  the  amount  of  the  donation  asked,  the  reoHflf 
therefor  is  by  appeal  from  the  order  whereby  the  le^'y  was  made.  V- 

16.  Same.— Granting  Prayer  of  Petitioners. — Sujgiciency  of  Order.--'^ 
iTcital  in  the  record  of  the  oi-der  of  the  board  of  commi>5ioiit:5 
making  such  an  appropriation,  that  '*it  is  hereby  oi-dered  that » 
specialtax  of  one  per  cent.  ♦  *  be  and  the  same  is  liereby  levieu, 
♦  ♦  for  the  purpose  of  raising  one-half  of  llie  amount  .«ipecitietl  ic 
said  petition,"  is  a  sufficient  granting  of  the  prayer  of  the  i)eiitiou.  /'♦ 

17.  Same.— Property  Omitted  from  Taxation  Does  not  Bender  Tax  on  (>>• 
Property  Invalid.— U^  in  making  the  levy  for  such  donation,  itrtij: 
taxable  property'  of  the  township  was  omitted  from  the  asses5iofR'< 
the  tax  upon  all  other  property  that  has  been  assessed  is  not  the!t(>v 

rendered  invalid.  ^''' 

COUNTY  TREASURER. 
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COVERTURE. 
See  Husband  ani>  Wife;  Partition,  3. 

CRIMINAL  LAW. 

1.  Murder. — Evidence*  Insiijfficipncfj  of  *«>  Sustain  Conviction. — ^Where,  on 
the  trial  of  a  defendant  iiulicted  for  nnn*dei\  the  evidence  tended  to 
show  that  the  accused  \va.s  at  his  lionie,  and  that  tlie  deceased  had 
followed  him  there  for  the  ))iiri>ose  of  forcinp^  him  into  a  ti^ht,  and 
that  in  the  altercation  the  dec('a.«ed,  in  nssanltin^  the  accused,  was 
fatally  stabbed  by  hinu  such  evidence  is  Insuttlcient  to  sustain  a  con- 
viction of  tiie  Clinic  of  murder  in  the  se<!und  degree.  Millers,  atatcyl 

2.  iSame.  -  Sfiff- Offence. — Assault. — Justifiahlc  Homicide. — It  is  not  neces- 
sary for  one  to  tiee  from  his  home  to  avoid  a  tight  thrust  u]>on  him 
by  an  assailant,  in  order  to  justify  or  excuse  a  homicide  resulting 
therefrom.  Being  without  fault,  and  in  a  place  where  he  has  a  right 
to  be,  if  violently  assaulted,  he  ma}',  without  retreating,  repel  force 
by  force,  and  if.  m  the  reasonable  exercise  of  his  riglit  of  self-defence, 
)iis  assailant  is  killed,  he  is  justitiable.  Ih. 

3.  Gaminrj. — Pleading.— Indictment. — Surplusage. — An  indictment,  aver- 
ring that  the  defendant  did  -*keep  his  said  room  and  tenement  to  be 
used  for  gaming/'  suIUciently  charges  the  offence  of  keeping  a  house 
for  gamming,  under  the  tirst  brauv'h  of  secrioh  %)  of  the  act  concern- 
ing misdemeanors,  2  R.  S.  1S7G,  p.  4^.1;  and  such  indictment  is  not 
rendered  bad  by  averring  the  kind  of  games  pla3'ed  and  stating  the 
names  of  the  persons  by  whom  such  games  were  played. 

State  v.  Pancake^  15 

A.  Renting  Property  for  Gaming  Purposes. — Evidence. — To  sustain  a  prose- 
cution, under  section  '20  of  tlie  act  delining  misdemeanoi*s,  etc..  2'R. 
S.  1S7G.  p.  405),  tlie  State  must  show,  i)y  suilicient  evidence,  elrlier  di- 
rect or  circumstantial,  that  the  accused  rented  the  property  to  be  used 
for  the  purpose  of  gaming.  Itodifer  v.  State.,  21 

6.  Prosecution  ft//  Affidavit  and  Information. — In  a  prosecution  by  affidavit 
and  informati(»n.  tlie  allidavit  must  $<ate  that  the  defendant  is  in  cus- 
tody on  the  charge  t>referred  against  him,  and  that  the  grand  jury  of 
the  county  is  not  in  session.  State  v.  llenderson^  23 

6.  Gaming  Table. — Indictment. — Evidence. —  Variance. — ITnder  an  indict- 
ment charging  the  defendant  with  keeping  and  exhibiting  a  pool 
table  for  the  purposes  of  gaming,  evidence  that  lie  kept  a  billiard 
table,  and  not  a  pool  table,  is  a  faUil  variance.      Sumner  v.  State.  52 

H.  Same. — Statute  Cunstnied.—Eridence.—Thn  clause.  '*for  the  pnri)0se 
of  wagering,"  in  section  74,  2  R.  S.  1870,  p.  480,  making  it  a  misde- 
meanor for  one  to  keep  a  gaming  tabhj,  means  *'for  the  purpose  or* 
(himself)  *•  wage  ring,  "and  not  for  the  purpr)ise  of  permitting  otliers 
to  wager  thereon;  and  where,  in  a  prosecution  under  said  section, 
the  evidence  fails  to  show  th:it  tlie  defendant  kept,  or  exhibited  tlie 
table  for  the  purpose  of  wagering  thereon,  or  that  he  ever  did  wager 
thereon,  though  he  permitted  others  to  do  so,  it  is  iusufllcient  to 
waiTJint  a  conviction.  lb. 

8.  /Same. — A  criminal  statute  will  not  be  extended  by  construction  be- 
yon<l  what  its  terms  fairly  import.  "  lb, 

.9.  Instruction. — Reasonable  Doubt. — An  instruction  that  the  jury  should 
be  so  convinced  liy  the  evidence,  that  as  prudent  men  they  would 
fee!  safe  to  act  upon  such  <*onviction  In  mattei-s  of  tlie  highest  con- 
cern to  their  own  dearest  and  most  imt)ortant  interchts  under  circum- 
stan<;es  whei'e  there  was  no  compulsion  or  coercion  upon  them  to  act 
at  all,  is  not  an  essential  departure  from  the  doctrine  of  reasonable 
4loubt  as  laid  down  in  Bradley  v.  The  State^  31  Ind.  4d2. 

Garfield  v.  StaU^  60 
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board  of  commissionei-s  appro vi 0*2:  the  report,  such  board  has  no 
right  to  «et  juslde  such  judgment  and  appoint  review-el's.  lb. 

10.  JSame.—Hight  to  Set  Aside  Final  Judgment. --The  rigiit  to  set  aside 
flual  judgements  is  not  an  oi-dinaiy  incident  of  the  jurisdiction  of  comts 
of  limited  statutory  jurisdiction.  Ih, 

11.  Becord.^  Finding,  — Petition  for  Appropriation  to  liailroad.— Elec- 
tion.—Interpolation  of  Becord.—The  recital  in  the  entry  of  a  board  of 
county  conimissluners,  ordering  an  election  in  a  township  upon  a 
petition  therefor  to  vote  aid  for  Uie  construction  of  a  railroad,  "And 

I  proof  being  made  that  twenty-five  of  the  petitioners  aie  freeliolders 
of  Clinton  township.''  is  sufficient  to  show  that  such  boaitl  found 

'  that  the  petition  was  signed  by  twenty-five  freeholders  of  I  lie  p:irtic^ 
ular  township  of  their  own  co'unty,  and  the  niei-e  fact  that  such  re- 
cital was  interpolated  after  the  other  parts  of  the  enti-y  had  been 
completed  does  not  affect  the  validity  of  the  entn'  or  the  part  inter- 
polated. Goddardy.  IStoekman,400 

12.  Same. — Signing  Becord  of  Proceedings. — Unsigned  Orders  not  Void.— 
While  it  is  the  better  practice  that  the  recoixl  of  the  proceedings  of  a 
board  of  county  commisslonei*s  should  be  signed  by  the  members 
thereof,  yet  unsigned  ordei-s  of  the  boaixl  are  not  void,  and,  wlien 
properly  signed  within  a  reasonable  time,  become  valid  from  the 
time  when  made.  lb. 

13.  Same. — Conditions  to  Appropriation  to  Bailroad. — Statute.  Constmed.— 
A  petition  asldng  for  an  appropriation  to  aid  in  the  constiiietion  oi 
a  railroad  is  not  invalid  for  the  reason  that  it  does  not  ask  for  the 
annexing  of  conditions  to  the  appropriation.  The  act  of  March  8th, 
1870,  Acts  1879,  p.  46,  enables  petitionei-s  and  voters  to  annex  con- 
ditions to  n])propriations,  but  does  not  compel  them  to  do  so  if  they 
do  not  desire  any  conditions.  lb, 

14.  Same. — Contesting  Validity  of  Election. — Appeal  from  Order  of  Board. 
— Injunction. — Wliile  the  law  for  contesting  elections  is  not  applica- 
ble to  elections  lield  for  the  puipose  of  voting  aid  for  the  consimc- 
tion  of  a  railroad,  yet  the  board  of  county  commissioners  has  the 
right  to  go  behind  tlie  canvass  of  the  vote  and  inquire  into  the  truth 
of  the  return  made  by  the  canvassers;  and  any  individual  interested 
may  appear  before  the  board  and  contest  the  i^esult  of  the  election, 
and  if  aggrieved  at  their  decision  may  appeal  to  the  circuit  conrt, 
and  in  tins  way  the  validity  of  the  result  of  such  election,  as  to  the 
legality  of  the  votes  cast,  may  be  contested,  but  not  by  a  suit  to  en- 
join the  collection  of  the  tax  levied  in  pui-suauce  thereof.  lb. 

16.  Same. — Levy  of  Less  than  One-half  of  Donation. — Appeal. — If,  insnch 
case,  the  one  per  cent,  levied  for  the  current  year  amounted  to  less 
than  one-half  of  the  amount  of  tlie  donation  asked,  the  i*euiedy 
therefor  is  by  appeal  from  the  order  whereby  the  le\y  was  made.  lb, 

16.  Same.— Granting  Prayer  of  Petitioners. — SufficieTicy  of  Order.— The. 
recital  in  the  record  of  the  order  of  the  board  of  commissioners 
making  sucli  an  appropriation,  that  *Mt  is  hereby  ordeit»d  thai  a 
specialtax  of  one  per  cent.  ♦  ♦  be  and  the  same  is  liereby  levied, 
♦  ♦  for  the  purpose  of  raising  one-half  of  the  amount  specilied  in 
said  petition,"  is  a  stifiicient  granting  of  the  prayer  of  the  i>eiitiou.  lb. 

17.  Same..— Property  Omitted  from  Taxation  Does  not  Render  Tax  on  Other 
Property  Invalid.— U^  in  making  the  levy  for  such  donation,  certain 
taxable  property  of  the  township  was  omitted  fi-om  the  assessment, 
tlie  tax  upon  all  other  property  that  has  been  assessed  is  not  thereby 

rendered  invalid.  ^^* 

COUNTY  TREASURER. 
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CKIMIXAL  T.AW. 

1.  Murder. — Evidence,  Lwifficipiirjj  of  ta  Sustain  Conviction, — ^Where,  on 
the  trial  of  a  ilefeii<lant  hidicted  for  niiii*dei%  the  evidenec  teiideil  to 
show  that  tlic  accused  wa.s  at  his  lioine,  and  that  tlie  decea^:ed  had 
followed  him  there  for  tiie  p(tr])ose  of  forciiio^  him  into  uti^hti  and 
that  in  the  altercation  the  dect^ased,  in  assaniting  the  aecnsed,  wtis 
fatally  stabbed  by  him,  sncli  evidence  is  insnttlcient  to  snstain  a  con- 
viction of  tlie  crime  of  nnirder  in  the  second  degree.  Millerv.  iState^l 

2.  JSnmp.  -  Si'ff'D"fHnce. — Assault. — Just{flahle  Homicide. — It  is  not  neces- 
sary for  one  to  Hee  from  his  home  to  avoid  a  tight  thrnsc  n])on  him 
by  an  assailant,  in  order  to  justify  or  excuse  a  homicide  resulting 
therefrom.  Being  without  fault,  and  in  a  place  where  lie  lias  a  right 
to  be.  if  violently  assaulted,  he  nuiy,  witliout  retreating,  repel  force 
by  force,  and  If,  in  the  reasonable  exercise  of  his  right  of  self-defence, 
his  assailant  is  killed,  he  is  justillable.  lb. 

3.  Garwinfj. — Pleading. — Indictment. — Surplusage. — An  indictment,  aver- 
ring that  the  defendant  <lid  **kecp  his  said  room  and  tenement  to  be 
used  for  jraming,"'  sulHciently  charges  the  offence  of  keeping  a  house 
for  gamming,  under  the  tlrst  braui'h  of  necrioh  23  of  the  act  concern- 
ing misdemeanors,  2  R.  S.  1S7G,  p.  460;  and  such  indictment  is  not 
rendered  bad  by  avernng  the  kind  of  games  played  and  stating  the 
names  of  the  persons  by  whom  such  games  were  played. 

State  V.  Pancake^  1 5 

4.  Benting  Property  for  Gaming  Purposes. — Evidence. — To  sustain  a  prose- 
cution, under  section  20  of  the  act  detlning  misdemeanors,  etc.,  2'R. 
S.  1870.  p.  40i),  the  State  must  show,  by  suillcient  evidence,  cither  di- 
rect or  civcumstnntial,  that  the  accused  rented  the  ])roperty  to  be  used 
for  the  purpose  of  gaming.  llodifer  v.  State^  21 

b.  Prosecution  hij  Affidavit  and  Information. — In  a  prosecution  by  affidavit 
and  information,  the  affidavit  must  sitate  that  the  defendant  is  in  cus- 
tody on  the  charge  preferred  against  him,  and  that  the  grand  jury  of 
the  county  is  not  in  session.  State  v.  Henderson^  23 

6.  Gaming  Table. — Indictment. — Evidence. —  Variance. — Under  an  indict- 
ment charging  the  defendant  with  keeping  and  exhibiting  a  pool 
tjible  for  the  purposes  of  gaming,  evidence  that  he  kept  a  billiard 
table,  and  not  a  pool  table,  is  a  fatal  variance.      Sumner  v.  State.  52 

.7.  Same. — Statute  Constnied.—Enidencp.—Thii  clause,  **for  the  purpose 
of  wagering,"  in  section  74,  2  R.  S.  1870,  p.  480,  making  it  a  misde- 
nieanor  for  one  to  keep  a  gaming  table,  means  *'for  the  puri)ose  of" 
(himself)  *•  wagering."  and  not  For  the  purpose  of  permitting  otliei-s 
to  wa^er  thereon;  and  where.  In  a  prosecution  under  said  section, 
the  evidence  fails  to  show  that  the  defendant  kept  or  exhibited  the 
table  for  the  purpose  of  wagering  thereon,  or  that  he  ever  did  wager 
thereon,  though  he  permitted  others  to  do  so,  it  is  insufficient  to 
Avaniint  a  conviction.  lb. 

^.  iSame. — A  criminal  statute  will  not  be  extended  by  construction  be- 
yond what  its  terms  fairly  Import.  "  lb. 

S>.  Instruction. — lieaaonable  Doubt.— -An  instruction  that  the  jury  should 
be  so  convinced  by  the  evidence,  that  jis  prudent  men  they  would 
feel  safe  to  act  upon  such  conviction  in  nnittei-s  of  tlie  highest  con- 
cern to  their  own  dearest  and  most  important  interests  under  circum- 
6tan(;es  where  there  was  no  comptdsion  or  coercion  upon  tliem  to  act 
at  all,  is  not  an  essential  departure  from  the  doctrine  of  reasonable 
4loubt  as  laid  down  in  Bradley  v.  Tlie  State^  31  Ind.  492. 

Garfield  v.  State^  60 
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10.  Same.^Teaehings  of  Experieiuie.—An  instruction,  that  *^It  is  not  no* 
common  for  ili£fei*ent  witnesses  of  the  same  conversiitlon  to  ^ve  pre- 
cisely opposite  aceoiuits  of  it,**  etc.,  does  not  contniu  a  proposition 
of  law,  but  only  declai'ations  of  supposed  facts,  wliicii  must  be  left 
to  tlie  jury,  in  the  light  of  their  exj>erieuce.  lb, 

11.  Same. — lUtrmltss  Error. — It  is  no  cause  for  complaint  that  such  an 
instniction  has  been  refused  wiien  tlie  ffixiunds  for  distiusting  hucI 
doubting  testimony  have  been  fully  anu  clearly  stated  iu  other  in- 
fitnictions  given  at  the  defendant's  request.  76. 

13.  Same.—Doubta  not  SquivaUefU. — It  was  not  error  to  refuse  to  instruct 
the  jury  that  tliey  must  acquit  the  defendant,  if  they  liad  a  reasona- 
ble uoubt  as  to  whether  he  left  B.  on  the  1st  of  December,  and  was 
present  at  the  house  of  8.  B.  on  the  morning  of  tlie  2d  of  December, 
1870.  The  court  could  not  say  as  matter  of  law,  that  a  doubt  whether 
the  defendant  left  B.  on  December  1st  wtis  equivalent  to  a  doulit 
whether  he  was  present  at  the  time  and  place  of  tiie  offence.         lb, 

13.  Smne. — Larceny. — Bank  Bills  and  Money. — Personal  Goods. — ^Under 
section  24,  2  K.  8. 187G,  p.  435,  the  phrase  ''goods  and  chattels,'*  in- 
au  indictment,  means  '*i)ersonal  goods,  of  which  laix'enj'  may  be 
committed,**  and  includes  **bauk  bills  and  money.**  /6. 

14.  Indictment.^  Title. —  Variatice. — Repugnancy. — Under  the  sixth  clause 
of  section  G1, 2  R.  S.  1870,  p.  386,  an  indictment  is  not  bad  for  repng* 
nance  where  the  defendant  is  truly  named  in  tlie  body  of  the  indict- 
ment, but  another  i)ersoii  is  named  in  tlie  title.         iState  v.  Boss^  80 

16.  Crime  Committed  by  Convict  while  in  Penitentiary. — Jurisdletian, — 
Sentence  Afffudged.— Where  a  prisoner,  while  undergoing  imprison- 
ment in  the  penitentiary  for  a  term  of  years,  commits  a  criminal 
offence,  the  circuit  court  of  the  county  where  such  offence  is  commit- 
ted has  juiisdiction  to  try  him  therefor,  and  may  adjudge  that  he  be 
imprisoned  for  a  term  extending  beyond  the  tenn  for  wnich  he  was 
ali*eady  sentenced,  or  for  life,  or  nniy  adjudge  that  he  suffer  death. 
And,  where  the  term  of  impiisonment  adjudged  is  for  1  ife,  it  wiU 
commence  on  the  day  of  conviction  and  sentence,  and  niii  concur- 
rently with  the  term  of  the  pix*vious  sentence.  Kennedy  y.IIoieardj  87 

16.  Same.—  Term  of  Imprisonment, — Several  Convictions. — Tlie  courts  of, 
this  8tate  have  no  authority  to  adjudge,  on  several  convictions,  that 
one  term  of  imprisonment  shall  commence  at  the  expiration  of  an- 
other, lb, 

17.  Verdict.— Judgment.— Where^  on  a  conviction  for  grand  larceny,  the- 
verdict  of  the  jury  contains  no  express  disqualification  of  tlie  defend- 
ant for  holdinf^  office,  and  the  judgment  follows  the  verdict,  the 
defendant  not  having  been  shown  to  tiave  suffered  any  injury  there- 
by, such  verdict  is  not  void,  and  no  error  was  committed  In  rendering 
judgment  thereon.     Wilson  v.  The  State,  28  lud.  303.  distinguished. 

Shaferv.  State.90 

18.  Same. — Indictment. — Practice.— Evidence.— An  objection  to  an  indict- 
ment, that  the  ]n*operty  charged  to  have  1)een  stolen  is  inaccur:itel7 
described,  is  no  cause  for  qnasliing  the  indictment,  where  the  objec- 
tion is  not  applicable  to  all  the  pi^opem*  named  therein.  The  proper 
way  to  present  such  objection  is  to  object  to  the  admission  of  any 
evidence  concerning  the  property  inaccunitely  described.  lb, 

10.  Affidavit  and  Information.—  Constit7ttio)ial  Law. — ^llie  act  approved 
March  29th,  1879,  Acts  1879,  p.  143,  ^Mn  relation  to  prosecutions  of 
felonies  by  affidavit  and  information  iu  certain  cases,**  is  general  and 
of  uniform  operation  throughout  the  State,  and  is  constitutional. 

Heanley  v.  State^  99 

20.  Same,— Defendant's  Personal  Bight.— Jurisdiction.— The  provision  in 
section  2,  that  *^any  pei*8on  charged  with  a  felony  shall  have  tbe^ 
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riffht  to  demand  that  he  be  prosecuted  by  affidavit  and  informatioit 
>vTthoiit  delay,**  gives  u  pei-sonul  right  whioli  he  may  exercii<e  if  he 
elect  so  to  do.  but  tlie  counts  jurisdiotion  does  not  depend  upon  iiis 
exercise  or  non-exercise  thereof.  lb, 

21.  Indictment, — Exception  in  iStotnte.— Exceptions  to  offences  created  by 
Htntute.  not  contained  in  the  enacting  clause  or  in  the  definition  of 
tlie  offences,  but  in  a  subsequent  claune  or  statute,  ai*e  mattei*s  of  de- 
fence, and  need  not  be  negatived,  eitlier  in  the  indictment  or  by  the 
evidence.  State  v.  Maddox^  105 

22.  Same.—Dratoing  Dangerous  Weapon. — It  is  not  necessary,  in  an  indict>- 
nient  under  tiie  act  of  Maroli  IHth,  1875.  2  R.  8. 187G,  p.  459,  for  draw- 
ing a  dangerous  weapon,  to  negative  the  exception  contained  in  the 
proviso  to  such  act.  lb, 

23.  Felony, — Affidavit  and  Information.— Statute  Construed. — In  a  prose- 
cution for  felony,  under  section  1  of  the  act  of  March  29th,  1S79,  Acts- 
1879.  p.  143,  the  averments  in  the  information,  '*  that  an  indictment 
was  found  by  the  grand  jury  and  quaslied,  and  that  said  grand  jury 
is  not  now  in  session/'  are  insufficient,  under  either  the  first  or  second 
clause  of  said  section.  Iter  v.  State^  188 

24.  Assault  and  Battery. — Evidence.-- Admission. — Res  Oesta. — Declarations 
Against  Interest. — In  a  piosecution  for  assault  and  batteiy  it  is  com- 
]ietent  for  the  State  to  prove  declarations  made  by  the  accused, 
whether  made  at  the  time  of  the  commission  of  the  offence  or  not^ 
or  wliether  the  injured  person  was  or  was  not  present  when  they  wei-e 
made.  Declarations  against  interest  are  admissible  in  evidence,  al- 
thougii  not  a  part  of  the  res  gestae,  Allen  v.  State^  21 9 

25.  Affidavit  and  Information.— Constitutional  Law. — Case  Overrtiled. — ^'ITia 
act  of  March  29th,  1879,  Acts  1879,  p.  143,  in  relation  to  the  prosecu- 
tion of  felonies  by  affidavit  and  information,  is  constitutional  and 
valid,  and  whatever  Is  in  conflict  with  this  conclusion  in  Heed  v.  The 
StatCj  12  Ind.  (Ml,  is  ovenulcd.  J^mes  v.  State.^  249 

20.  Same.— Jurisdictional  Facts  put  in  Issue  by  Plea  of  Not  Guilty. — Evi- 
dence.—The  jurisdictioiuil  facts  nccessiU'v  to  give  the  court  authority 
to  try  felonies  by  affidavit  and  infonnation,  under  said  act  of  March 
29th,  are  put  in  issue  by  a  plea  of  not  guilty,  and  sucli  fact  must  be. 
cstal>lishcd  by  competent  and  sufficient  evidence.  lb, 

27.  Same. — Evidence  of  Jurisdiction. — As  to  the  sufficiency  of  the  evidence 
of  jurisdictional  facts  to  sustain  the  verdict  in  such  prosecution,  see 
opinion.  76^ 

28.  Forgery. — Evidence. — Indictment.  —  Variance. — In  a  prosecution  for  the 
forgery  of  a  national  bank  note,  tlie  copy  of  the  note  set  out  in  the 
inutctment  contained  the  name  **L.  W.  Chittenden,  Kegister  of  the 
Treju*niT»''  while  in  the  note  offered  in  evidence  the  name  appeared 
to  be  "t.  E.  Chittenden,  Register  of  the  Treasury.*' 

HeUU  that  such  variance  was  mateiial  and  fatal,  aud  the  note  inadmissi-p- 
ble  in  evidence.  State  v.  Pease^  263 

29.  Felony. — Practice. — Affldavit  and  Information. — Constitutional  Law. — 
Tlie  act  ill  relation  to  prosecutions  of  felonies  by  affidavit  and  infor- 
mation in  certain  cases,  approved  March  29th.  1879,  Acts  1879,  p. 
143,  is  constitutional.  Sturm  v.  State^  278 

30.  Same. — Sufficiency  of  Affidavit. — ^Tlie  averment,  in  an  siffidavit  and  in- 
formation, **and  affiant  further  says  that  tliere  is  no  grand  jury  in 
session  at  this  term  of  said  WaiTen  Circuit  Court,  and  that  tlie*  de- 
fendant is  now  in  the  jail  of  said  county  on  said  charge,"  is  sufficient 
imder  the  first  clause  of  section  1  of  said  act.  lb, 

31.  Savie.— Information.— ^^AffianV^  Instead  t^  "•Prosecuting  Attorney. ^^ — 
Jurisdictittn. — An  objection  that  tlie  woru  *'affiant'^  was  used,  instead 
of  the  words  ^'Prosecuting  Attorney,'-  in  an  information,  can  ugc  b^ 


€20  INDEX. 

raised  for  the  first  time  on  an  assignment  of  error  qnesttoiiin^  the 
jurisdiction  of  tiie  court.  lb. 

^2.  Same,— Practice.— New  Trial. — In  criminal  cases,  tlie  application  for 
a  new  trial  must  be  made  before  judgment.  /6. 

33.  Sany..— Prayer  of  luformation.— The  prayer  of  an  information,  '"tliat 
a  warrant  be  issued  for  the  said  defendant  in  tiiis  behalf,  that  he  may 
answer  in  the  premises."  can  not  be  allowed  to  control  or  modify 
the  direct  charge  or  charges  contained  in  tlie  body  thereof.  76. 

34.  Sanxe.— Refusal  of  Continuance. — New  Trial. — Assignment  of  Error.— 
Supj^eme  Court. — The  improper  refusal  of  a  continuance  is  not  one  of 
the  causes  for  which  a  new  trial  of  a  ciiminal  case  can  be  granted, 
but  It  uuist  be  the  subject  of  an  independent  assignment  of  enx>r  in 
the  Supreme  Court.  lb. 

35.  Same. — Practice. — Supreme  Court. — ^The  settled  practice  of  requiringa 
specific  assignment  of  all  erroi-s  relied  upon  in  the  Supreme  Court  la 
criminal  cases,  the  same  as  in  civil.wiil  not  n^w  be  departed  from.  lb. 

.  36.  Burglary. — Indictment.—  Corporation. — Railroad  Company. — Presvmjh 
Wou.— Where  an  indictment  for  burglary  charges  that  the  offence  was 
conunitted  by  a  burglarious  entrance  into  the  ottice  of  a  railroad 
company,  therein  designated,  it  is  not  necessary  to  also  aver  that 
such  company  was  a  corporation,  partnership  or  stock  coni)>any. 
In  such  case  coriK>rate  existence  will  be  implied.    Norton  v.  State,  337 

4J7.  Same. — Evidence. — De  Facto  Corporation. — It  is  not  error  in  such  case 
to  permit  a  witness  to  state  that  such  railroad  company  was  a  cor- 
poration ;  it  is  sntticient  to  prove  that  such  company  was  known  and 
acting  as  a  corporation.  .  Jb. 

3S.  Forfeiture  of  Bail  Deposit. — Prosecuting  Attorney. — Docket  Fees-^Per- 
ceniage  on  Forfeited  Recognizance.— A  prosecuting  attorney  is  entitled 
to,  and  should  be  allowed,  the  same  docket  fee  upon  the  forfeinire 
of  money  deposited  as  bail,  as  upon  a  forfeited  recognizance,  such 
fee  to  be  paid  out  of  such  forfeited  money ;  but  he  is  not  entitled  to 
a])ercentuge  thereon,  unless  ho  has  prosecuted  to  final  judgment  a 
suit  for  the  recovery  of  the  forfeited  money,  and  then  only  to  a  per- 
centage on  the  amount  collected.  St<ite  v.  Barron^  374 

39.  Same. — Fees  of  Clerk  and  Justice  of  the  Peace. — A  court  has  no  au- 
thority to  direct  the  payment  of  the  clerk's  fees,  or  tlie  costs  of  the 
justice  of  the  peace  by  whom  a  defendant  was  conmiitted,  out  of  the 
forfeited  money  deposited  by  him  as  bail.  lb. 

40.  Appeal.  Now  and  When  Taken. — Filing  Transcript. — An  appeal  to  the 
Supreme  Court,  in  a  criminal  cause,  is  considered  as  taken  on  the 
day  on  which  notice  thereof  is  fully  sei-ved  on  the  proper  oflicei-s  or 
party,  and  the  transcript  of  the  record  nuist  be  filed  in  the  Supreme 
Court  within  thirty  days  thereafter,  or  tlie  appeal  will  be  dismissed. 

Price  V.  State.  o53 

41.  Sale  of  Intoxicating  Liquor  on  Day  of  Municipal  Election. — Statute 
Construed.— An  election,  held  by  a  city  under  section  1  of  the  act  of 
March  25th,  1879.  Acts  1879,  p.  88,  authorizing  cities  to  construct 
^vater-works.  is  a  municipal  election,  within  the  meaning  of  soction 
1  of  the  act  of  March  5th,  1877,  Acts  1877,  Reg.  Sess.,  p.  92,  prohih- 
iting  the  sale  of  intoxicating  liquoi*s  on  the  day  of  a  municipal  elec- 
tion. State  V.  KUld,  554 

42.  Assault  and  Battery. — Indictment. — SvMriency  of. — In  a  prosecution  for 
assault  and  battery,  an  indictment  charged  that  the  defendant  '-did 
unlawfully  commit  an  assault  and  battery  upon  the  ])erson  of  o!ie 
M.  S.,  by  then  and  there,  in  a  rude,  insolent  and  angry  niauoer, 
touching,  striking,  beating,"  etc..  the  said  M.  S. 

Jield^  tliat  it  was  insuificient  for  want  of  an  averment  tiiat  the  tonchin?, 
etc.,  was  unla>vful.  State  v.  Smitlij  557 
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43.  Same. — ^It  is  not  necespary  to  use  the  >vonl  "unlawful"  In  deRcribing 
the  toiichhig,  etc.,  if  another  tenu  of  the  same  import  and  meaning 
be  employed.  Ib^ 

44.  PleadUig, — Indictment.  —  Perjury.  —  Schedule  of  Property  Beturned  for 
Taxation. — An  indU^tmcnt  for  perjury  in  talcing  an  oath  to  a  seliodnle 
of  propei'ty  returned  for  taxation,  under  se(*tion  40  of  the  act  of  De- 
cember 21st.  1872, 1  R.  S.  1876,  p.  81,  must  set  forth  an  exact  copy  of 
the  oath  administered  to  the  defendant,  and  if  it  purport  to  set  forth 
only  the  stibstance  and  tiffect  thereof,  it  is  not  sufficient  on  motion  to 
quash.  State  v.  Blackstone,  592 

45.  Same.— Query. — Ought  not  the  indictment  also  to  set  forth  by  exact 
copy  so  much  of  the  schedule  as  is  relevant  to  the  alleged  perjin-y?  lb. 

46.  Practice. — Instructions. —  Venue. — An  instruction,  in  a  tHal  of  a  crim- 
inal case,  is  not  fatally  defective  because  it  does  not  inform  the  jury 
in  terms  that  they  nmst  be  satisfied  that  the  alleged  crime  was  com- 
mitted in  the  county  named  in  the  indictment.  The  phrases  ^*a8 
charged*'  and  *'as  alleged.'^  used  in  such  instruction.  Inform  the 
jury  that  they  must  be  satisfied  that  the  crime  was  conunitted  at  the 
place  charged  in  the  indictment.  Dyer  v.  StatCy  694 

47.  Same. — Absence  of  Evidence. — Presttmption. — Without  the  evidence  in 
the  record,  the  Supreme  Court  can  not  judge  of  tlie  applicability  of 
instmctions.  or  know  that  they  were  not  pertinent  to  the  evidence^ 
and  in  such  condition  of  the  record  will  assume  that  the  trial  court 
did  right.  Error  will  not  be  presumed,  but  must  be  affirmatively 
shown.  lb. 

48.  Same. — Purity  of  Reagents. — Chemical  Analysis. — Q^iestion  for  Jury. — 
When  certain  reagents  are  shown  to  have  been  employed  in  a  chem- 
ical analysis  to  be  used  in  evidence,  the  question  of  the  purity  or 
impurity  of  such  reagent*  is  one  for  the  jury,  and  a  presumption  of 
their  impurity  can  not  be  indulged  in  favor  of  the  innocence  of  tlie 
defendant.  lb, 

49.  Indictment.-^A^  a  general  rule,  it  is  sufficient  to  charge  an  offence  in 
the  language  of  the  statute  by  which  the  offence  Is  defined. 

Payne  v.  State^  203 
CROSS  COMPLAINT. 
See  Mortgage,  10;  Pleading,  2, 4, 17;  Practice,  7. 

CROSS  EXAMINATION^. 
See  Evidence,  6. 

DAMAGES. 
See  Mortgage,  0;  Negligence,  1,  7, 15. 16;  Pleading,  24. 

DAMAGES.  MEASURE  OF. 
See  Appeal  Bond,  2;  Cities  and  Towns,  13. 

DEBT. 
See  Action  on  Assigned  Debt. 

DECEDENTS'  ESTATES. 
See  Alien.  2;  Evidence,  11 ;  Real  Estate.  5;  Will,  o. 

1.  Appeals  by  Eoceaitors  and  Administrators. — Statute  Construed. — ^The 
provisions  of  sections  ISO  and  190  of  *'An  act  providing  for  the  set- 
tlement of  decedents'  estates,'*  etc.,  2  R.  S.  1S7G,  p.  557,  have  no 
applicsition  to,  and  do  not  govern,  a])peals  in  suits  not  prosecute^ 
under  that  act,  and  which  are  expi*essly  authorized  by  sections  4  an^ 
21  of  the  code.  Busk^  ^dw'r,  v.  Gray^  231 

2.  S^ipreme  Court. — Appeal. — Motion  to  Dismiss. — Practice. —  Waiver. — ^ 
motion  to  dismiss  an  appeal  under  sections  189  and  100,  2  R.  S.  1S76, 
p.  557,  because  no  bond  was  tiled  as  reqidred,  comes  too  late  wheq 
made  two  yeara  after  the  case  had  been  submitted  by  agi-eemonty 
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and  brieffl  upon  the  merits  filed  by  each  party,  and  must  be  comid- 
ereU  as  waived.  West  v.  Corwu,  2€5 

3.  GuaTdian, — Fbial  Settlement. — Collateral  Attack, — ^I'he  final  settlement 
of  a  guardian  or  administrator  can  l>e  set  aside  or  opened  up  only  by 
a  direct  proceeding  for  that  purpose.  It  can  not  be  attacked  by  a 
suit  on  the  bond  or  by  a  suit  agsiinst  tbe  guardian  or  adDiinistnitor 
pei*sonally  or  in  any  other  collacenil  manner.  Peacoeke  Y,Leffler/S27 

4.  Legatee,—  Action  for  Money  Advanced  to  Executor  to  Make  Settlement,— 
Fraud,— Cmnplaint, — Where,  in  an  action  by  the  sole  legatee  of  an 
estate  against  tlie  executor  thereof,  after  his  final  settlement,  to  re- 
cover money  advanced  to  such  executor,  to  enable  him  to  make  a 
speedy  settlement  of  the  estate,  the  complaint  avere  that  the  execu- 
tor charged  himself  with  the  sum  so  obtained,  and  applied  it  in  the 
settlement  of  the  estate,  the  additional  averment  tlierein,  that  he 
procured  such  money  fi*om  the  les^tee  by  false  representations,  is 
insufiicient  to  show  actionable  frauu  on  the  pait  of  such  executor.  Ih, 

^.  Attachment  of  Administrator, — P^^actice, — Pleading, — ^A  right  to  a  trial 
by  jury,  **in  all  cases  where  there  is  an  issue  of  fact,"  under  section 
188,  2  R.  8. 187C,  p.  ooG,  implies  the  riglit  in  an  administrator  to  {Hit 
a  case  against  him,  imder  section  22  or  section  161  of  tlie  act  i*oii- 
cernhiff  the  settlement  of  decedents*  estates,  in  shape  for  trial  by 
special  pleas,  or  by  answer  in  denial,  tendering  or  forming  issues  of 
fact  to  be  tried  as  such.  Phelps  v.  Martin^  SS9 

•€.  6Vi»u!.— Section  1G1,  2  R.  S.  1876,  p.  549,  stiictlv  construed,  does  uot 
apply  to  the  case  of  one  who  has  been  removed  from  his  trust  and  is 
no  longer  an  executor  or  administrator,  but  may  perhaps  be  construed 
in  connection  with  section  30,  2  R.  S.  1876,  p.  504.  lb, 

7.  Same, — Answer  of  Accomplished  Wrong, — An  answer,  showing  that 
wliatever  wrong  had  been  done  was  fully  accomplished  before  the 
defendant's  removal  from  his  trust,  that  si  net:  his  removal  lie  had  not 
had  the  balance  due  the  estate  in  his  possession  or  con rrni,  has  not 
concealed  it,  and  has  no  power  to  restore  it,  nor  means  with  which  to 
secure  its  restoration,  constitutes  a  good  and  complete  defence  against 
procedure  under  section  161,  2  R.  8.  1876,  p.  549.  lb, 

8.  Same, — Intent  of  Law. — The  object  of  the  law  under  consideration 
was  to  effect  a  discoveiy  and  a  restoration,  but  not  to  punish  for  what 
could  not  be  compensated.  lb, 

9.  Suits  6j/  Administrators.^Appeal,— Practice, ^Supreme  Court,— Caset 
Distinguished, — Appeals  to  the  Supreme  Court  in  suits  by  execiuora 
and  administrators.  nutho!*ized  by  sections  4  and  21  of  the  civil  cHxle, 
are  regulated  by^and  nuist  conform  to,  the  requii-emeuts  of  the  code 
on  the  subject  of  appeals,  and  are  not  governed  by  sections  189  aod 
190  of  the  act  providing  for  the  settlement  of  decedents*  estates.  Sew- 
ard v.  Clarki  67  Ind.  289,  and  Bell  v.  Mousset^  71  Ind.  ^47,  distin- 
guished. WUlson  V.  Binford,  424 

DECLARATIONS. 
See  Criminal  Law,  24. 

DEED. 
See  Conveyance;  Guardian  ani3  Ward,  1;  Real  Estate,  Acrioir 

TO  Regoyeb,  2;  School  Law;  Taxes. 

DEFAULT. 
See  Judgment,  2, 3;  Real  Estate,  Action  to  Recover,  3. 

DELIVERY. 

See  CONSIONMENT. 

DEMAND. 
See  Chattel  Mortgage,  2;  Contract,  4;  Landlord  and  Tevamt^ 

2;  Partnership. 
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DEMURRER. 
ISee  Chattel  Mortgage,  3;  Cities  and  Towns,  7,  17;  Constable, 
1;  Costs;  Jurisdiction, 3 ;  Mortgage,  10,  Partition, 6;  Plead- 
ing, 3, 8, 10, 14, 15, 17;  Practice,  7, 19;  Real  Estate,  Action  to 
Recover,  7,  8;  Supreme  Court,  37. 

DESCENT. 
'See  Partition,  2, 3;  Real  Estate,  5;  Trusts,  2  to  4;  Will,  1  to  3. 

DESCRIPTIO  PERSON-^. 
See  Pleading,  1. 

DESCRIPTION. 
ISee  Action  on  Assigned  Debt,  2,  3;  Chattel  Mortgage,  1,  3  to  5; 
Ditches  and  Drains,  1 ;  Real  Estate,  Action  to  Recover,  2. 

DESTITUTION  OF  FAMILY. 
See  Negligence,  11. 

DEVISEE. 
See  Judgment,  8,  Mortgage,  11;  Will,  5,  6. 

DILIGENCE. 
See  Cities  and  Towns,  12. 

DILIGENT  SEARCH. 
See  Constable,  1,  2. 

DISAFFIRMANCE. 
See  Conveyance. 

DISMISSAL. 
See  Decedents'  Estates,  2. 
Jbinotincement  of  Finding. — How  Made. — /Statute  Construed. — ^An  entry  by 
the  judse,  on  his  docket,of  the  lindin^  in  a  cause,  is  not  an  announce- 
ment oitlie  finding,  within  the  meaning  of  the  lli'st  clause  of  section 
3^  of  the  code,  2  R.  S.  1876,  p.  184.  Such  announcement,  to  bar  the 
plaintiff's  light  to  dismiss  his  action,  must  be  made  orally,  in  open 
coui-t,  or  by  means  of  a  public  record  which  will  bdng  the  ruling  to 
the  knowledge  of  the  parties.  Cohn  v.  Bumely,  120 

DITCHES  AND  DRAINS. 
1.  Act  ofl875.—Svfficiency  of  DescHption.—The  act  of  March  9th,  1876, 
1  R.  S.  1876,  p.  428,  requires  a  petition  to  establish  a  ditch,  to  give  a 
general  description  of  the  proposed  starting  point,  route  and  termi- 
nus. The  word  *'  about,"  where  there  are  other  words  limiting  and 
restraining  its  meaning,  does  not  materially  impair  the  certainty  of 
the  description.  Corey  v.  Swagger^  211 

^.  Same.— Petition. — Statement  of  Ne^xaaity  for  Ditch. — Where  the  peti- 
tion avers  that  the  construction  of  the  ditch  would  be  ^*  conducive  to 
the  public  health,  convenience  and  welfare.^*  and  would  be  '^of  pub- 
lic benefit  and  utility,"  the  necessity  may  fairly  be  inferred.  As  used 
in  this  statute,  the  word  *^  necessity"  does  not  mean  that  which  is 
absolutely  requisite,  but  that  which  is  essentially  requisite.  lb. 

/3.  Same.— Practice  on  Appeal. — Harmless  Error. — On  appeal  to  the  cir- 
cuit court  from  an  order  of  the  board  of  commissioners  establishing 
a  ditch,  the  cause  stands  for  tiial  de  novoy  and  overniling  a  motion  to 
set  aside  the  report  of  the  reviewers,  if  erroneous,  did  appellants  no 
harm.  lb. 

4.  Same. — Evidence. — Beport  of  Beviewers. — ^The  report  of  the  reviewers 
is  not  competent  evidence  on  the  trial  in  the  circuit  couit.  lb. 

^.  Notice.— Under  section  2  of  the  act  of  March  9th,  1875,  p.  97,  notice 
of  the  pendency  of  a  petition  to  establish  a  ditch  must  be  published 
for  four  consecutive  weeks,  and  notice  published  for  one  day  less  than 
that  time  is  irregular  and  voidable.  Muncey  v.  Joest,  409 
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6.  Same.— Finding  of  Commissioners.— Collateral  Attack. — Whether  there 
was  or  was  not  stifHoieiit  notice,  is  a  jiirisdictioiml  question  to  be  de- 
tenniued  by  the  oonHiii8i&iouei*s,  and  their  finding  can  not  be  collat- 
erally attacked,  unless  the  record  afllruiatively  shows  that  no 
notice  whatever  was  given.  lb., 

7.  Same.  -Injunction. — Estoppel. — One  who  stands  by  and  sees  the  con- 
struction of  a  ditch  without  objecting,  is  estopped  from  afterward 
suing  out  an  injunction  on  the  ground  that  proper  notice  of  the  letting 
of  the  contnict  was  not  given.  lb. 

8.  Same."-  Breach  of  Contract. — ^The  mere  fact  that  a  contract  has  not  been 
pei-fornied  according  to  its  terms  is  not  ground  for  an  injunction.  /A. 

0.  Same.—Lond  of  Contractor. — Sttrctjh-  An  engineer  of  a  ditch  may 
become  sin-ety  on  the  bond  of  the  contractor,  as  such  sui^ety  does  not 
thereby  become  interested  in  the  contract  within  the  meaning  of 
section  12  of  the  act,  supra.  lb- 

DOCKET  FEES. 
See  Criminal  Law,  38. 

DOWER. 
See  Conveyance,  4. 

DRAINING  LAW. 
See  Ditches  and  Drains. 

DRAWING  WEAPON. 
See  Criminal  Law,  21,  22.' 

ELECTION. 
See  Cities  and  Towns,  24,  25;  County  Commissioners,  11  to  14; 

Criminal  Law,  41. 

EMPLOYER  AND  EMPLOYEE. 
See  Negligence,  2  to  6. 

ENDORSEMENT. 
See  Bill  op  Exchange. 

ENDORSEMENT  ON  COMPLAINT  FIXING  RETURN  DAY  OP 

SUMMONS. 
See  Practice,  17. 

ENTRIES. 
See  Evidence,  2. 

ERRONEOUS  JUDGMENT. 
See  Fraudulent  Conveyance. 

ESCHEAT. 
See  Alien,  1. 

ESTOPPEL. 
See  Alien,  5,  6,  8;  Ditches  and  Drains.  7;  Partition,  2;  WiLt,  6. 

1.  Estoppel  in  Pais  atid  by  Deed. — A  woman,  having  a  child  by  a  former 
marriage,  and  holding  real  estate  in  virtue  of  that  marriage,  duiiiig^ 
a  subsequent  coverture,  attc  inpted  to  convey  the  land  in  fee  simple, 
for  a  valuable  oonsideralion,  by  deed  with  full  covenants,  in  which 
her  husband  joined.    The  child,  being  fully  infonned  of  her  rfg^hte, 
consented  to  the  conveyance,  and  upon  reaching  full  age,  the  mother 
Btill  bein^  alive,  she  executed  to  the  purchaser  her  own  deed  of  quit- 
claim, without  covenants,  for  tlie  purpose  of  signifying  her  consent 
to  her  mother's  conveyance,  and  for  the  purpose  of  conveying  aU  her 
present  or  expectant  estate  in  the  land,  and  of  releasing  It  from  any 
claim  or  demand  by  her;  and,  after  her  mother's  death,  she  received 
from  her  step-father  the  amount  of  the  purchase-money  which  bacL 
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not  been  expended  by  her  mother,  and  which  she  accepted  with 
Icnow ledge  of  the  source  from  which  it  was  derived. 
Htld^  that  such  child  was  not  estopped  to  set  up  her  title  by  descent  from 
her  mother  and  to  maintain  an  action  for  possession  of  the  land. 

•  Avery  v.  Akins^  283 

2.  Ntcessary  Element. — Knowledge  of  Legal  Rights. — A  paragraph  of  an- 
swer charging  In  effect  only  an  agi*eement  of  senior  and  junior  in- 
cumbrancers, that  they  would  not  bid  against  each  other  at  their  re- 
spective sales,  without  alleging  that  any  facts  were  known  to  the 
plaintiff  that  were  not  also  known  to  the  defendant,  discloses  no  ele- 
ment of  an  estoppel  by  conduct  against  a  plaintiff,  to  maintain  an 
action  for  redemption.  One  party  Is  as  much  bound  to  a  knowledge 
of  their  respective  legal  rights  as  the  other.  Hosford  v.  John8on^4f9 

EVIDENCE. 
See  Alien,  5;  Bill  op  Exchange;  Chattel  Mortgage,  3,  6;  Cities 
AND  Towns,  13,  19;  Contract,  2;  Criminal  Law,  1,  4,  6.  7, 18, 
^,  26  to  28, 37, 47 ;  Ditches  and  Drains,  4 ;  Guardian  and  Ward, 
1 ;  Judgment,  1 ;  Landlord  and  Tenant,  1 ,  Liquor  Law,  5;  Neg- 
ligence, 8, 11  to  14;  Pleading,  7. 12, 13;  Practice,  11, 12, 20,  21^ 
25;  Presumption,  2;  Real  Estate,  13 ;  Real  Estate,  Action  to 
Recover,  3 ;  Supreme  Court,  4, 18, 19, 24, 25, 36, 45  to  47 ;  Taxes  ; 
Will,  S,  4. 

1.  /Services  of  Assistant.— -Services  rendered  by  an  assistant  may  be 
proved  as  pait  of  the  claim  sued  on.     The  Boards  etc.,  v.  BretoingtoUy  7 

2.  Poor-Books. — Entries. — Entries  in  the  poor-books  of  a  township  are 
admissible  in  evidence,  although  made  up  from  memoranda  made  at 
the  time  of  the  transaction.  /6. 

3.  Testimony  of  Trustees. — Parol  testimony  of  township  trustees  Is  com- 
petent evidence  to  prove  an  employment  to  ti'eat  paupers.  lb, 

4.  Instructions. — Preponderance  of  Evidence. — An  eiToneous  definition  of 
the  preponderance  of  evidence,  followed  by  proper  qualifying  words, 
will  not  tend  to  mislead  the  jui-y.  lb, 

6.  Value  of  Services. — It  is  not  error  to  instruct  the  jury  that  if  they  find 
for  the  plaintiff  they  should  ''ascertain  from  the  evidence  of  the  wit- 
nesses the  value  of  the  sei*vicos  by  him  rendered,  and  allow  him  the 
Talue  of  the  services  for  which  he  is  entitled  to  recover,  as  ascer- 
tained by  the  evidence  of  the  witnesses  who  have  testified  as  to  the 
value  of  such  services.  /&. 

6.  Cross-Examination. — The  cross-examination  must  be  confined  to  the 
subject-matter  of  the  oiiginal  examination.      Johnson  v.  Wiley ^  233 

7.  Same . — Witness. — Impeachment. — Collateral  Matter. — A  collateral  mat- 
ter can  not  be  inquired  into  for  thepui-pose  of  impeaching  a  witness.  /&• 

8.  Same. — Motives. — Contradictory  Statements.— It  is  proper  to  show  the 
motives  or  feelings  of  a  witness,  and  it  is  competent,  for  the  purpose 
of  impeachment,  to  prove  that  he  has,  at  a  specified  time  and  place, 
made  statements  showing  that  his  impardali^  is  affected  by  motives 
arising  from  friendship,  affection,  fear  or  interest.  /6» 

9.  Former  Trial. — In  a  second  action  and  trial,  it  is  not  competent  for  a 
witness  to  testify  in  a  general  way  on  what  theory  the  suit  was  first 
prosecuted,  and  upon  what  intimations  of  the  coui*t  the  case  was  dis- 
missed. West  V.  Cavins^  36S 

10.  Same.--Admis8ions  of  Attorney.— Query.— Cml  an  attorney,  in  the  ab- 
sence of  his  client,  make  an  admission  of  fact  which  would  be  bind- 
ing on  the  client,  except  for  the  purposes  of  the  pending  case  ?     lb. 

11,  Same. — In  an  action  against  a  decedents  estate  on  a  note  given  by 
the  testator  in  his  lifetime,  testimony  as  to  the  fact  and  time  of  hia 

Vol.  74.— 40 
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sendkig  a  sum  of'  money  to  the  payee  is  competent  and  relevant,  it 
being  proper  to  be  con^sidered  in  determining  whether  the  note  was 
given  as  compensation  for  services  and  acts  of  kindness  to  the  de- 
ceased. 76. 

13.  WitneB9. — Value  cf  Services. — It  is  competent  for  a  witness  to  state 
the  value  of  another's  services,  where  he  has  knowledge  of  the  mat- 
ter in  controversy,  and  is  acquainted  with  the  value  of  services  sui^ 
as  those  rendered.  Bowen  v.  JSotoen,  470 

EXCEPTION. 
See  Practice,  1,  5, 6;  Supreme  Court,  3. 

EXECUTION. 
See  ACTION  ON  Assigned  Debt,  1,4;  Constable;  Judgment,  4,  5; 

Replevin  Bail,  2,  3,  9,  10. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Decedents'  Estates. 

EXHIBIT. 
See  Pleading,  22. 

EXTENSION  OF  TIME. 
See  Practice,  21. 

FEES. 
See  Criminal  Law,  39. 

FEES  AND  SALARIES. 
See  Cities  and  Towns,  3  to  7;  Prosecuting  Attorney,  3. 

Cowniy  Treasurer »^Comnii88ioH  for  Collecting  Delinquent  Taxes. — Under 
section  5  of  the  fee  and  sahiry  act  of  March  8th,  1873,  Acts  1873,  p. 
124,  and  section  155  of  the  asseHsment  act  of  1872. 1  R.  S.  1876,  p. 
Ill,  a  county  treasurer  was  entitled  to  char^  and  receive  a  commis- 
sion of  five  per  cent,  on  all  delinquent  taxes  collected  by  him  during 
the  current  year,  paid  voluntarily  and  without  levy/ and  wiihout 
reference  to  the  particular  time  of  the  year  at  whicii  such  taxes  may 
have  been  collected.  The  Boards  etc..  v.  Qregorg.  218 

FENCE. 
See  Cities  and  Towns,  15,  20,  21,  22  ;  Railroad,  1. 

FILING  TRANSCRIPT. 
See  Criminal  Law,  40. 

FINDING. 

See  Contract,  2;  COTTNTY  Commissioners,  11;  Dismissal;  Ditches 

and  Drains,  6;  Pleading,  12;  Practice,  13;  Supreme  Court,  47. 

FORGERY. 
See  Criminal  Law,  28. 

FRAUD. 
See  Decedents*  Estates,  4;  Promissory  Note,  4. 

FRAUDULENT  CONVEYANCE. 

AnUon  to  Set  Aside. — Orantor  and  Grantee. — Practice. ^Judgment, — ^In  an 
action  to  set  aside  an  alleged  fniudulent  convevance,  against  tbe 
grantor  and  grantee  therein,  by  a  iudgroent  creditor  of  the  grantor, 
a  general  verdict  was  returned  against  Doth  defendants.  On  motion, 
a  new  trial  was  awarded  the  grantor  and  denied  the  grantee,  and, 
witliout  judgment,  the  case  was  continued.  At  the  subsequent  term, 
the  cause  as  to  the  grantor  was  tried  by  the  court,  and  a  finding  and 
judgment  rendered  In  his  favor.  Over  the  objection  of  the  grantee, 
the  court  rendered  a  judgment  against  him,  upon  the  verdict  of  tbo 
jury,  setting  aside  such  conveyance  as  fraudulent. 

Held,  that  such  judgment  was  erroneous.  Love  v.  Oeffer^  12 
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GAMING. 
See  Criminal  Law,  3, 4, 6,  7. 

tJIFTS  INTER  VIVOS  AND  CAUSA  MORTIS. 
bee  Promissouy  Note,  2. 

GRAVEL  ROAD. 
See  CouNTT  Commissioners,  1  to  4;  Pleading,  11. 

GUARDIAN  AND  WARD. 
See  Contract,  2;  Decedents*  Estates,  6;  Pleadino,  6. 

1.  Sale  of  Real  Estate.— Deed  by  Commissioner. — Evidence  of  Cof^rma- 
Hon  of  Hale. — A  deed,  made  by  a  couiiuissioner  appoinced  by  the 
court  for  that  purpose,  upon  the  sale  of  a  ward's  real  estAte.  under  a 
petition  therefor  by  his  guardian,  is  proof  suttleient,  in  the  absence  of 
any  evidence  to  the  contrary,  that  such  sale  was  reported  to  and  ap- 
proved by  the  court.  Edwards  v.  PoweUy  294 

2.  Custody. — Education. — Support.— When  Duty  to  Keep  Ward  Employed. 
— A  guardian  is  entitled  to  the  custody  of  his  wards,  and  it  is  his  duty 
to  provide  for  their  education;  and  when  of  limited  fortune,  and  able 
to  earn  their  snppoit,  it  is  his  duty  to  keep  them  so  employed  rather 
than  to  allow  them  to  remain  in  idleness  or  expend  their  limited  pat- 
rimony. Brown  V.  Yaryan^  305 

HARMLESS  ERROR. 

See  Criminal  Law,  11;  Ditches  and  Drains,  3;  Pleading,  10,  23; 

Practice,  4,  7;  Railroad,  3;  Supreme  Court,  32,  37. 

HARMLESS  RULING. 
See  Cities  and  Towns,  18. 

HEIRS. 
See  Alien,  2;  Conyetancb,  4;  Judgment,  8;  Mortgage,  11;  Prac- 
tice, 25. 

HIGHWAY. 
4See  County  Commissioners,  1  to  10;  Liquor  Law,  2;  Railroad,  1. 

HUSBAND  AND  WIFE. 
See  Trusts. 

1.  Covertixre.—K  married  woman  has  a  right  to  recover  lor  money  paid 
by  her  at  another's  request,  and  her  covertnro  is  no  defence  to  an 
action  by  her  seeking  such  recovery.         Farman  v.  Chamberlain^  82 

2.  Wife'^s  Services. — A  husband  can  make  a  valid  gift  of  his  wife-s  ser- 
vices to  her,  for  which  she  can  maintain  an  action.  lb. 

3.  Same. — When  Wife  Competent  Witness. — ^Where  the  wife  is  the  owner 
in  her  own  right  of  the  cause  of  action,  her  husband  is  only  a  nomi- 
nal plaintiff,  and  she  is  a  competent  witness  under  section  1  of  the 
act  of  March  lltb,  1867,  2  R.  S.  1876,  p.  132.  Jb. 

IDENTIFICATION. 
See  Chattel  Mortgage,  4. 

IDENTITY. 
See  Pleading,  6. 

IMPEACHMENT. 
See  Evidence,  7. 

INDEMNITY. 
See  Real  Estate,  6. 

INDICTMENT. 
See  CBiicniAL  Law,  8, 6, 14, 18, 21, 28, 36, 42  to  45, 49;  Liqdor  Law, 

1*  4,  7. 
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INDORSEMENT. 
See  Pleading,  21. 

INFANCY. 

1.  Contract. — Bcuyication, — Where  a  minor,  in  conjunction  with  a  per- 
son of  full  sijs^e,  retains  possession  of  leased  premises,  under  a  con- 
tract  thei-efpr,  ten  months  after  attaining  his  majority,  he  tbeieby 
ratifies  such  contract.  McClure  v.  McClure^  108 

2.  8afM. — Wmngful  Detention. — Infancy  is  not  a  defence  to  an  action  for 
the  wron^i^ul  detention  of  property.  lb. 

INFORMATION. 
See  Alien,  1,  2;  Prosecuting  Attorney,  2. 

INJUNCTION. 
See  CouNTT  Commissioners,  14;  Diiches  and  Drains,  7;  Landlord 

AND  Tenant,  3. 

INNOCENT  PDRCHASER. 
See  Real  Estate,  4. 

INSOLVENCY. 
See  Constable,  3, 4;  Pleading,  26. 

INSTRUCTION  TO  JURY. 
Sec  Cities  and  Towns,  14.  18:  Constable,  4;  Criminal  Law,  9  to 
12, 46;  Evidence,  4.  5;  Negligence.  9, 10. 15;  Presumption,  2; 
Railroad,  2,  3;  Supreme  Court,  1, 16,  26,  28, 43, 44, 46. 

INSURANCE  PREMIUMS. 
See  Mortgage,  7. 

INTEREST. 
See  Mortgage,  2,  3;  Practice,  12. 

INTERROGATORIES  TO  JURIES. 
See  Practice,  18,  24;  Supreme  Court,  31. 

1.  Cof^flict  of  Answers  with  General  Ftfr(!ict.—P»*ac«ic«.— Where  there  is 
a  direct  and  irreconcilable  conflict  between  the  general  verdict  and 
the  answers  to  interrogatories,  the  latter  will  prevail  against  the 
former.  McClure  v.  McClure,  108 

2.  Same.—  When  Single  Answer  to  Interrogatories  will  Prevail  Against  Gen- 
eral Fmfi'ct.— Where  interrogatories  cover  the  whole  ciise.  and,  taken 
together,  sustain  the  general  verdict,  parties  c«n  not  single  out  one  of 
a  series  of  answers  and  ask  judgment  upon  that  alone  as  against  the 
general  verdict,  unless  sncli  answer  is  upon  a  vital  point  and  distinct 
from  and  independent  of  other  answers,  and  so  in  conflict  with  the 

general  vei*dict  as  not  to  be  reconcilable  with  it  upon  any  reasonable 
ypothesis  consistent  with  the  issues.  id. 

IN1X)XICATING  MQUOR. 
See  Criminal  Law,  41 ;  Liquor  Law,  1. 

JOINT  OBLIGORS. 
Judgment  Against  One.— As  a  genci-al  rule  a  judgment  against  one  of  sev- 
eral joint  obligors  releases  the  others.  Robinson  v.  Snyder^  110 

JUDGMENT. 
See  Attachment,  2,  6;  County  Commissioners,  7  to  10;  Criminal 
Law,  16,  16,  17;  Fraudulent  Conveyance;  Joint  Obligors; 
Jurisdiction,  1.  2;  Partition,  2;  Real  Estate,  4;  Kefleviw 
Bail,  2,  4,  5,  7. 10, 12;  Supreme  Court,  12.  42. 
1.  Transcript.— Admission.— Etfidence.— The  adniipsion  on  the  trial  of  a 
cause,  that  a  transcript  of  a  iudguient  offered  in  evidence  is  valid,  Is- 
not  an  admission  that  the  judgment  of  which  it  is  a  copy  is  also  valid. 

Lockwood  v.  DHU,  5^ 
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•2.  DefaulL—Becord  of  Service  and  lietum.'-Appeal,— Judgment  by  de- 
fault can  HOC  be  ntlinued  on  appeal,  unless  the  record  containd  a 
traiLscript  of  the  suunnoiis,  and  the  return  of  due  service  thereof;  an 
express  i*ecitHl  in  the  record,  that  there  was  proof  of  the  issue  and 
due  service  of  proces^s.  is  not  suftlcient.  Fee  v.  State^  ex  reL^  66 

3.  Process  and  Service.— Becord.— Default— It  is  uecessai-y  to  the  valid- 
ity of  a  judgineut  by  default  against  a  defendant  in  an  action,  that 
the  record  should  altirnmtively  show  that  process  had  been  duly 
served  the  required  length  of  time  before  the  default  was  taken. 

Eltzroth  v.  Voris^  459 

4.  Payment  by  lleplevin  Bail. — Execution. — When  a  judgment  lias  been 
paid  by  the  replevin  bail,  it  remains  in  force  for  his  benefit,  and  may 
be  proceeded  upon  to  execution  for  his  use.       Jonss  v.  Jihoads^  610 

5.  Same.— Order  of  Court. ^-W here  a  controversy  as  to  the  facts  upon 
which  the  rigiit  of  a  replevin  bail  to  execution  rests  is  lil<ely  to  aiise, 
there  is  a  manifest  pn>priety  in  obtaining  an  order  for  execution  be- 
fore proceeding  to  enforce  the  judgment  he  lias  i*eplevied,  for  his 
own  use;  but  there  is  no  statutory  provision  requiring  such  an  order 
to  be  first  obUiined.  lb. 

6.  Same. — Etpiitahle  Interest. — Priority. — A  previousl}'  acquired  equitable 
interest  in  a  tract  of  land  has  priority  over  the  general  lien  resulting 
from  a  judgment  aguin!«t  the  holder  of  the  legal  title.  lb. 

7.  Same.  -  Replevin  Bail.— Rights  not  Abridged.— Where  a  replevin  bail 
is  not  a  party  to  a  proceeding  in  which  the  lien  of  the  judgment  is 
declared  to  be  junior  to  the  lien  of  a  mortgage  sued  on,  his  remedial 
rights  are  in  no  manner  abridged  by  tiie  foreclosure  proceedings.  lb. 

€.  Same. — Priority  of  Lien. — Devisee.  —  Mortgage  to  Heirs. — Lten. — ^The 
lien  of  a  judgment  against  a  devisee  t)f  lands,  so  far  na  it  enures  to 
the  benefit  of  his  replevin  bail,  has  prioritv  over  the  lien  of  a  mort- 
gage of  the  devised  lands,  given  b}'  the  devisee  to  the  heirs  of  the 
testator  in  compromise  of  an  action  to  set  the  will  aside.  lb. 

D.  Sentence  of  Court  may  fte  Designated  by  Different  7>rm.— Generally,  a 
judgment  is  the  decision  of  a  controveitty,  g^iven  b}'  a  court  of  justice, 
between  parties  who  do  not  agi*ee,  but  a  judicial  sentence  may  be 
designated  by  a  d ifCerent  terui  than  j udgment.    Cooper  v.  Metgger^644 

JUDICIAL  DISCRETIOX. 
See  Practice,  22,  23. 

JUNIOR   INCUMBRANCER. 
See  Mortgage,  4,  5,  8. 

JURISDICTION. 
See  CocNTT  Commissioners,  4,  5;  Criminal  Law,  15, 20, 26, 27. 

1.  Personal  Judgment.— A  personal  judgment  is  void,  if  the  court  have 
no  jurisdiction  of  the  person.  State^  ex  rel.^  v.  Ennis,,  17 

2.  Same. — Domestic  Judgments. —  Presumption. — Where  domestic  judg- 
ments of  couits  of  general  jurisdiction  are  called  in  question  collat- 
erally, jurisdiction  of  the  pei*son  will  be  presumed,  in  the  absence  of 
proof  in  the  i-ecord  to  the  contrary.  lb. 

3.  Same.  —  Want  of  Jurisdiction.  —  Complaint. —  Demurrer. — Answer. —  If 
want  of  jurisdiction  be  a))])arent  on  the  face  of  a  coniplaint,  it  will 
be  bad  on  demurrer;  but,when  not  apparent,  it  may  be  shown  by  an- 
swer, lb. 

4.  Same. — How  Acquired.— .Jurisdiction  of  the  person  can  be  acquired 
only  by  ser\'ice  of  process,  or  by  a])pearance,  and  on  appeal  it  must 
be  aftirmntiveiy  shown  by  the  record  that  the  process  was  duly  served, 
or  that  the  defendant  appeared.  lb. 
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5.  WmbMT, — Sfkprmit  C<mri. — ^Where  the  Uiw  denies  to  a  conrt  jtirMIe* 
tioD  of  the  sllbjec^  matter  of  an  action,  parties  can  not  confer  it,  evei» 
by  express  consent,  and  much  less  waive  objection  by  not  qnesdon- 
ing  its  jurisdiction  upon  their  first  appearance  to  the  action.  Objec- 
tioiis  to  the  jurisdiction  of  the  court  over  the  subject-matter  of  the 
cause  may  be  made  at  any  time  in  the  progress  of  a  case,  or  for  the 
fliBt  time  in  the  Supreme  Court*  Doctor  ▼•  Bmrtmam,  221 

JURISDICTIONAL  FACT. 
See  Attachjiemt,  2;  Ckiminal  Law,  96, 27. 

JURY. 
See  CRiiniiAL  Law.  48;  Decedents^  Estates,  5;  Negligence,  16. 

1.  Officer  in  Charge  of.— Presence  During  Deliberatiom  ofJmrg  V&iatet  Ver- 
dict.— Under  the  statutes  of  this  State,  an  otticer  having  a  jury  in 
charge,  either  in  a  civil  or  criminal  case,  has  no  autliority  to  speak 
to  them,  except  to  ask  them  if  tliey  have  agreed  upon  a  verdict,  mi- 
less  by  order  of  the  court,  and  he  ouglit  not  in  eitlier  case  ta  be  al- 
lowed to  be  present  witii  the  jury  cluring  their  deliberations;  his- 
presence,  even  though  he  does  not  speak  to  the  jury*  and  tbongfa  it 
does  not  appear  to  have  caused  any  injury,  is  sufflinent  to  vitiate  the 
verdict  returned  by  the  jury.  Bickard  v.  StaU^  27 S 

2.  Bight  to  PolL^-Question  Asked.—  Verdict,— The  right  to  poll  the  jory» 
in  civil  actions,  is  expressl}-  conferred  by  statute,  but  the  inquiry 
must  be  restricted  to  the  single  question  to  each  jnror,  *^''I»  this  yoar 
venlict?*^  and  not  *'Is  tliis  your  verdict,  and  are  you  stiB  satisfied 
with  itr '  Bowen  v.  Bowen^  47a 

JUSTICE  OF  THE  PEACE. 
See  Cumikaj:.  La.v«30;  Real  Estate,  Action  to  Rbootxr,!;  Bs^ 

PLEViN  Bail,  2,  8. 

JUSTIFIABLE  HOMICIDE. 
See  Ckiminal  Law,  2. 

JUSTIFICATION. 
See  Liquor  Law,  8. 

LANDLORD  AND  l^NANT. 
See  Real  Estate.  Action  to  Recover,  6. 
1.  Notice  to  (fuit,— Evidence.— 'in  an  action  to  recover  the  pOGsesslon  of 
real  estate,  wliei-e  the  evidence  shows  a  tenancy  for  a  time  ceroun, 
no  notice  to  quit  is  required.  McClure  v.  McChtre^  108 

%  Notice  to  Quit^  When  Unnecessary. — Demand. — Notice  to  qnit  is  never 
necessary  unless  the  relation  of  landlord  and  tenant  subsists;  and 
where  one  in  possession  repudiates  tlie  relation  of  tenant  to  his  land- 
lord, or  of  vendee  to  his  vendor,  if  he  enters  under  n  contract  of  pur* 
chase  and  sets  up  a  hostile  claim  of  title,  no  demand  of  possession  or 
notice  to  quit  is  necessary  before  suit.  Ebencine  v.  C(>oht  377 

3.  Lease. — Mode  of  Ocatpation. — Special  Use. — InjuncUom. — Wliere  the 
mode  of  occupation  is  fixed  by  a  lease,  or  where  the  pnrpose  of  a 
lease  is  expressed  therein,  or  where  the  intention  of  the  partie<%  to- 
con  fine  tlie  leased  premises  to  a  special  use,  may  be  fairly  implied 
from  the  words  of  the  lease,  the  tenant  may  be  enjoined  from  con- 
verting the  profXTty  to  oilier  purposes;  but  without  sudi  express 
language,  or  sucli  reasonable  implication,  there  is  no  sucii  re.<itrietion 
upon  the  tenant.  Seed  v.  Lewis^  433 

4.  Same. — Bestriction  of  Use. — Agreement. — A  wri tten  agreement  between 
A.  and  B.  recited  that  A.  had  leaded  to  B.  *"  the  following  real  estate, 
to  wit,'*  followed  by  a  description  of  five  acres  of  land  bv  metes  anil 
bounds,  concluding,  **  containing  a  certain  steam  saw-mifl.  dwelling- 
house,*^  etc.,  with  the  privilege  of  using  all  the  timber  on  the  preoK 
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ises,  but  with  the  restriction  that  all  the  valuable  timber  be  used  only 
for  mill  pm*pose8,  or  in  the  improvement  of  the  premises. 
JIM^  that  such  lease  did  not  restrict  the  lessee  to  the  use  of  the  land  for 
the  purposes  of  the  mill  only.  Jb. 

5.  Same. — DtiraUon  of  Lease  for  Yeare  muetbe  Certain. — Fee  Simple. — 
Leases  for  years  must  have  a  certain  beginning  and  a  certain  endhig, 
and  so  the  continuance  of  the  term  must  be  certain,  and  leases  of  an 
uncertain  duration  are  not  valid  leases  for  yeai*s.  /6. 

6.  Ouery.— Whether  a  lease  to  continue  until  an  uncertain  contingency 
does  not  create  an  estate  in  fee  in  the  lessee,  determinable  upon  the 
happening  of  the  contingency.  16. 

LARCENY.  * 
See  Criminal  Lav^t,  13, 17, 18. 

LEASE. 
See  Landlobi>  and  I'enamt,  3  to  6. 

LEGAL  DISABlLITrES. 
See  Seal  Estate,  11. 

LEGATEE. 
See  Decedents^  Estates,  4. 

LEVY. 
See  Replevin  Bail,  2. 

LICENSE. 
See]  Liquor  Law,  4,  6, 12. 

LIEN. 
See  Attachment,  8  to  6;  Judgment,  6  to  8;  Real  Estate,  4,  Q,  8; 

Vendor's  Lien. 

LIFE-ESTATE. 
See  Will,  6. 

LIQUOR  LAW. 
See  Cri&iinal  Law,  41. 

1.  Indictment. — Intoxication. — Public  Place. — Under  section  11  of  tho  act 
of  March  17th,  1875, 1  R.  S.  1876,  p.  872,  prescribing  a  pena)^'  for  in- 
toxication in  certain  cases,  an  indictment  alleging  that  the  defendant 
was  found  intoxicated  *'in  a  public  street,  highway  and  sidewallc,'* 
charges  that  the  offence  was  committed  in  a  public  place. 

StaU  V.  MorioHUf  103 

2.  Same. — Highway. — Case  Overruled.— X  public  highway  is  a  public 
place.     WUliams  v.  The  State.  C4  Ind.  553,  overruled.  Ib^ 

8.  Same.— 'Street.— A  street  is  a  public  highway,  and  prima  facie  n  pub- 
lic street  is  a  public  place.  lb. 

4.  Sale  to  Minor. — License.— Indictment. — In  a  prosecution  for  selling  in- 
toxicating liquor  to  a  minor,  under  section  13  of  the  act  regulating 
the  sale  of  intoxicating  liquor,  1  R.  S.  1876,  p.  872,  it  is  wholly  imma- 
terial whether  the  defendant  had  or  had  not  a  license  at  the  time  of 
such  sale,  and  therefore  not  necessary  to  aver  in  the  indictment 
wliether  he  had  a  license  to  sell  or  not.  Johnson  v.  State^  197 

5.  Same. — ^As  to  sufficiency  of  evidence  to  warrant  conviction,  see  opin- 
ion, lb. 

6.  Sale  to  Minor. — Quantity  Sold. — Statute  Construed. — When  Sale  not 
Violation  o/ Law.— Section  13  of  the  liquor  law  of  1875, 1  R.  S.  1876, 
p.  869.  prohibits  the  sale  of  intoxicating  liquor,  in  any  quantity,  to 
a  minor,  to  be  drank  as  a  beverage,  either  on  or  off  the  premises  of 
the  seUer,  whether  he  be  licensed  to  sell  or  not;  but  such  section^ 
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construed  with  other  provisions  of  the  act,  does  not  prohibit  sales  to 
niiiior»  for  sacrauieatal,  uiediciual,  mechatiical  or  biisiueai>  purposes. 

Fagw  V.  Utate^  203 

7.  Same.—  Indictment. — As  a  general  rule,  it  is  sufficient  to  c^haree  au  of- 
fence in  the  laugunge  of  the  statute  by  which  the  offence  is  detuied.  /6. 

8.  Same, — Defence. — Justification. — ^Excuses  and  justifications  for  selliug 
intoxicating  iiquor  to  a  iniuor  are  uiattei-s  of  defence,  and  it  is  not 
necessary  for  au  indictment  to  allege  that  tiiey  do  not  exist.  lb. 

9.  '''-Barter  and  Sell  '* — ^The  averment  in  an  indictment  for  the  unlaw^ful 
sale  of  liquor,  that  the  defendant  did  '*  unlawfully  barter  and  sell'' 
certain  intoxicating  liquor,  for  the  piice  of  ten  cents,  imports  a  sale, 
and  not  a  barter.  Massey  v.  State ^  S68 

10.  Same.— Sale.— \  sale  implies  the  transfer  of  property  for  money, 
though  time  may  be  given  for  payment.  lb. 

11.  Same. — Sale  to  Minor.— Insufficiency  of  Evidence. — Variance. — On  the 
trial  of  a  defendent  indicted  for  selling  intoxicating  liquor  to  a  minor, 
evidence  that  the  minor  in  payment  therefor  save  the  defendant  two 
pool-checks,  worth  five  cents  each,  which  had  been  sold  by  the  de- 
fendant at  five  cents  each,  to  be  taken  up  in  beer,  does  not  show  a 
sale,  and  constitutes  a  material  vai'iance.  lb. 

13.  License. — Town. — Prior  to  1879,  iucorporated  towns,  in  this  State^  had 

no  authority  to  regulate  and  license  the  sale  of  intoxicating  liquors. 

Carr  y.  Toion  of  Fowler^  390;  Meader  v.  Town  of  Fowler^  601 

LIMITATION  OF  ACTION. 
See  Alien,  4 ;  Cities  and  Towns,  2. 

MARRIAGE. 
Valuable  Consideration.— Contract.— Married  fToman.—Marriage  is  a  val- 
uable consideration,  and  a  married  woman  is  i-egai'ded  as  a  purchaser 
for  a  valuable  consideration  of  all  i>roperty  which  accrues  to  her  by 
virtue  of  the  marriage  or  any  valid  antenuptial  agreement. 

Derry  v.  Derry^  5&0 
MARRIED  WOMAN. 
See  Marriage. 

MASTER  AND  SERVANT. 

See  Negligence,  2  to  G. 

MEASURE  OF  DAMAGES. 
See  Appeal  Bond,  2;  Cities  and  Towns,  13;  Neoligencb,  15. 

MEMBER  OF  FAMILY. 
See  Contract,  2. 

MERGER. 
See  Alien,  7. 

MISTAKE. 
See  Contract,  3;  Real  Estate,  Action  to  Recover,  S. 

^      ,  MORTGAGE. 

See  Attachment,  1,6;  Judgment,  7, 8 ;  Pleading,  17;  Real  Estate, 
1;  REAL  Estate,  Action  to  Recover,  3.  6:  Replevin  Bail,  7, 
12;  School  Law;  Vendor's  Lien. 
1.  SatUfaction.— To  constitute  an  effective  satisfaction  of  a  mortgage,  it 
is  sumcient  to  state  by  an  entry  upon  the  mortgage  record,  that  '*thii 
mortgage  is  fully  and  completely  satisfied." 

Richards  v.  MePherson^  158 
a.   Same.— Interest.— A  mortgage  dated  October  23d,  1875,  with  pro- 
vision for  interest  at  ten  per  cent,  from  date,  bears  interest  at  that 
rate  until  maturity  only,  and  afterward  at  six  per  cent.  lb. 
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tS.  BmM. — Excess  of  Interest, — Itrcersal,—RefniUUur. — ^A  jndffinent  which 
includes  uii  excess  of  interest  will  be  reveitfed,  unless  the  excess  be 
remitted  by  the  uppellee.  lb, 

4,  Foreclosure. — Senior  and  Junior  Mortgages. — ^The  rights  of  a  junior  in- 
eunibnincer  are  in  no  wise  aftecied  by  the  foi*ecIosin'e  of  a  senior 
mortgage,  unless  he  is  made  a  party  to  the  foreclosni*e  proceeding. 

Hoiiford  V.  Johnson^  479 

'6.  Same.  —  Redemptum  Money. —  Terms  of  Mortgage.  —  Whole  Mortgage 
Debt  Must  be  Paid.  -  'I'he  amount  of  redemption  money  to  which  a 
kpuirhaser  at  a  sale  upon  foreclosure  of  a  senior  mortgage  is  entitled 
^depends  on  the  terms  of  the  mortgage,  and  not  on  ttie  foreclosure 
judgment,  nor  on  the  amount  lie  paid  at  the  sheriff^s  Siile.  Junior 
liicumbrancei's  can  not  redeem  by  paying  the  sum  of  the  purchase- 
money,  with  interest,  but  they  must  pay  the  wliole  mortgage  debt.  lb. 

'6.  Same. — Damages. — Attorney's  Fees. — Offer  to  Redeem. — Where  a  mort- 
gage provides  for  attorney's  fees,  if  suit  be  brouglit  by  reason  of  the 
deiaulc  of  the  mortg:igor,*they  become  a  part  of  the  damages  which 
the  mortgagee  is  cniltled  to  recover,  and  an  incident  of  the  pnncipal 
debt;  and  whether  such  suit  l)e  brought  on  the  notes  alone,  or  on  tlie 
notes  and  mortgage,  his  right  to  recover  attorney's  fees  accrues,  and 
they  become  a  part  of  the  mortgage  debt,  and  junior  mortgagees  are 
bound  to  include  the  amount  of  such  fees  In  their  offer  to  redeem.  lb, 

7.  Same. — Insurance  Premiums. — Where  it  is  a  part  of  the  contract  of  a 
mortgagor,  and  a  condition  of  the  mortgage,  that  he  shall  keep  the 
premises  insured  in  a  certain  sum  for  the  oenetlt  of  the  mortgagee, 
vcharges  for  premiums  paid  by  him  for  such  insiniince.  wliich  the 
mortgagor  Inis  neglected  to  obtain,  are  allowable  as  a  part  of  tiie  re- 
demption money.  lb. 

5.  Same.— Costs. — Junior  incumbrancers  are  not  required  to  pay  the 
costs  of  the  foreclosiu'e  suit  of  their  senior  incumbrancer  as  a  pait  of 
the  redemption  money.  lb. 

9.  Same. — Mortgagee  in  Possession. — Rental  Value. — Necessary  Repairs.^ 
A  mortgagee  in  possession  is  char^able  with  the  rental  value  of  the 
property,  and,  on  a  redemption  thereof,  he  is  entitled  to  be  reim- 
bursed for  all  necessaiy  repairs  made  on  the  mortgaged  premises.  lb. 

10.  Same.^  Pleading. — Cross  Complaint  for  Foredosrtre. — Demun'er. — ^A 
cross  complaint  seeking  a  foreclosure  of  a  mortgage  is  insufficient 
upon  demuri-er,  when  neither  tlie  mortgiige  nor  a  copy  is  tiled  there- 
with, lb. 

11.  Mortgageable  Interest. — Devisee. — ^Whei-e  the  alleged  will  of  a  testa^ 
tor  is  in  fact  an  invalid  instrument,  the  entire  estate  in  his  hands,  legtil 
and  equitable,  descends  to  his  heirs,  and  the  devisee  has  no  mort- 

fageable  interest  iu  the  lands  which  the  will  purports  to  devise  to 
im.  Jones  v.  Rhoadsy  510 

MOTIOX. 
4Bce  Assignment  of  Error,  1 ;  Decedents'  Estates,  2 ;  Pleading, 
3;  PitACTicE,  3;  Real  Estate,  Action  to  Recover,  8;  Supkems 
Court,  27,  33,  34,  38,  43. 

MOTIVES. 
See  Evidence,  8. 

MUNICfPAL  CORPORATION. 
See  Cities  and  Towns,  15;  Negligence,  12  to  14. 

MURDER. 
See  Criminal  Law,  1. 

NAMES. 
See  Pleading,  6. 
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NEGLIGENCE. 
See  CiTiBS  AMD  TowKS,  15, 16,  20^21. 
1.  Keeping  Vicious  AnimaL  —  Damages, — Pleading.  —  Complainl.  ~  The 
owner  or  keeper  of  a  vicious  dog.  knowiug  ic  to  be  such,  is  liable 
prima  facie  in  un  action  for  damages  to  a  peit^on  injured  thereby ;  but 
be  is  not  liable  if  the  negli^nce  of  the  party  injured  contributed  ta 
the  injury,  and  the  coniphiiut  iu  such  action  should  aver  that  the 
plaintiff  was  without  fault.  WiUiams  v.  Moray.  25 

i.  Employer  and  Employee.— Agreement  as  to  Bisks. — An  employee,  when 
he  enters  the  semoe  of  an  employer,  impliedly  agrees  to  assume  all 
risks  ordinarily  and  naturally  incident  to  the  particular  service;  and 
the  employer  impliedly  agrees  that  he  will  not  subject  the  employee, 
thi*ough  fi*aud,  negligence  or  malice  to  greater  risks  than  those  which 
fairly  and  properly  belong  to  the  paiticular  seiTice  in  which  the  em- 
ployee is  to  be  engaged.  Lake  tShore^  etc.,  H.  W.  Co.Y.McCormick.440 

8.  &ame. — Obligation  of  Employer  to  Employee. — ^The  employer'^s  obligSr 
tion  is  not  to  supply  the  employee  with  absolutely  safe  machineiy^or 
with  any  particular  kind  of  machinery',  but  to  use  ordinary  and  rea- 
sonable care  not  to  subject  the  employee  to  extraoi-dinaiy  or  unrea- 
soueble  danger.  lb. 

4.  Same. — Master  and  Servant. — Correlative  Duties. — Machinery  Used.— 
Injury  to  Servant. — When  a  master  employs  a  servant  to  do  a  par- 
ticulai*  kind  of  work  with  pai'ticular  kina  of  implements  and  ma- 
chinery, the  master  does  not  agree  that  they  are  free  from  danger  in 
their  use,  but  that  they  are  sound  and  lit  for  the  purpose  intended,  so 
far  as  ordinary'  care  and  prudence  can  discover,  and  that  he  will  use 
ordinai'y  care  and  prudence  in  keeping  them  in  such  condition  and 
fitness;  and  the  servant  agrees  that  he  will  use  such  implements  and 
machinery  with  care  aud  prudence;  and  if.  under  such  conditioDS 
and  circumstances,  harm  or  injury  come  to  the  servant  in  the  use  of 
such  machiner}',  it  must  be  ranked  among  the  accidents,  the  risk  of 
which  the  servant  must  be  deemed  to  have  assumed  wheu  he  entered 
into  such  service.  76. 

ft.  Same. — Improved  Machinery. — Case  Criticised.  —  Neither  companies 
nor  individuals  are  bound,  as  between  themselves  and  their  servants, 
to  discard  and  throw  away  their  implements  or  machinery  upon  the 
discoveiy  of  every  new  invention  which  may  be  tbought.or  claimed 
to  be,  better  than  those  they  have  in  use;  but.  if  they  Uike  ordinary 
care  and  exercise  ordinarj'  prudence  to  keep  their  implements  or 
machinery  in  sound  repair,  so  that  harm  does  not  result  to  the  Feiv 
vant  for  want  of  such  sound  condition  of  the  implements  or  machinery 
used,  then  such  individuals  or  companies  will  not  be  responsible  to 
sei-vants  for  injuries  which  may  occur  to  them  in  the  use  of  such  im- 
plements or  machineiy.  The  St.  LouiSy  etc..  M.  W.  Co.  v.  Ytdirius^ 
56  Ind.  51 K  criticised.  76. 

6.  Same. — liailroad  Company. — Injury  to  Employee. — Brakeman. — Special 
Finding. — In  an  action  against  a  raili*oad  company  by  a  brakeman 
for  an  iiijuiy  received  while  engaged  in  coupling  cars,  by  his  foot 
being  caught  in  a  dangerously  constructed  frog  at  a  switch  on  the 
line  of  the  road,  the  jury  found  specially  that  tiie  switches  and  frogs 
of  the  road  were  in  the  same  condition  during  all  the  time  the  plain- 
tiff was  in  the  employ  of  the  defendant,  and  that  they  were  of  the 
same  kind  as  those  used  on  the  principal  railroads  in  the  country; 
that  plaintiff  had  full  opportunity  to  acquire  a  knowledge  of  the 
condition  of  all  the  switches  and  frogs  in  tfhe  road;  that  he  did  not 
use  any  care  to  ascertain  the  condition  of  the  frogs  and  switches  at 
the  place  where  the  Injury  occurred ;  that,  while  walking  on  the 
ti'ack  behind  a  moving  car,  his  foot  was  caught  in  one  of  the  frogs; 
that  the  printed  iiiles  of  tlie  company  forbid  brakemeu  to  go  between 
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oars  ill  motion  to  couple  them,  and  forbid  coupling  by  h:ind  in  all 
cases  where  a  stick  could  be  used;  that,  in  consideration  of  employ- 
ment b}'  defendant,  the  plaintiff  agreed  to  obey  said  rules;  that,  un» 
der  the  circumstances,  the  plaintin  used  proper  care  to  avoid  injury^ 
to  himself. 
Meld,  that  the  defendant  was  not  liable.  lb. 

7.  Presumption, — Railroad  Company, —  Damages, — Where,  in  an  action 
against  a  railroad  company  for  damages  for  a  personal  injury  caused 
by  the  alleged  negligence  of  such  company,  the  fact  has  been  estab- 
lished that  the  plaintiff,  while  a  passenger  In  the  railroad  car  of  the 
defendant,  was  injured,  without  his  fault,  by  the  car  in  which  he  was> 
riding  being  thrown  from  the  track  and  upset,  the  law  will  presume 
negligence  on  the  part  of  such  company,  unless  the  contrary  is  shown 
by  the  evidence.  Pittsburgh^  etc..  li.  R,  Co.  v.  WilliamSj  462 

8.  Same. — Accident  from  Broken  Rail, — Evident^. — In  such  case,  it  is  not 
sufficient  for  the  defendant  to  show  that  the  car  was  thrown  from  the 
track  by  reason  of  the  breaking  of  a  rail,  sufficient  in  size  and  free 
from  ali  defects,  but  it  must  also  show  that  such  broken  rail  had  been 
property  laid  down  and  spiked  on  sound  and  sufficient  cross-ties.  lb, 

9.  Same, — Instructions, — Sufficiency  of  Cars. — Duty  of  Common  Carrier  of 
Passengers, — It  is  not  error  to  refuse  to  instruct  the  jury  in  such  case, 
t'liut  the  company  has  performed  its  full  duty  as  a  common  earner  of 
passengers,  when  it  has  furnished  for  tlieir  carriage  a  car  or  caboose 
which  will  run  with  safety  while  upon  its  road,  but  will  be  unable  to- 
resist  the  crash  when  thrown  from  its  track.  lb. 

10.  Same.— Defects  at  Points  of  Road  Other  than  Where  Accident  Occurred. — 
It  was  not  error  to  instruct  the  jury  in  such  case  that  proof  of  defects 
at  other  points  in  the  road  would  not  make  a  case  of  negligence  at 
the  place  of  tlie  accident,  nor  render  the  defendant  liable  for  the  in- 
jury to  tlie  plaintiff,  unless  it  was  further  shown  that  such  defective- 
condition  caused  or  materially  conti-ibuted  to  the  accident.  lb. 

11.  Cities  and  Toxons, — Evidence, — DeMitution  of  Family. — In  an  action 
against  a  city,  by  the  representative  of  a  person  whose  death  is  al- 
leged to  have  been  attributable  to  the  negligence  of  the  defendant, 
evidence  that  the  deceased^s  family  was  left  in  a  destitute  condition  is 
incompetent.  City  of  Delphi  v.  Loioery^  620^ 

12.  Same. —  Streets,  —  Duty  of  Municipal  Corporation. — Where  there  is  a 
dangerous  place  in  or  near  the  usually  travelled  part  of  a  street  of  a 
city,  the  municipal  authorities  must  use  ordinary  care  to  protect  per- 
sons who  make  lawful  use  of  such  street,  in  a  reasonably  prudent 
manner,  from  injury ;  and  such  duty  is  not  fully  discharged  by  making 
the  travelled  part  of  the  street  safe,  but  such  measures  as  ordinary 
prudence  requires  must  be  taken  to  prevent  pei-sons,  using  ordinary 
care,  from  falling  into  dangerous  places  along  the  sides,  or  in  close 
proximity  to  the  termination,  of  the  streets  of  the  municipalit}'.    lb. 

13.  Same. — Evidence  of  Prior  Injuries  to  Other  Persons, — Notice, — For  the 
purpose  of  showing  that  a  municipal  corporation  had  notice  of  a 
dangerous  place  within  or  near  the  limits  of  one  of  its  streets,  evi- 
dence that  other  persons  had  previously  been  injured  there  is  com- 
petent, lb. 

14.  Same — City. — Common  Council,  Record  of.  —  Evidence, — A  city  cor- 

g oration  is  represented  by  the  common  council,  and  the  acts  of  that 
ody,  done  in  regular  session,  and  within  the  scope  of  the  powers 
conferred  by  law,  are  binding  upon  the  corporation;  and  the  record 
of  such  council,  showing  the  report  of  a  committee  appointed  by 
iliem,  and  the  action  taken  thereon,  is  admissible  in  evidence  against 
.the  municipal  corporation.  lb.. 
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16.  Same, — Instructions. — Measure  of  Damages. — Where  facts  are  allowed 
to  go  in  evidence,  whioii  furnish  an  iucoiTect  biisis  for  tiie  ai$setssinenc 
of  damages,  an  instruction  which  directs  the  jury  to  determine  from 
''all  the  facts''  the  amount  of  recovery  is  erroneous.  The  jury  are 
not  to  determine  the  amount  of  recovery  from  all  the  facts,  but  oiiiy 
from  such  facts  as  form  proper  elements  for  considenition  in  com- 
puting damages;  and  where  facts  arc  given  in  evidence  which  ought 
not  to  be  considered  in  estimating  damages,  the  instructions  of  the 
court  should  inform  the  jury  what  facts  should  be  considered  by 
them  in  making  their  estimate,  and  not  le^ive  it  to  them  to  take  ioto 
account  facts  which  have  no  legitimate  bearing  upon  that  branch  of 
the  case.  lb. 

16.  Same.—Disa'eUon  of  Jury. — Ikmvtges. — ^A  jury  has  a  very  broad  dis- 
cretion upon  the  subject  of  damages,  but  it  is  to  be  exercised  npoa 
proper  facts;  and  improper  elements  influencing,  not  the  judgment, 
but  tlie  passions  or  prejudices,  sliould  not  form  any  part  of  tne  ele- 
ments out  of  which  the  judgment  of  the  jurors  is  to  be  constructed.  lb. 

NEW  TRIAL. 
43ee  Appeal;  Assignment  of  Error,  3;  Criminal  Law, 32, 33;  Prac- 
tice, 2,  6, 10, 11 ;  Supreme  Couut,  15, 16,  30,  40,  43. 

NOMINAL  DAMAGES. 
See  Pleading,  24. 

NON-RESIDENCE. 
See  Real  Estate,  11. 

NOTICE. 
See  Attachment,  1 ;  Cities  and  Towns,  9  to  12 ;  Contract,  1 ;  Ditchbs 
and  Drains,  5;  Landlord  and  Tenant,  1,  2;  Negligence,  13; 
Real  Estate,  2;  Vendor's  Lien,  1. 

OFFICE  AND  OFFICER. 
See  Cities  and  Towns,  3  to  7,  9  to  11,  23  to  25;  County  Auditor; 

Criminal  Law,  39. 

ORDINANCE. 
See  Cities  and  Towns,  15, 16, 18. 

PARTITION. 
See  Practice,  25. 

1.  No  New  Title  Gained  T^crcfty.— Partition  of  lands  gives  the  parties  to 
it  no  new  or  additional  title  to  the  paits  sillotted  to  them  In  severalty; 
but  they  respectively  continue  to  hold  the  land  by  the  former  title 
merely  diveste<l  of  the  title  of  their  co-tenants.    Avery  v.  Akins^  283 

2.  Sanie. — Judgment. — Estoppel. —  Widow. — Descents. — A  judgment  in 
partition  between  a  widow  and  her  children,  which  allots  to  her  in 
fee  simple  a  part  of  the  lands  of  which  her  husband  died  seized,  to 
hold  "free  from  any  and  all  claim  or  demand  whatever"  of  the  chil- 
dren of  said  husband  by  her,  operates  only  upon  existing  rights,  and 
will  not  estop  such  children  from  claiming  the  estate  wmeh  they 
would  afterwards  inherit  upon  her  death,  under  section  18  of  the  act 
concerning  descents,  1  R.  S.  1876,  p.  411.  lb. 

3.  Same.  —  Conveyance  During  Subseqtient  Coverture,  of  Lands  Derir-fd 
from  Deceased  Husband. — A  widow  with  children,  to  whom  is  allotted 
by  partition  her  share  in  severalty  of  the  lands  of  her  deceased  hus- 
band, who  was  the  father  of  such  childi-en,  can  not,  during  a  suhse- 

3nent  marriage,  convey  the  land  so  allotted  to  her;  and  upon  her 
eath  during  coverture  such  lands  will  descend,  Under  section  18  of 
the  act  regulating  descents,  to  the  children  of  the  marriage  by  which 
she  obtained  title.  lb. 


INDEX.  637 

4.  Will.— TMtotor.— Real  estate  devised  can  not  be  partitioned  contrary  to 
the  intention  of  a  testator,  expressed  in  his  will.  Kepley  v.  Overton^  448 

6.  Answer, — Demurrer. — In  an  action  by  a  second  wife  for  paitition  of 
laud  of  tier  deceased  husband,  answers  by  the  children  and  grand- 
cliildren  of  the  deceased  and  his  fi]*st  wife,  that  she  bought  and  paid 
for  the  land,  and  that  her  husband  held  it  in  trust  for  lier,  are  suf- 
ficient on  demurrer.  Derryy.  berry,  560 

6.  tiame.-  Widow^s  Rights. ^'YYie  law  in  force  at  the  death  of  the  hus- 
band is  the  measure  of  the  widow's  lights.  Ih» 

PARTNERSHIP. 
See  Pleading,  4. 

1.  Complaint. — Conversion. — Demand. — In  a  complaint  by  one  partner 
against  another,  after  dissolution  and  settlement,  alleging  an  agree- 
ment by  the  defendant  to  collect  assets  of  the  firm  and  apply  tnem 
in  payment  of  outstanding  liabilities  of  the  firm,  and  charging  a 
convei-sion  of  the  money  collected  to  his  own  use  and  the  use  of  oth- 
ei-s,  it  is  unnecessary  to  aver  a  demand  before  the  commencement  of 
the  suit.  Snyder  v.  Baber,  47 

2.  Same. — Implied  Demand.— An  allegation  that  the  defendaat  refused 
to  account  implies  a  demand  for  an  accounting.  lb. 

PAYMENT. 
See  Judgment,  4;  Promissory  Note,  4;  Real  Estate,  8;  Replevix 

Bail,  12. 

1.  Appropriation  of^  by  Creditor. — A  creditor  can  not,  at  his  discretion, 
appropriate  payments  made  by  his  debtor,  after  a  controversy  ha& 
arisen  concerning  them.  Applegate  v.  Koons,  247 

2.  Same.— Appropriation  of^  by  Court.  —  Payments  thus  made  will  be 
applied  by  the  court  according  to  the  recognized  rules  of  law  gov- 
erning the  application  of  unappropriated  payments.  lb. 

PERJURY. 
See  Criminal  Law,  44. 

PERSONAL  GOODS. 
See  Criminal  Law,  13. 

PLEADING. 
See  Action  on  Assigned  Debt,  2.  4;  Chattel  Mortgage,  3;  Cities 
AND  Towns,  7, 16, 19, 20;  Constable,  1  to  3;  Contract, 3;  Costs: 
Criminal  Law.  3,  42,  43, 44;  Decedents'  Estates,  4,  5,  7;  Mort- 
gage, 10;  Negligence,  1 ;  Partnership;  Practice,  19, 26;  Prom- 
issory Note,  1 ;  Real  Estate,  Action  to  Recover,  1,  7,  8;  Su- 
preme Court,  5,  23. 

1.  Practice.— Complaint.— Descriptio  PersoncB.-Medical  Services  to  Pan- 
pers.-ln  a  complaint  for  medical  services  to  paupei-s,  rendered  at 
the  request  of  the  trustee  of  a  township,  the  word  *'as"  before  the 
olUcial  title,  •^trustee  of  Jackson  township,"  is  not  necessary  to  show 
that  he  acted  in  his  official  capacity.  The  Boards  etc.,  y.Brewington,  7 

2.  Cross  Complaint.— Notice.— VoWce  of  the  filing  of  a  cross  complaint 
must  be  served  on  the  defendants  thereto  to  give  a  judgment  thereon 
any  validity.  State^  ex  rel.^  v.  Ennis,  1 7 

3.  Motion  to  Make  More  Speciflc.-Demurrer.—lt  an  allegation  be  not  suffi- 
ciently certain,  a  motion  to  make  more  specitic,  and  not  a  demurrer 
for  want  of  facts,  is  the  remedy.  Snyder  v.  Baber^  47 

4.  Cross  Complaint.  — Partnership.— Beceiver.^ A  cross  complaint,  to 
withstand  a  demurrer  for  want  of  facts,  must,  like  a  complaint,  state 
facts  sufficient  to  constitute  a  cause  of  action;  and,  in  an  action  by  a 
member  of  a  firm  l^^n8t  his  partner,  a  cross  complaint  asking  a  dis- 
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solution  and  the  appointment  of  a  receiyer,  which  alleged,  in  sub- 
stance only,  that  the  firm  was  larspely  iudebted  and  was  not  maifiu^ 
/  money,  showed  no  ground  for  reflet.  Shoemaker  ▼.  SmUh^  71 

5.  Ouardian^a  AddiUonal  Band.^Defecis  Cured.— A  complaint  on  a  gnar- 
V  dian'S  bond  r«« erred  that  it  was  c^ven  as  an  additional  bond  for  the 

sale  of  i-eal  estate,  but  the  bona  merely  recited  that  *'lf  the  above 
'  bound ^  defendant,  *^who  is  guardian  of  the  person  and  property  of* 

certain  w^ards,  ^'minor  heirs  of/*  etc.,  '<then  the  abore  obligadon  is 

to  be  void,  else  to  remain  in  full  force." 
Meld,  on  demun*er,  that  the  complaint  sufficiently  show^s  that  it  was  given 

as  an  additional  bond,  and  that,  under  section  790  of  the  code,  it  was 

a  good  bond  for  that  purpose. 
■Held,  also,  that  where  defects  of  form  and  recital  appear  on  the  face  of 

a  bond,  a  more  particular  suggestion  of  such  defects  is  unnecessary. 

Fee  y.  SUUe^  ex  rel.,  66 

6.  Same, — Sureties, — IdentUy  of  Names  and  Persons. — In  such  action, 
where  the  only  averment  of  the  execution  of  the  bond  is.  that  the 
guardian  ^^executed  his  bond.*^  and  the  only  showins^  that  the  sure- 
ties joined  in  its  execution  is,  that  the  names  i*ecited  in  the  copy  of 
the  bond  filed  with  the  complaint  are  identical  with  the  names  of  the 
defendants,  and  the  names  subscribed  thereto  either  identical,  or  dif- 
fering only  in  that  the  christian  names  are  not  given  in  full«  but  ab- 
breviated or  by  initials,  such  complaint  is  insuflicientas  against  such 
sureties.  lb. 

7.  Same, — General  DeiUaL—Proof—Vn^eT  plea  of  general  denial,  the 
guardian  iu  such  action  could  prove  that  he  had  ^*fully  performed  all 
the  conditions  of  said  l)ond  according  to  the  tenor  and  legal  effect 
thereof."  lb. 

8.  Practice, ^Demurrer,  —  A  complaint  good  in  part  is  sufficient  on  a 
demurrer  to  it  as  an  entirety.  Farman  v.  Chami?erlai3n,  82 

9.  Ansvoer. — An  answer  which  purports  to  answer  the  entlFe  compJaint, 
but  answei*s  only  a  part,  is  insufficient  on  demurrer.  lb. 

10.  Answer. — Demurrer. — Harmless  Error.— WhevQ  all  the  evidence  which 
miffht  be  given  in  support  of  paragraphs  of  answer  is  admisatte 
under  other  paragraphs,  demurrers  are  not  improperly  sustained  to 
them.  Moral  School  7>.  v.  Harrison,  93 

11.  Complaint, — Fatal  Omission  — A  failure  to  aver  that  the  commission- 
el's  had  ordered  either  the  construction  or  improvement  of  a  gravel 
road  is  a  fatal  omission  from  a  paragraph  of  complaint  on  a  l)ond 
taken  under  the  provisions  of  said  act  of  March  14th,  1877. 

State^  ex  rel.,  v.  SuUivan^  121 

12.  Complaint.  —Presumption.-^ Evidence.^ Defects  Aided  by  Finding. -- 
Many  defects  which  a  demuiTcr  would  reach  are  aided  by  a  verdict  or 
the  nndtn^  of  the  court,  and  where  there  are  sufficient  general  facts 
stated  in  tne  complaint  to  show  that  the  omissions  were  such  as  might 
have  been  supplied  by  the  evidence,  they  will  be  presumed,  on  appeal, 
to  have  been  so  supplied.  Charleetown  School  Tp.  v.  Ifay,  127 

13.  Same. — Common  School.— Township  Authorities. — Waiver. — A  teacher 
of  a  common  school  is  entitled  to  compensation,  if  the  failure  to  actu- 
ally conduct  the  school  each  day  of  the  term  was  caused  by  the 
wrong^il  act  or  omission  of  the  township  authorities;  and  where 
the  evidence  shows  that  a  strict  pei'formance  of  the  conditions  has 
been  prevented  or  waived  by  such  act  or  omission,  a  reooveiy  cm 
not  be  defeated  by  such  failure-  lb, 

14.  Demurrer  for  Want  of  Capacity  to  Sue. — Practice. — A  demurrer  assign- 
ing the  statutory  cause  of  want  of  legal  capacnty  to  aue  Is  proper 
only  in  cases  where  there  is  some  legal  diaabili^,  such  as  infeacr. 
idiocy  or  covertiure.  Ifave  v.  HiuU^j  l95 
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15.  Sccke.'-Demnrrer  far  Want  of  Sufficient  Facta, — ^Where  a  complaint  by 
several  pltiintiffs  fails  to  show  a  cause  of  action  in  all,  a  demurrer 
will  lie  upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  /6. 

16.  Written  Instrument  not  Foundation  of  Action  or  Defence. — A  party  is  not 
required  to  file  with  his  pleadings  an  instrument  in  writing  which 
is  to  be  used  merely  as  evidence  at  the  trial  and  does  not  constitute 
the  foundation  of  his  action  or  defence.       Bagsdale  v.  Farrish^  191 

17.  Foreclosure  of  Mortgage, — Cross  Complaint, — Demurrer, — In  an  action 
to  foreclose  a  mortgage,  a  demurrer  to  a  cross  complaint,  on  the 
ground  that  it  ''"does  not  state  facts  sufficient  to  prevent  said  plain- 
tiff from  foreclosing  said  mortgage  for  the  full  amount  o^  the  debt 
due  thei'ein."  contains  no  cause  lor  demun-er  known  to  the  statute, 
or  that  should  be  recognized  in  practice,  and  the  exception  t«  the 
overruling  thereof  presents  no  question.  Martin  v.  Martin^  207 

18.  Complaint, — Assignment  of  Error, — Intendments  in  Favor  of  Pleader, — 
Practice,  —Where  a  complaint  has  not  been  tested  by  demurrer,  and 
its  sufficiency  was  fii'st  brought  in  question  by  assignment  of  error  in 
the  general  term  of  a  superior  court,  it  must  be  tested  by  the  rule  which 
is  applied  to  motions  in  arrest  of  judgment,  and,  instead  of  indulg- 
ing presumptions  agiunst  the  pleader,  all  reasonable  intendments 
should  be  allowed  in  his  favor.  Smock  v.  Harrison^  348 

19.  Same, —Defects  Cured  by  Verdict, — Where  the  statement  of  the  plain- 
tiff's cause  of  action,  and  tliat  onlv,  is  defective  or  inaccumte,  the  de- 
fect is  cured  by  a  general  verdict  in  his  favor.  lb, 

SO.  Same, — Conclusion  of  Law,— Bond, — Supersedeas. — Verdict, — An  aver- 
ment in  a  complaint  not  tested  hf  demun*er,  ^*  that  said  appeal  bond 
operated  as  a  supersedeas  in  said  cause/'  thougli.  strictly  speaking, 
a  mere  statement  of  a  legal  conclusion,  should  be  regarded  as  biing- 
ing  in  issue  and  admitting  proof  of  such  facts,  if  any,  as  would  make 
the  bond  have  that  effect,  and  after  verdict  for  the  plaintiff,  it  must 
be  presumed  that  such  proof  was  made,  if  it  was  legally  possible  to 
make  it  under  proper  averment.  lb, 

21.  Complaint.  —  Promissory  Note, — Payee'* s  Indorsement, — Lidorsers,^- 
Consideration, — Where  a  complaint  against  the  makers  and  indorsers 
of  a  promissory  note  contains  an  averment  that  the  indorsement  of 
the  iatter  was  made  ^*  on  said  day  and  at  the  same  time  of  the  mak- 
ing and  delivery  of  said  note,'*  it  is  manifest  that,  even  if  the  payee's 
iuuorsement  appear  first  and  he  is  bound  as  tlie  first  indoreer,  the 
names  of  the  other  indorsers  wei*e  on  the  paper  when  received  by 
the  plaintiff,  and  that  the  instrument  imported  a  consideration  against 
them  all,  and  no  special  averment  of  a  consideration  was  nei^essary. 

Swift  V,  Batliff,  426 

S^,  Practice, — Exhibit, — An  exhibit  which  does  not  constitute  the  fonnda- 
tion  of  a  pleading,  thongh  filed  therewith,  will  not  be  considered  by 
the  Supreme  Court,  either  for  the  purpose  of  sustaining  or  overthrow- 
ing such  pleading.  Tindall  v.  Wasson^  495 

53.  Harmless  Error, — General  Denial, — It  is  a  harmless  error  to  sustain  a 
demurrer  to  an  answer,  when  all  the  material  facts  averred  therein 
are  admissible  in  evidence  under  the  general  denial,  also  pleaded. 

Cooper  V.  Metzger^  544 

54.  Same, — Action  on  Bond, — Nominal  Damages,  —In  an  action  on  a  rer 
plevin  bond,  an  answer  showing  that  the  obligors,  after  breach,  did 
an  act  taking  away  all  right  to  recover  anything  more  than  nominal 
damages,  is  not  a  showing  that  there  is  no  right  of  action  at  all  on 
the  bond.  lb. 

25.  Must  State  Facts, — A  bare  general  statement,  thrown  Into  the  body 
of  a  pleading  setting  forth  spediic  factsi  can  noc  control  the  plead- 
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ing  j\nd  make  good  what  would  otherwise  be  insiifficieTit:  rhe  sub*- 
Rtaritive  traverbtible  facts  ai-e  to  J)e  looked  to  in  dc:cr!*!!iiin«^  iu$  suf- 
ficiency, and  not  niei-e  conclusions.  Slack  v.  Beaclu  S71 
96.  Co- Sureties.— Contribution, — Insolvency  of  Principal, — In  an  action  bj" 
one  surety  ngniust  another  for  contribution,  it  is  not  necessary  to 
either  aver  in  the  complaint  or  prove  on  the  trial  that  the  principal 
18  iuBOlveut.  Cray  v.  Clark,  597 

POSSESSION. 
8ee  Alien,  2 ;  Rbal  £state,  2, 3, 13. 

POUND  FENCE. 
See  Cities  and  Towns,  15  to  22. 

PRACllCE. 
See  Appearance:  Assignment  of  Error;  Contract,  3;  Crtmtnai. 
Law,  18,  29.  321  35,  46;  Decedents^  Estates,  2,  5,  9;  Ditches 
and  Drains, 3;  Fraudulent  Conveyance;  Interrogatories  to 
Jury;  Pleading,  1,  8, 14, 15,  18,  22;  Presumption,  2;  Real  Es- 
tate, Action  to  Recover,  8;  Special  Finding;  SuprbmeCourt; 
Venire  de  Novo;  Will,  3,  4. 

I,  Special  Finding,— Exception.  -  An  exception  to  the  conclusions  of  law 
by  the  court  upon  a  special  finding  of  facts  is  an  adniisbion  that  the 
facts  are  correctly  found.  Lfjckwood  v.  Dills^  56 

9.  Sa^ne. — Neio  Trial. — If  the  court  finds  the  facts  contrary  to  the  evi- 
dence, whethei:  by  admission  or  otlierwise,  the  remedy  is  by  a  mo- 
tion for  a  new  trial,  and  not  by  an  exception  to  the  conclusions  of 
law  on  such  finding.  lb. 

8.  Hule  of  Court. — Motion  for  Change  of  Judge. — Cause  for. — A  nile  of 
court,  requiring  an  npplication  for  a  change  of  judge  to  be  filed  on 
or  befora  the  second  day  of  the  term,  can  not  deprive  a  party  of  the 
right  to  a  change  of  judge,  upon  motion  made  after  the  second  day 
of  the  term,  where  I 'is  afildavit,  properly  setting  forth  a  statutory 
cause,  shows  that  he  did  not  discover  such  cause  until  the  day  of 
the  making  of  the  motion.  Shoemaker  v.  Smithy  71 

4.  Harmless  Error. — No  available  error  is  committed  in  striking  out  an 
answer,  wtiere  tlie  matters  therein  pleaded  are  admissible  under  the 
^neral  denial,  already  pleaded.  Bobinson  v.  Snyder^  1 10 

5.  Same. — Exception  to  Special  Finding  — Motion  for  New  Trial. — Case 
Explained. — An  exception  to  a  conclusion  of  law  does  not  preclude 
a  motion  for  a  new  trial  on  the  ground  that  the  special  finding  is  not 
sustained  by  the  evidence    Cruzanv.  Smith.  41  Ind.  288,  explained.  lb, 

6.  Same. — Effect  of  Exception  to  Special  i  inding. — The  effect  of  an  excep- 
tion to  a  special  finding  is  to  admit,  for  the  puipose  of  the  exceptioa« 
the  truth  of  the  facts  found,  but  the  admission  is  not  conclusive.    lb. 

7.  Harmless  Error. — Cross  Complaint. —  Demurrer.— Where  there  is  do 
substantial  difference  between  the  question  presented  in  two  para- 
gi'aphs  of  a  cross  complaint,  it  is  harmless  error  to  sustain  a  demur* 
rer  to  one  of  them.  Long  v.  WillioiAs^  115 

8.  Same.— Special  Finding. — Where  a  fact  is  not  refen'ed  to  in  the  spe- 
cial finding,  no  question  is  i*e5H!rved  in  regard  thereto  by  an  exc^>- 
tlon  to  the  conclusions  of  law  fi*om  the  facts  found.  lb. 

9.  Same. — Commencement  of  Action,— Impetration. — ^The  general  rule  is, 
that  aa  action  is  not  commenced  until  the  impetration  of  the  writ. 

Charlestown  School  Tp.  v.  Hap^  127 

10.  Agreed  Facts. — New  Trial. — Where  a  finding  is  rendered  iipoo  **agrced 
facts,"  no  reason  for  a  new  trial  exists.  Martin  v.  JfarfCa,  207 

II.  New  Trial.— Evidence.— Error  of  the  court  in  permitting  the  iotro- 
ductloQ  of  evidence  is  **eiTor  of  law  occumng  at  the  trial,"  ant: 
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when  excepted  to  at  the  time  constitutes  cause  for  a  new  trial,  in  a 
motion  tlierefor  uddressed  to  the  trial  court.  Edwards  v.  Powell,  294 

12.  Promissory  Note, — Alteration. — Interest.—  Collateral  Facts.— EvUlencc 
— Argument. — Where  notes  in  payment  for  a  threshing  machine  were 
to  be  written  "with  10  per  cent,  interest.''  and  tlie  question  before 
the  jury  was  whether  or  not  the  note  sued  on  had  been  altered  after 
lti«  execution  by  inserting  the  flgui-es  ''10''  between  *'with"  and  '*per 
cent,  interest,"  making  the  note  draw  ten  instead  of  six  per  cent,  in- 
terest,  the  trial  court  did  not  err  in  holding  that  an  agent's  parol 
promise  to  pay  defendants  for  time  lost  while  waiting  tor  the  ma- 
chine wais  immaterial,  nor  in  requiring  their  counsel  to  refrain  from 
commenting  upon  it  in  argument.  Tne  rule  is  that  collateral  fact» 
should  be  excluded.  Tlie  agent's  promise  to  pay  the  defendants  for 
lost  time  was  purely  collateral  to  the  fact  in  issue,  and  was  ttierefore 
immaterial.  Bunting  v.  Heilman^  344 

13.  General  Finding. — Later  Special  Finding  not  Available. —  A  general 
finding  remaining  in  the  recoixl  will  support  the  judgment  of  the 
court,  notwithstanding  a  special  finding  and  conclusions  of  law  ren- 
dered ten  days  or  more  thereafter,  which  purported  to  be  done  at 
the  request  of  appellants  made  at  the  commencement  of  the  trial. 

Smock  V.  Harrison^  349 

14.  Jtemoval  of  Cause  to  United  States  Court. — Tims  of  Application. — The 
petition  for  the  removal  of  a  cause  from  a  State  court  to  a  Federal 
coiu't  may  be  made  at  any  time  before  the  trial  or  final  hearing  of 
the  suit  in  the  State  court.  Sharp  v.  Gutcher,  357 

15.  Same. —  Void  Acts  of  State  Court. — After  a  sufHcient  petition  for  re- 
moval has  been  filed,  the  State  court  can  do  nothing  more  than  to 
perfect  the  removal,  and  any  acts  in  attempting  to  retain  jurisdiction 
would  be  coram  non  judice  and  void.  lb. 

16.  Same. —Answer. —Aw  answer  setting  up  the  filing  of  a  petition,  etc.» 
for  removiU,  is  a  sufficient  answer  In  bar  of  further  proceedings  in 
the  State  court.  lb.. 

17.  Endorsement  on  Complaint  Fixing  Betum  Day  of  Summons. — Statute 
Construed. — Attorney.  —  Where,  under  section  315  of  the  code,  a» 
amended  by  the  act  of  March  6th,  1877,  Acts  1877,  Reg.  Sess.,  p.  105, 
the  endoi*sement  upon  a  complaint  directing  the  clerk  to  issue  a  sum* 
nions,  and  fixing  the  dav  of  the  term  upon  which  the  defendant  shall 
ap|)ear,  is  signed  '-W.  &  T.,  Att'ys,"  who  had  signed  and  flled  the 
complaint,  such  endorsement  is  sufHcient  to  autliorize  the  clerk  to 
issue  a  summons  for  the  defendant  to  appear  and  answer  the  com- 
plaint on  the  day  named.  Robinson  v.  Brown,  36S 

18.  General  Verdict. — Answers  to  Interrogatories. — A  motion  for  judgment 
on  tlie  facts  found,  notwithstanding  the  general  verdict,  is  properly 
overniled,  where  the  answers  are  not  inconsistent  with  the  geiieraJ 
verdict,  or  where  the  facts  found  are  immaterial  without  a  further 
finding,  or  do  not  appear  in  the  pleadings.  /&• 

19.  Pleading. —Demurrer. — If  an  allegation  of  a  pleadine  ts  Mie  that  the 
pleader  can  be  heard  to  make,  and  it  l>e  well  pleaded*  a  dennirrer  ad- 
mits it  to  be  true,  otherwise  it  does  not.         Goddardy.  Stockman^40^ 

20.  Same,  —  Eoidence. — Promissory  Note. — Discharge  of  Surety  by  New 
Writing.— Burden  of  Proof.— Production  of  WrtUna.— Proof  of  Con- 
teMs.—One  who  sets  up  a  defence,  whereby  he  claims  a  release  from 
one  writing  by  reason  of  the  execution  of  another,  does  not  shift  the 
burden  of  proof  on  the  subject  until  he  shall  have  produced  the  new 
writings  on  which  he  relies,  or,  having  shown  a  good  excuse  for  not 
producing  it,  shall  have  proved  its  contents*         S%oifty.U(UUffj42^ 

Vol.  74.- 
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21.  Same. — Release  of  Surety. — Extension  of  Time. — Supreme  Court. — 
Where  one  seeks  release  f]*om  a  promissoiy  note  for  the  i-eiison  that 
the  plaintiff  took  a  note  payable  in  bank  in  payment  of  intei^est 
thereon,  In  advance,  and  thereby  created  an  implied  tigreenienl;  to 
extend  the  time  of  its  payment,  the  interest  note  is  the  best  evidence 
of  its  own  contents,  and  where,  being  present  and  snftlciently  ideti- 
titled  and  its  execution  proved,  it  was  not  offered  in  evidence,  liie 
Supreme  Court  can  not  say  that  parol  evidence  of  its  terms  was  lui- 
properly  excluded.^  or  that  a  verdict  against  tlie  defendant  ouglit  to 
have  been  different.  lb. 

22.  Same. — Judicial  Discretion. — Becalling  Witness. — It  is  a  matter  of 
judicial  discretion,  whether  a  witness  once  discliarged  fixini  the  wit- 
ness stand  ma}''  be  recalled  by  the  party  who  first  called  him.        lb. 

23.  Same. — Bepetition  of  Testimony. — To  exclude  a  mere  repetition  of  tes- 
timony is  not  an  available  error.  lb. 

24.  Answer  of  Jury  to  Interrogatory. — Where  the  iury  were  unable,  from 
the  evidence,  to  give  the  **  hour  and  minute  "^  at  which  the  accident 
occurred,  but  returned  in  answer  to  a  question  as  to  such  fact  sub- 
mitted to  them,  that  ^-From  the  nature  of  the  question,  we  can  not  so 
positivel}'  answer/'  the  courtrdid  right  in  accepting  such  answer,  and 
discharging  tlie  jury  from  the  further  consideration  of  such  qtiestion. 

Pittsburgh^  etc.^  R.  B.  Co.  v.  WiUicms^  462 

25.  Partition. — Action  on  Bond  of  Commissioner  Appointed  to  Sell. — Benis 
and  Profits.— Evidence. — On  the  trial  of  an  action  by  heirs  upon  the 
bond  of  a  commissioner  appointed  to  sell  real  estate  in  a  proceeding 
for  partition,  plaintiffs  can  not,  while  suing  for  the  purchase-money 
and  interest,  claim,  and  give  evidence  of,  the  rents  and  profiti^  which 
bave  accrued  after  the  sale.  Stanton  v.  State^  ex  rel.^  603 

26.  Insufjicieivt  Answer  to  histtffieient  Complaint. — A  bad  answer  is  a  suf- 
ficient answer  to  an  insufiicient  complaint,  and  such  complaint  \till 
not  support  a  judgment  thereon.  Vert  v.  Vussy  d63 

PRESUMPTION. 
See  Bill  op  Exchange,  1 ;  Cities  and  Towns,  7, 11 ;  Criminal  Law, 
36,47;  Jurisdiction.  2;  Negligence.  7 ;  Pleading,  12;  Promis- 
sory Note,  5;  Replevin  Bail,  6;  Supreme  Court.  4,  6,  44, 46. 

1.  Value  of  Services. — Services  rendered  upon  proper  request  are  pre- 
sumed to  be  of  some  value.  The  Boards  etc..  v.  Brevcington.  7 

2.  Instructions. — Etidencf. — Practice. — Where  the  evidence  is  not  in  the 
record,  instructions  will  be  presumed  to  be  correct  if  applicable  to 
any  supposable  state  of  the  evidence.  Stratton  v.  Keiuiardy  302 

PRINCIPAL  AND  AGENT. 
See  Cities  and  Towns,  10, 15, 16. 

1.  Undisclosed  Principal. — Promissory  Note. — An  undis(*losecl  principal 
may  sue  upon  a  promissory  note  payable  to  the  agent,  subject  to  all 
equities  growing  out  of  the  transaction.  Nave  v.  Hadley.  155 

2.  Same. — Note  Payable  to  Cashier. — The  word  "cash."  affixed  to  the 
name  of  the  payee  indicates  that  the  note  is  payable  to  tlie  bank,  and 
the  banic  may  sue  thereon  as  payee,  the  agent  being  a  party  to  the 
action.  lb. 

PRINCIPAL  AND  SUREl^. 

See  Ditches  and  Drains.  9;   Pleading,  6,  26;  Practics,  20,  21; 

Promissory  Note,  4;  Replevin  Bail,  1L 

PRIORITY  OF  LIEN. 
See  Judgment,  6,  8. 

PROCESS. 
See  Judgment,  2,  3;  Jurisdiction,  4;  Pbactioe,  17. 
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PKOMISSORY  NOTE. 
Hpro  Bill  of  Exchange;  Contract,  4;  Mortgage,  6;  Pleading,  21 ; 
pKACTiCK,  12,  20;  Principal  and  Agent;  Replevin  Bail,  12. 
1.   School  Toicnship. — Complaint,-  A  comphiint  upon  a  note  of  a  town- 
ship, Hverriiiff  that  it  wiis  executed  for  an  indebtedness  against  the 
seliool  townsTiip,  aud  showing  that  the  articles  for  which  it  was  given 
were  -dissected  nuips  of  ilic  United  States,"  makes  it  snfficfentlv' 
apparent  that  it  was  the  intention  of  the  parties  to  bind  the  school, 
and  not  the  civil,  townsliip.  Moral  JSckool  Tp.  v.  Uarrison,  93 

:2.  Consideration, —  Gifts  inter  Vivos  and  Causa  Mortis, —  Testamentary 
Disposition, — The  desire  of  a  testator  to  rectify  an  inequality  in  the 
provisions  of  his  will  is  not  a  sulYicient  consideration  to  suppoit  a 
note  given  for  that  purpose  only.  Mallett  v.  Fage^  S  Ind.  364.  criticised 
and  explained.  West  v.  Cavins^  265 

3.  ISame, — Executed  and  Executory  Contracts. — ^While  natural  love  and  af- 
fection is  a  good  consideration  for  a  deed  or  any  executed  contract  as 
lK*tween  the  parties  thereto,  it  is  not  so  for  an  executoiy  contract.    Jb. 

4.  Principal  and  Surety. — Beiease.— Payment, — Peloan, — Fraiid, —  In  an 
action  upon  a  promissory  note,  against  the  principals  and  the  surety, 
the  evidence  showed  that  in  the  presence  of  one  of  the  makers  of 
the  note  and  of  the  payee,  the  surety  gave  notice  that  he  would  not 
remain  longer  as  surety  thereon;  that  the  maker  then  said  to  the 
payee.  *"If  you  will  let  our  firm  have  the  money  on  otu*  own  note 
we  will  take  it,  otherwise  we  will  pay  you  off."  To  which  the  payee 
replied;  *'i  don't  want  the  money.'  I  will  take  TaylorV  (the 
surety's)  *Mianie  off  the  note.  I  wfll  bring  down  the  note  and  ^x. 
the  matter  up,  and  either  get  new  notes  or  take  the  money.'-  But  no 
new  note  was  executed,  and  for  several  years  thereafter  the  makers 
paid  interest  on  the  note,  of  which  facts  the  surety  was  ignorant, 
and  after  their  insolvency  this  suit  was  instituted. 

!Eeld,  that  the  transaction  amounted  to  a  payment  of  the  note  and  a  re- 
loaii  of  the  money  to  the  makers,  and  that  the  surety  was  thereby 
discharged  from  any  liabilit>'  thereon. 

.Held,  also,  that  keeping  a  surety  so  long  in  ignorance  that  the  note  had 
*  not  been  paid,  or  exchanged  for  the  note  of  the  principals,  had  ail 
the  effect  of  a  fraudulent  concealment  of  the  facts,  whether  so  in- 
tended or  not.  Taylor  v.  Lohman^  418 

6.  Payable  in  Bank,— Accommodation  Indorser, — Presumption  as  to  Lia- 
hility,— Indorsee, —Payee, — The  liability  of  one  who  indorses  mercan- 
tile pa|)er,  before  its  indorsement  by  the  payee,  is  prima  facie  that  of 
a  strict  indorsement,  which  will  not  operate  in  favor  of  the  pa.yee, 
but  of  his  indorsee  only.  Kedling  v.  Vansickle,  529 

6.  Same,-  Indorsement  Before  Delivery, — Parol  Evidence, — Maker, — Sure- 
ty,—\f  such  indorsement  be  made  before  delivery  of  the  paper,  and 
for  tiie  purpose  of  giving  it  credit  with  the  payee,  it  will  create  a  lla- 
bility,  in  favor  of  the  payee,  prima  fade  of  indorsement;  but  parol 
evidence  is  admissible  to  show  that  the  liability,  mutually  intended, 
was  that  of  a  maker  or  surety.  Sill  v.  Leslie,  16  Ind.  236,  distin- 
guished, lb, 

7.  Note  Payable  to  Cashier,— The  word  '^cash.''  affixed  to  the  name  of 
the  payee  of  a  promissory  note  indicates  that  the  note  is  payable  to 
the  baiik,  and  the  bank  may  sue  thereon  as  payee,  the  agent  being  a 
party  to  the  action.  Nave  v.  Hadley^  155 

PROSECUTING  ATTORNEY. 
See  Alien,  1 ;  Criminal  Law,  31,  38. 
1.    TTiirty-JIfth    and    Fortieth    Judicial    Circuits,  —  Statute    Construed, — 
Waiver,— yohh\  DeKalb  and  Steuben  counties  composed  the  Thirty- 
fifth  Judicial  Circuit  prior  to  March  2l8t,  1879,  the  judge  aud  prose- 
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cutor  both  residing  in  Noble.  In  1878  the  relator,  a  re«»ident  of  Sten- 
ben,  was  elected  prosecuting  attorney  of  said  (Mrcuir,  for  the  two  years 
commencing  October  28th.  1879.  tiy  the  act  of  March  21st.  l5^79.  it 
was  provided  that,  on  and  after  its  passMige,  Steuben  and  DeKaJb 
should  constitute  the  Fortieth  Judicial  Circuit  until  Ootaljer  1st.  ISSO, 
when  they  were  again  to  become  a  part  of  the  Tliirry -lift b  Circnir, 
and  that  the  pix>secu  tor-elect  of  the  Thirty -fifth  Circtiit  sliould  l>e  the 
prosecutor  of  the  Fortieth  on  and  after  liis  term  conimeuced  Under 
said  act,  the  relator  was  appoinred  prosecutor  of  the  Fortieth  Circuit, 
and  sei-ved  in  that  capacity  till  Octoljer  28lh.  1879,  when  he  qualified 
under  his  election,  and  continued  to  serve  and  designate  himself  as 
prosecutor  of  the  Fortieth  Circuit  till  October  1st,  1880.  and  after  that 
date  so  styled  and  signed  himself,  and  received  his  coiiipeussitlon. 
At  the  October  election,  1880,  the  defendnnt  was  elected  prosecutor 
of  the  Tliirty-flfth  Ciixinit,  but  received  no  connnission  till  Fcbiuaiy, 
1881,  when  he  qualified  and  entered  upon  the  duties  of  his  office. 

Seld^  that  said  act  created  a  new  circuit,  in  wliich  the  office  of  prosecu- 
tor was  vacant,  which  the  Governor  had  a  rlgiit  to  fill. 

Held^  also,  that  by  force  of  said  stat^ite,  the  relator,  on  qunlifying  under 
his  election,  became  the  prosecutw  of  the  Fortieth  Circuit,  so  lon^  as 
it  histed,  and  tliereafter  of  the  Thirty-fiftli  Circuit  until  October  26ih, 
1881,  when  the  defendant's  term  will  commence. 

Held^  also,  that  the  fact  that  the  relator  wrongly  claimed  to  be,  and  dcss- 
ignated  himself  as.  the  prosecutor  of  the  Fortieth  Circuit  after  it 
ceased  to  exist,  constituted  no  waiver  of  his  title  by  election  and  stat- 
ute to  the  office  of  prosecutor  of  the  Thirty-fifth  Circuit. 

State^  ex  reL  Adanis^  v.  Peterson^  1 74 

2.  Information, — Prosecuting  Attorney  his  own  Relator. — The  prosecuting 
attorney  may  prosecute  an  action  upon  his  own  relation  against  a  per- 
son who  unlawfully  intrudes  into  the  office  of  pi*osecutin^attorney.  />. 

3.  Fees  on  Forfeited  Recognizances, — Statute  Construed,  JF>«»  and  Sale- 
Ties.— Upon  an  application  to  the  circuit  judge,  under  sectiou  TA 
Acts  1879,  p.  142,  for  a  construction  of  section  23^.  of  the  act  in  reli- 
tion  to  fees  and  salaries,  1  H.  8. 1876,  p.  475,  on  appeal. 

Held^  that  a  prosecuting  attorney  is  not  entitled  to  the  pcri*entagc  therein 
provided,  on  money  paid  to  him  on  a  forfeited  recognizjince  before 
final  judgment  tliereon.  Such  percentage  is  allowed  only  on  money 
collectetTon  final  judgment,  in  actions  prosecuted  by  him  on  srch 
recognizances.  £z  Parte  Ford,  41  $ 

PUBLIC  PLACE. 
See  Liquor  I^aw,  1  to  3. 

KAILROAD. 
See  Cities  and  Towns,  2,  8;  Consignment;  ConstitutionalLaw; 
County  Commissioners,  11  to  17;  Criminal  Law,  36;  Nkgli- 
OENCB,  G  to  10. 

1.  Killing  Stocks—Highway  Crossing.-^Daty  to  Fence,— CatOe-Pits,— It  is 
as  much  the  duty  of  a  railroad  company  to  fence  against  animals  on 
a  highway  as  against  animals  in  adjoining  fields  or  woods,  and  proper 
cattle-pits  at  highway  crossings  are  necessaiy  to  prevent  animals 
passing  from  the  highway  on  to  the  railroad  tnick. 

EvansvUle^  elc.„  R,  R,  Co.  v.  Barbee,  169 

2.  /Some.— /n<«n<c«fo».— Instructions,  in  effect,  that  if  animals  went  on 
the  railroad  track  at  a  crossing  of  the  highway,  and  were  killed  soine 
distance  from  the  liighway,  the  railroaa  company  would  not  be  lia- 
ble upon  the  grotmd  of  the  want  of  a  fence,  were  properly  refused,  lb, 

8.  Same,— Harmless  Error.— Where  a  venlict  is  clearly  in  awwrdancc 
with  the  evidence,  no  harm  can  result  to  the  appellant  because  a 
charge  given  to  the  jury  was  not  applicable  to  the  evidence.        /&• 
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KATIFICATIOy. 
See  Infancy,  1. 

REAL  KOTATE. 
ISce  Conveyance;   Guardian  and  Ward,  1;  Trusts;  Vendor  and 

Purchaser;  Will,  2. 

1.    When  Deed  Absolute  Tt-eated  as  Mortgage, — /Security, — A  deed  of  realty, 

tliongh  absolute  on  it»  face,  will  be  treated  in  equity  as  a  mortgage 

only,  if  the  purpose  of  its  execution  was  to  secure  the  payment  or 

discharge  of  an  existing  deb*;  or  liability.     Tuttley,  Churchman^  32 1 

3.  Possetfsifui  ConetructivefNoUce. — As  a  general  proposition,  the  posses- 
sion of  r<^Al  estate  is  constructive  notu;e  to  all  the  world  of  the  rights 
of  the  party  iii  i)ossession.  lb, 

.  3.  Exception  to  Svie. — Orantor^s  Possession  After  Conveyance. — The  fact 
that  a  gi'antor  remains  in  possession  of  his  land  after  conveying  it 
away  by  a  deed  abi^olute  on  its  face  is  not  constructive  notice  to  pur- 
chasers of  « judgment  against  the  grantee  of  the  grantor's  right  to 
have  his  deed  treated  as  a  uKMtgage.  *  lb. 

-4.  InnoceTU  Purchasers  of  Judgment  Against  Grantee. — Superior  Bight.^' 
Lien,  —  Puixiiusci*s  of  a  judgment  against  a  grantee  which,  by  the 
records,  appears  to  have  become  a  lien  on  land  conveyed  by  a  deed 
absolute  on  its  face,  having  expended  their  money  upon  the  faith  of 
that  appearance,  paying  the  full  amoimt  thereof,  in  ignorance  and 
without  notice  of  the  fact  that  the  deed  was  onlv  a  security,  or 
claimed  as  such,  acquire  a  Hght  superior  to  the  rignt  of  the  grantor 
acquired  by  a  reconveyance  of  the  lands  and  by  actual  continued 
occupaiiofi  thereof.  lb, 

-6.  Decedents*  Estates,  -  Descents. -^Widow^s  Interest,—  Vendor* s  Lien  Par- 
amount, — If  a  purehiiscr  of  real  estate  die  the  absolute  owner  of  a 
title  bond  thereto,  the  lien  of  the  vendor  for  the  purchase-money  due 
him  is  paramouDt  to  the  claim  of  his  widow.     Jieith  v.  Hudson^  333 

'  6.  Same, — Surety, — Assignment  of  Title  Bond, — Indemnity, — Subrogation, 
— Where  a  title  bond  hius  iHjen  assigned  to  indemnify  a  surety,  with 
agreement  to  reassign,  and  the  surety  has,  after  the  de«ith  of  the 
vendee,  assumed  the  payment  of  the  notes  for  purchase-money,  as 
well  as  the  notes  on  which  he  was  surety,  and  the  administrator  has 
surrendered  his  agreement  to  reassign  the  title  bond,  the  surety  is 
subrogated  to  the  rights  of  the  vendor,  and  may  hold  the  bond,  or 
the  land  if  he  Inis  received  a  deed,  until  the  debts  for  which  the 
bond  was  pledged  to  him  ai-e  paid.  lb, 

7,  Same.  —  IVidow^s  Hemedy, — Accounting,  —  In  such  case,  the  surety 
holds  the  bond,  or  the  land,  as  a  security,  and  the  widow's  remedy 
is  to  have  an  accounting,  and  to  redeem  the  premises  when  the 
amoimt  due  the  surety  is  tiscertained.  lb, 

^8,  Same. — Part  Painnent  of  Consideration, — Undersection  30  of  the  statute 
of  descents,  the  lien  of  a  vendor  for  purchase-money  of  land  yields 
in  part  to  the  claim  of  the  widow  of  the  vendee,  and  if  the  husband 
has  paid  part  of  the  consideration,  and  the  real  estate  is  sold  under 
any  decree,  or  by  virtue  of  any  power  or  devise  in  his  will,  she  is  en- 
titled to  her  third  of  such  land,  in  proportion  to  the  amount  paid 
tlicreon,  lb, 

0.  Sale  for  Unpaid  Taxes, — Action  to  Becaver  and  Quiet  Title, — Statute  of 
Limitation, — An  action  brought  in  1879  to  recover  possession  of  real 
estate  sold  for  taxes  in  ICCG.  and  to  quiet  the  title,  was  too  late  under 
section  250  of  the  act  of  December  21st,  1872, 1 1^.  S.  1S76,  p.  127. 

Smith  V.  Br  yap  ^  315 

10.  Same, — Where  Time  Allowed  Jiad  Expired, — A  reasonable  tim«*  must 
bo  allowed  for  instituting  suit  as  to  causes  of  action  existing  at  the 
passage  of  sucli  a  law;  and  where  the  whole  time  alloweu  by  the 
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Btatnte  had  expired  before  its  passage,  the  statute  did  not  appl}*  unlili' 
the  time  allowed  by  it  had  run.  lb* 

11.  Same, — Legal  Disabilities, — Non-Btfsidence, — State, — United  States, — 
The  phrase  -'other  legal  disabilities,"  in  the  proviso  of  section  250^ 
sttpra^  does  not  embrace  non-residence  in  the  State,  but,  so  far  as  i& 
refers  to  absence,  means  **out  of  the  United  States.*'    2  K.  S.  187G,. 
p.  313,  sec.  797.  76. 

12.  Same.—  Valid  or  Void  Sale  for  Taxes,— Statnte  of  Limttatkms  Good 
Plexi  in  Bar, — ^Whether  a  tax  sale  was  vsilid  or  void,  a  plea  of  the 
statute  of  limitations  is  a  food  defence  to  an  action  to  quiet  title, 
and,  if  sustained  by  the  evulence.  bai-s  a  recovery  of  possession,  and 
the  title  of  the  party  so  barred  can  not  be  quieted.  /b. 

13.  Same. — Evidence. —  Title. — Possession  of  Grantor. — In  an  action  to  re- 
cover real  estate,  the  plaintiff  recovers  on  the  strength  of  liis  own 
title,  and  not  on  the  weakness  of  the  defendant's  title,  and  he  must 
ti-ace  his  title  to  the  Uniwd  States,  or  to  a  grantor  in  possesbion.  lb, 

REAL  ESTATK,  ACI'ION  TO  REOOVEaR. 
See  Conveyamck;  Estoppel,  1;  Landlord  akd  Temam^  1;  Real- 

Estate,  9. 

1.  Complaint  Before  Justice. — Sheriff* s  Sale. — ^In  a  complainc  before  a 
justice  of  the  peace  to  i-ecover  possession  of  i-eal  estate,  an  avomient, 
that  the  pix>peity  sued  for  was  sold  to  plaintiff  in  pursuance  of  a 
judgment  of  foreclosure,  will  be  held  to  mean  that  it  was  sold  b3'  the- 
sheiiff  as  provided  by  section  635,  2  R.  S.  1876.  p.  263w  an4  Is  sniB- 
ciently  certain,  after  verdict.  Allen  v.  Shann^n^  1 64 

2.  Same. — Description  of  Premises. — A  description  of  premises  tn  a  deed 
as  *^a  pait  of  lot  235  in  the  city  of  Vincennes,  according  te  Enimlsoii 
and  Johnson's  siu'vey.  commencing  fifty-five  feet  froai  the  corner  of 
said  lot,  on  Sixth  and  Main  streets,  and  fronting  on  Main  street  fifty- 
five  feet,  and  running  back  the  same  width  the  full  depth  of  said  lot,, 
one  hundred  and  seventy-six  feet,'-  is  not  so  vague  as  to  render  tlie 
conveyance  void.  A  reference  to  the  plat  and  survey  may  make  it 
perfectly  clear  and  definite.  Ih» 

8.  Same.— Evidence.—  Collateral  Proceeding. — Decree  of  ForecJosKre.— De^ 
fault. — In  a  collateral  proceeding,  the  recital  in  a  decree  of  foif  closure 
rendered  upon  the  default  of  the  mortgagors  (the  summons  and  re- 
turn not  being  on  file),  that  the  defendants  were  duly  snnmioned 
more  than  ten  days  before  the  first  day  of  the  term,  is  affinnative  ev- 
idence that  the  court  had  acquired  jurisdiction  of  the  persons  of  the 
defendants.  lb, 

4,  Same. — Variance. — SherifTs  Jfetum. — Where  a  sheriff  makes  n*tum 
that  a  writ  issued  to  him  upon  a  decree  of  foi-eclosure  was  satisfied 
by  the  sale,  it  must  be  deemed  to  have  been  so  satisfied  by  a  sale  of' 
the  proper  lot,  notwithst:indiiig  there  may  be  some  discrepanc»y  be- 
tween the  pailicular  descriptions  in  the  decree  and  i-eturn.  lb. 

6.  Same. — Defective  Betum. — A  defective  return  of  an  execntfonor  order 
of  sale  will  not  vitiate  the  title  of  a  purchaser  whose  deed  contains 
the  same  description  as  the  decree,  wiiich  was  sufficient.  76. 

6.  Same,— Landlord  and  Tenant.— V-ndev  section  10,  2  R.  S.  1876,  p.  341, 
a  successor  to  the  title  of  a  mortg:igor  by  foreclosure,  sale  and  sher- 
iff's deed,  is  entitled  to  the  same  remedy  as  the  latter  to  obtain  pos- 
session of  lands  on  the  teiTni nation  of  the  tenancy  of  a  lessee.        76. 

7.  Pleading. — Complaint. — The  omission  of  the  w^ord  ''nnlawfuDy,"  from 
a  complaint  for  the  recovery  of  rc::l  estate,  does  not  render  ii  bad  oo 
denuiiTcr  thereto  for  want  of  facts,  if  its  equivalent  in  meaning  is 
used  therein;  and  the  allcgtitions,  that  the  phiintiffs  were  entitled  t# 
the  possession  of  the  real  estate,  and  that  the  defendants  kept  f henk^ 
out  of  it)  xoUhout  rightf  are  sufficient.  Smith  v.  Kgler^  57S 
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8.  Same.— Mistake  in  Title  Papers  Corrected,— Quieting  7\tle,— Pleading. — 
Practice. — Motion  to  Strike  Out.—DeiHurrer. — In  an  aotion  to  recover 
the  possession  of  real  estate  and  to  quiet  title  thereto,  the  plaijitiff 
may,  as  an  incident  to  such  action,  under  section  71  of  the  code.  2 
K.  8.  1876,  p.  70,  have  a  mistake  in  his  title  papers  corrected  in  such 
suit,  and  if  the  complaint  states  a  ^ood  cause  of  action  for  the  re* 
covery  of  the  real  estate  and  for  quieting  title  thereto,  n  demun*er 
Aviil  not  lie,  even  though  the  allegations  thereof  in  regard  to  the  al* 
leged  mistake  in  the  deed  were  defective  and  insufficient;  an  objec- 
tion to  the  complaint  for  such  cause  can  be  reached  either  by  a  mo- 
tion to  stiike  out  or  to  make  moi-e  speoiflc  th<^  allegations  in  regard 
to  the  alleged  mistake.  lb* 

REASONABLE  DOUBT. 
See  Criminal  Law,  9, 12. 

RECEIVER. 
See  Appeal  ;  Pleading,  4. 

RECOGNIZANCE. 
See  Criminal  Law,  38;  Prosecuting  Attorney,  3. 

RECORD. 
See  Appearance;  County  Commissioners,  11, 12;  Supreme  Court. 

REDEMPTION. 
See  Estoppel.  2;  Mortgage,  5,  6. 

RELEASE  OF  SLTIETY. 
gee  Practice,  21 ;  Promissory  Note,  4. 

REMrrriTUR. 

See  Mortgage,  3. 

REMOVAL  OF  CAUSES  TO  UNITED  STATES  COURT. 

See  Practice,  14  to  IG. 

REPAIRS. 
See  Cities  and  Towns,  12;  Mortgage,  0. 

REPLEVIN  BAIL. 
See  Judgment  4,  5,  7. 

1.  Invalid  ^ntry.— Writing  an  undertaking  of  replevin  bail  upon  a  sep- 
anite  piece  of  paper,  and  attaching  it  to  the  page  of  the  docket  of  a 
justice  of  the  peace,  on  which  the  judgment  appears,  by  pinning  it 
thereto,  is  not  "entering''  it  upon  such  docket  within  the  meaning 
of  section  84,  2  R.  S.  187($,  p.  632.  and  such  undertaking  is  therefore 
invalid  as  a  recognizance  of  replevin  bail.         Lockwood  v.  DillSf  56 

2.  BzeckiUon. — Judgment, — Levy, — Justice  of  the  Peac^, — ^Where  the  re- 
plevin bail  upon  a  judgmeift  rendered  by  a  justice  of  the  peace  pro- 
cures the  issuance  of  an  execution  on  such  judgment,  within  the 
time  allowed  by  law  for  the  stay  thereof,  without  the  affidavit  aiMl 
notice  required  by  section  94.  2  R.  S.  1876,  p.  635,  such  execution  is 
iinauthorized,  and  the  constable  may  return  it  without  making  a  levy. 

Palmer  v.  Galbreathy  84 

8.  Same. — Right  to  Control  Execution,— A  replevin  bail  has  no  right  to 
direct  or  control  an  execution  issued  on  a  judgment  after  the  expira- 
tion of  the  stay  of  execution  thereon,  without  having  first  paid  off 
the  judgment.  lb. 

4.  Entry  of,— Affidavit.— Confession  of  Judgment,— 9iect\on  385,  2  R.  S. 
1876.  p.  190,  in  relation  to  the  confession  of  judgment,  does  not  re- 
quire any  affidavit  in  connection  with  the  contract  and  entiy  of  re- 
plevin bail.  Such  bail  undertakes  for  the  payment  of  the  debt  of 
another.,  which  is  ah'eady  In  judgment,  excluding  inquiry  concern- 
ing its  validity  or  the  amount  due  thereon.   Ensley  v.  McCorklCy  240 
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5.  tSame. — Attestation  of,  by  Clerk. — Whero  the  enfiy  of  replevin  bail  on 
a  jiiU<3^mcnt  rendered  in  the  circuit  court  was  not  formally  appi'oved 
or  attested  by  the  clerk  thereof,  puch  entry  is  not,  for  that  reason, 
invalid  or  of  less  legal  effect  than  if  thei-e  had  been  such  formal  ap- 
proval, lb, 

■6.  Same. — Premtmption. — Statute  Construed. — Section  421,  2  R.  S.  1876, 
p.  302,  does  not  In  terms  i-equii-e  an  attestation  or  formal  approval 
by  the  clerk  of  the  entry  of  the  recognizance  of  replevin  bail :  and, 
in  the  absence  of  an  unequivocal  showing  that  the  entry  was  made 
without  his  knowledge  and  approval,  the  existence  of  the  entr\Mipoa 
the  judgment  docket  of  the  court  is  sufficient  proof  of  his  approval.  lb. 

7.  Sa^ne, — Foreclosure. — Execution  Against  Replevin  Bnil^  Where  There  is 
no  Personal  Judgment. — Clerk  may  Issue. — Where  a  judgment  of  fore- 
closure is  rendered  without  any  personal  judgment,  and  an  entry  of 
replevin  bail  is  wntten  and  signed  immediately  following  the  decree, 
the  clerk  may,  after  the  sale  of  the  mortgtiged  premises,  issue  an  ex- 
ecution against  the  proj^erty  of  the  replevin  bail  for  any  balance  re- 
maining uusatistied  of  such  decree  without  any  order  of  the  conrt 
therefor.  lb. 

8.  Attestation  by  Justice.— An  entry  of  replevin  bail  on  a  judgment  ren- 
dei-ed  by  a  justice  of  the  peace  is  not  void  because  it  was  not  attested 
by  the  justice.  Eltzroth  v.  Forw,  459 

0.  Same.— Delay  in  Issuing  Execution  does  not  Release, — Mere  delay  in  is- 
suing execution  will  not  release  a  replevin  bail.  *     lb. 

10.  Same. — Entry  After  Judgment  had  Ceased  to  be  Repleviable. — Execution. 
—The  entry  of  replevin  bail,  after  a  judgment  has  ceased  to  be  replevl- 
able,  either  upon  the  docket  of  a  justice  of  the  peace  or  upon  the  rec- 
ord of  the  judgment  in  the  circuit  couit,  does  not  constitute  a  judg- 
ment upon  winch  an  execution  can  be  issued.  It. 

11.  Subrogation. — Principal  and  Surety. — ^The  rule,  that  where  a  surety, 
such  as  ]*eplevin  bail,  has  been  compelled  to  pay  the  debt  of  his  prin- 
cipal, for  which  the  creditor  holds  other  security,  such  surety  will  be 
subrogated  to  the  creditor's  rights  in  such  other  security  for  his  re- 
imbursement, is  applicable  only  where  the  surety  or  I'eplevin  bail  has 
paid  the  whole  debt  covered  by  the  security  held  by  the  creditor,  or 
where  it  appeal's  that  the  residiie  of  the  debt,  not  paid  by  such  surety 
or  bail,  has  been  othei-wise  fully  paid.  Vert  v.  Voss.  56$ 

12.  Same. — Judgment.  —  Mortgage. — Payment. — Where  the  judgment  on 
which  a  replevin  bail  wtis  liable  had  been  rendered  on  one  of  several 
pi*omissory  notes,  all  of  which  were  secured  by  mortgage  on  real  estate, 
and  some  of  which  were  not  due  at  the  rendition  of  tlie  judgment, 
the  payment  of  such  judgment  by  the  i-eplevin  bail  would  not  entitle 
him  to  be  subrogated  to  the  rights  of  the  judgment  creditor.        lb, 

REPUGNANCY. 
See  Criminal  Law,  14. 

RES  GEST^. 
See  Criminal  Law,  24. 

Rn.E  OF  COLTIT. 
See  Practice,  3. 

SALARY. 
See  Cities  and  Towns,  6. 

SALE. 
See  Action  on  Assignbd  Dkbt,  1,4;  Alien,  5  to  7;  Cities  and  TowWi 

6;  Guardian  and  Ward,  1;  Liquor  Law,  4,  G,  8  to  12. 
A  sale  Implies  the  transfer  of  propeity  for  money,  thongii  time  may  be 
given  for  payment.  Massey  v.  State,  368 
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SCHOOL  COM^MISSIONERS. 
See  Cities  and  Towns,  4,  7. 

SCHOOL  FUND. 
Sec  County  Auditor. 

SCHOOL  LAW. 
See  County  Auditor. 
JSIchool  Fund  Mortgage.— Saie  of  Land  btj  Auditor. — Common  SchooLSe' 
carded  Deed  Muat  bn  Tendtired  to  Purchaser, — A  »nit  for  the  piii*chase- 
uioiiey  of  laud  sold  by  a  county  auditor,  under  a  Hohool  fund  mortgage, 
X       can  not  l>e  nmintained  without  a  tender  of  the  deed  for  the  property, 
uot  alMoiute,  but  conditioned  upon  payment  thei-efor,  recorded  ^s  re- 
quired by  8ectiou  yQ  of  the  act  in  relation  to  conmion  schools.  1  R.  S. 
1S7G,  p.  778.  Jokntfon  v.  i:Uate^  ex  rel.^  588 

SCHOOL  TRUSTEE. 
Cities  and  Towns,  23  to  25. 

SELF-DEFENCE. 
See  Criminal  Law,  2. 

SHERIFF. 
See  Action  on  Assigned  Debt,  1, 4. 

SHERIFF'S  SALE. 
;8ee  AcnoH  on  Assigned  Debt;  Real  Estate,  Action  to  Becoveb. 

1, 4,  5. 

SIGNING  RECORD. 
See  County  Commissioners,  12. 

SPECIAL  FINDING. 
See  Negligence,  6;  Practice,  1,  5.  6.  8, 13;  Supreme  Court,  11. 
.  1.  Practice, — Verdict, — When  the  special  finding  of  the  factd  is  incon- 
sistent with  the  general  verdict,  the  former  will  control  the  latter, 
and  the  couit  must  give  judgment  accordingly. 

Lake  iShore„  etc.^  J?,  h.  Co,  v.  McComiick,  440 

8.  Conclusions  of  La%D» — The  office  of  a  special  finding  is  to  state  the 
facts  proved,  not  items  of  evidence  niei-ely;  and  the  statement  of 
legal  conclusions,  upon  such  a  finding,  should  embrace  mattei*s  of 
law  only,  and  not  nnittei-s  of  fact.  If.  in  the  finding,  items  of  evi- 
dence only  are  stated,  instead  of  the  fr.ct  which  ouglit  to  be  found, 
and  if  the  statement  of  the  legal  conclusions  embraces  matters  of 
law,  and  also  mattei-s  of  fact  which  ought  to  have  been  found  as  such, 
a  venire  de  novo  will  be  granted.  Kealing  v.  Vamickle^  529 

STATLTE. 
Bpeaks  From  Time  of  Taking  Effect.— An  act  of  the  General  Assembly 
speaks,  uot  from  the  time  of  its  approval,  but  from  the  lime  it  took 
efi[ect.  EvansvUle.  etc.^  Ji.  R.  Co,  v.  Barbee^  169 

STATLH^E  CON  STR  UED. 

See  Action  on  Assigned  Debt,  1;  Alien.  1;  Attachment,  6; 
Change  OK  Venue;  Cities  and  Towns. '3.  4.  8,  23.  24;  County 
Commissioners.  1.  3, 13;  Criminal  Law,  7,  23,  41;  Decedents* 
Estates.  1.0;  Dismissal;  Fees  and  Salaries;  Liquor  Law,  6; 
Practice,  17;  Prosecuting  Attorney,  1;  Replevin  Bail,  6. 

1.  J2tite.— Tiie  intention  of  legislators  and  tiie  pnr])ose  of  a  statute  ought 
not  to  be  made  to  yield  to  one  or  more  phrases,  when  the  whole  act 
evinces  a  different  Intention  and  purpose.        Cooper  v.  Metzger^  544 

a.  Criminal  Steitute,—A  crin5in:il  statute  will  not  be  extended  by  con- 
Btruotion  beyond  what  its  terin^  fairly  import.      Sumner  v.  StaUf  52 

STATLTE  OF  LIMITATIOX.  * 
See  Real  Estate,  9  to  12. 
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1.  Auditor  of  County . — Congressional  Township  School  Fund.  —  Loan  tm 
Himself. — Bo^id. — Sureti4!S. — Where  the  auditor  of  n  county  dreiv  a 
Avarnint  In  his  own  favor  for  one  thousand  dolhirs,  as  a  pretended 
loan  from  the  congressional  township  school  fund,  and  recreived  the 
money,  a  cause  ot  action  at  once  accrued  on  his  bond,  and  a  suit 
thereon,  commenced  more  than  three  years  thereafter,  is  barred  by 
section  211  of  Uie  code.  Ware  v.  The  HUUe^  ex  rel.*  I  SI 

3.  Same. — County  Commissioners. — Concealment. — Tlie  ri^ht  of  action 
does  not  depend  upon  a  knowledge  of  Uie  facts  by  tlic  i^ounty  com- 
missioners, but  upon  tlie  existence  of  the  facts  themselves.  If  the 
facts  (;oHf%tituted  a  breach  of  ilic  bond,  tiie  statute  connneiiced  to 
run.  not  when  the  breacli  was  discovered,  but  when  it  occnrred.    /6. 

8.  Same. — Failure  to  Discover.  —  Silence  of  Party  Liable. — A  fall  tire  to 
disi*over  a  cause  of  action  does  not.  lilce  its  concealment,  suspend  the 
statute ;  and  the  mere  silence  of  tiie  paity  liable  Is  not  enough,  but 
some  thins;  must  be  done  tending  to  prevent  discovery.  /6u 

STREET. 
See  Cities  and  Towns,  1,0;  Liquor  Law,  3;  Negliosnck,  12. 

SUBROGATION. 
See  Real  Estate,  G;  Replevin  Bail,  11. 

SUMMONS. 
See  Appearance;  Judgment,  2, 3;  Practice,  17. 

SUPERIOR  COURT. 
See  Appeal  Bond. 

SUPERSEDEAS. 
See  Pleading,  20. 

SUPREME  COL"RT. 

See  Assignment  of  Error;  Criminal  Law,  34,  35, 40;  I>bckdkhtb*' 

Estates.  2, 9;  Jurisdiction,  5;  Practice,  21. 

1.  FraciUee. — InstrtictUm. — Record.  -  Where  an  Instruction  complained  of 
Is  set  out  In  the  motion  for  a  new  tiial.  but  does  not  otherwise  ap- 
pear in  the  i-ecord,  no  question  with  reference  thereto  is  properly  pre- 
sented to  the  Supreme  Coutt.  Zehner  v.  Aultauai,  24 

8.  Practice. — Dismissal  for  Want  of  Prosecution. — Change  of  Venue. — Com- 
tinuance. — WheiHs  the  correctness  of  the  ruling  of  the  trial  court  in 
dismissing  a  cause  for  want  of  prosecution  is  not  questioned,  the  Su- 
preme Court  will  not  go  back  of  such  ruling  to  consider  assignments 
of  error  attacking  the  rulings  refusing  a  change  of  venue  and  deny- 
ing a  coutnmancc.  Bobinson  v.  Wise^  46 

3.  Pi^actice.— Exception.— When  Tbifci-n.—jRworfZ.  — Section  343,  2  R.  S. 
187C,  p.  176.  imperatively  iequii*es  an  exception  to  the  decision  of  the 
court  to  be  taken  at  the  time  It  Ih  made,  although  time  may  be  given 
to  reduce  the  exception  to  writing;  and,  where  the  recoixl  entry  on 
appeal  shows  an  exception  at  one  tenn  to  a  ndlng  at  a  former  term, 
no  available  question  is  resei-vcd  thereby.  KoUe  v.  FoUt^  oi 

4.  Practice. — Evidence. — Bill  of  Exceptions. — Presumption. — Where  a  Que»> 
tion  of  law  is  resei*ved  under  section  347  of  the  code,  the  bill  of  ex- 
ceptions must  contain  the  evidence  relating  to  the  points  of  excep- 
tion to  a  refusal  of  tiie  court  to  permit  certain  questions  to  be  askoi 
a  witnes.H  upon  the  trial  of  a  cause ;  and.  in  the  absence  of  snch  evi- 
dence, the  Supreme  Couit  will  presume  in  favor  of  the  ruling  of  tlie 
trial  cotnt.  Hedrick  v.  Hedrick.  78 

5.  Practice. — Complaint. — Assignment  of  Error. — If  one  paragraph  of  a 
complaint  be  good,  an  assignment  of  erroi  that  the  ooniplaintdoes  not 
state  facts  suffioient  to  constitute  a  (;ause  of  action  will  be  nnavailiiur^ 

Charlestown  School  Township  v.  Sagf  IxT 


INDEX.  G51 

6.  Same, — Presiimption. — Where  the  record  does  not  show  the  issninjij  of 
any  writ,  nor  an  objection  in  the  court  below  to  the  time  of  bringing 
the  action,  the  Supreme  Court  will  pi-esnme  that  the  action  w^as  com- 
menced when  appearance  was  made  and  answer  filed.  lb, 

?•  Appeal  Within  one  Year  from  July  2d,  1877, — An  appeal  taken  to  the 
Supreme  Court.  June  27th,  1878,  from  a  judgment  rendered  May  14thy 
1877,  was  within  one  year  from  the  time  the  act  of  March  14th,  1877, 
Acts  1877,  Spec.  Sess.,  p.  59,  took  effect,  and  was  in  time,  as  such 
act  took  effect  July  2d,  1877.  Evansvilley  etc.,  H.  li,  Co,  v.  Barbee,  2  69 

8.  ilppca?.— Under  the  act  of  March  14th,  1877,  Acts  1877,  Spec.  Sess., 
p.  59,  amending  section  561  of  the  practice  act,  an  appeal  to  the  Su- 
preme Court  nuist  be  taken  within  one  year  from  the  time  the  judg- 
ment is  rendei-ed.  NcClintock  v.  Theiss,  200 

9.  Bill  of  Exceptions, —A  bill  of  exceptions  is  necessary  to  bring  to  the 
Supreme  Court  the  evidence  adduced  at  a  trial,  whether  oral  testi- 
mony, writings,  documents,  agi'eed  facts,  or  other  form  of  proof.  This- 
rule  does  not  apply  to  an  agreed  case  under  section  386  of  the  code. 

Martin  v.  Martin^  207 

10.  Same, — ^The  recital  in  a  finding,  that  the  '^agreed  facts''  contain  the 
evidence,  is  not  a  substitute  for  a  bill  of  exceptions.  lb. 

11.  Special  Finding, — Request  oj  Parties,— It  is  only  when  the  special  find- 
ing was  made  at  the  request  of  one  or  both  of  the  parties,  that  ex- 
ceptions to  the  conclusions  of  law  stated  present  any  question  for  the 
consideration  of  the  Supreme  Court.  lb, 

12.  Form  of  Judgment. — An  objection  to  the  form  of  a  judgment  will  not 
be  considered  by  the  Supreme  Court,  unless  it  was  brought  to  the  at- 
tention of  the  couit  below,  by  appropriate  motion,  at  the  time  the 
judgment  was  entered,  or,  after  its  entry,  by  motion  to  modify  and 
correct  it.  lb,. 

13.  Isstte  on  Appeal. —  Trial  by  ike  Becord, — Argument  of  Counsel,—  To  en- 
title an  appellant  to  prevail  in  the  Supreme  Court,  **  error  in  the 
record*'  must  be  made  '^manifest''  by  the  record,  not  by  argument 
of  counsel.  lb, 

14.  Burden  on  Appellant. — Silence  of  Appellee. — ^While  the  Supreme  Court 
will  not  go  beyond  the  brief  of  the  appellant  to  search  the  record  in 
quest  of  erroi-s  not  pointed  out  therein,  the  silence  of  the  appellee  on 
any  point  is  not  equal  to  an  agreement  to  waive  the  point.  The  bur- 
den is  on  the  appellant  to  show  the  error  which  he  has  assigned.  lb, 

16.  Practice, — Neio  7>mi.— Matters  assigned  as  causes  for  a  new  trial,  and 
set  out  in  the  motion  therefor,  can  not  be  taken  as  true  statements,  if 
they  appear  nowhere  else  in  the  record.  McDonald  v.  State ^  214 

16.  Same, — Bill  of  Exceptions. — Special  InHructions, — Oral  Instructions. — 
Alleged  erroneous  action  of  the  trial  court  in  refusing  to  instruct  the 
jury  specially  as  a^^ked,  and  in  modifying  the  several  Instructions 
asked  without  putting  the  modifications  in  writing,  and  in  instruct- 
ing the  jury  orally,  musst  be  shown  in  the  record  either  by  a  bill  of 
exceptions  or  in  some  other  manner  authorized  by  law.  lb,. 

17.  Practice. — New  Trial, — Assignment  of  Error, — Where  nilings  of  the 
trial  court  constitute  proper  grounds  for  a  new  trial,  they  can  not  be 
assigned  on  appeal  as  independent  errors.  If  presented  to  the  trial, 
court  by  the  proper  motion,  they  are  covered  by  an  assignment  on 
that  motion ;  if  not  so  presented  they  can  not  be  made  available  In 
the  Supreme  Court  in  any  manner.  Allen  v.  State,  216 

18.  Practice. — Bill  of  Exceptions. — Record, — Where  full  information  and 
all  essential  facts  are  shown  in  the  record,  no  bill  of  exceptions  is 
necessary.  doctor  v.  Hartman^  221 

19.  Same,— Omission  of  Evidence, — Where  a  bill  of  exceptions  attirma- 
tively  shows  that  it  does  not  contain  all  the  evidence,  this  couit  will 
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not  consider  any  question  which  requires  for  Its  foil  understanding 
and  correct  decision  an  examination  of  the  entire  evideuce  given  ou 
the  trial,  even  thoufj^h  it  contain  tlie  statement  that  **this  was  all  the 
evidence  given  upon  the  trial  of  the  cause.'^     Johnson  v.  WUey^  233 

120.  Same, — Practice. — It  is  always  necessary  for  one  who  complains  of 
the  ruling  of  a  tnal  court,  to  bilng  to  the  appellate  court  a  i*ecord 
fully  and  clearly  showing  that  there  was  error  in  the  proceedings  or 
judgment  appealed  from;  but  wliere  the  questions  presented  may  be 
determined  as  well  without  the  entire  evidence  as  with  it,  this  court 
will  consider  and  decide  them,  although  all  the  evidence  is  not  in  the 

1*6001X1.  Jb, 

21.  Same. — In  order  to  present  a  question  upon  the  exclusion  of  testi- 
mony, where  the  evidence  is  not  all  contained  in  the  bill  of  excep- 
tions, it  must  attirmatively  appear  that  the  omitted  evidence  does  not 
directly  bear  upon  or  affect  the  ruliug  excluding  the  testimony.    lb. 

22.  Transcript. — How  Corrected. — A  transcript  in  the  Supreme  Court,  if 
defective,  can  onlj-  be  corrected  by  a  certiorari.  Sumner  v.  Qoings^  293 

23.  Same. — Appeal. — Record. — Complaint. —  Anstoer. —  Unless  the  i-ecoi*d 
on  appeal  contains  a  copy  of  tlie  complaint,  the  Supreme  Conit  can- 
not determine  the  sufficiency  of  an  answer  thereto.  lb. 

^.  Practice. — Bill  of  Exceptions. — Evidence. — Written  instniments  or  doc- 
umentary evidence  may  be  incorporated  in  a  bill  of  exceptions  by 
indicating  the  place  where  they  are  to  be  inserted  by  the  words  -here 
insert,''  but  the  only  way  in  which  oi-al  testimony  can  be  pi^perly  got 
into  a  bill  of  exceptions  is  by  copying  it  therein  at  full  length  beforp 
the  bill  is  signed  by  the  judge.  SUntton  v.  Kennard.  60'J 

'125.  Practice. — Evidence. — Where  there  Is  no  conflicting  testimony  shown 
by  the  reooixi,  on  appeal,  the  Supreme  Court  will  weigh  the  evideui-e 
and  give  it  such  effect  as  in  its  judgment  should  have  been  given  by 
the  ti'ial  couit.  Taylor  v.  Lohman^  418 

26."  Practice. — Instructions  not  Signed  by  Judge. — Bill  of  Exceptions.— -Order 
of  Court. — Where  there  is  no  bill  of  exceptions,  nor  oitler  of  the  court, 
whereby  instructions  given  to  the  jur>'  are  made  a  part  of  the  i-econi, 
and  they  are  not  signed  by  the  judge,  they  are  not  properly  in  tlie 
record.  Sur\ft  v.  Batlifft  426 

"27.  Practice. — Motion  to  Strike  Out. — Oven-uling  a  motion  to  strilje  out 
part  cf  a  complaint  is  not  available  erix>r  on  appeal.  Where  the  mat- 
ters objected  to  were  parts  of  the  transaction  charged  as  negligence, 
a  motion  to  strike  them  out  was  con-ectly  overruled. 

City  of  Greencastle  v.  Martin,  449 

188.  Same.^Instrtictions. —  Waiver. — Objections  to  instructions  not  aigiied 
in  the  brief,  nor  supported  by  authority,  are  waived.  /*. 

29.  Brief. —  Waiver. — Error  which  is  not  pointed  out  or  discussed  in  the 
brief  of  the  party  assigning  it  will  be  regarded  as  waived  by  the  Sw- 
preme  Court.  Pittsburgh,  etc.,  J?.  B.  Co.  v.  WilUnms,  462 

Stanton  v.  State ^  ex  rel.,  503 

30.  Nexo  Tnal. — Questions  arising  under  reasons  assigned  for  a  new  trial, 
not  discussed  by  counsel  in  the  Supreme  Court,  will  l>e  regarded  as 
waived.  Pittsburgh,  etc.,  B.  B.  Co.  v.  Williams.  462 

31.  Practice. —Ansioci^s  to  Interrogatories.— ^Vhcre  the  answei-s  to  inters 
rogatories  show  that  the  jury  found  for  Ihe  plaintiff  upon  a  good  par- 
agraph of  complaint,  the  Supremo  Court  will  not  consider  the  snffl- 
clency  of  the  other  paragraphs  thereof.        Trammel  v.  Chipman.  474 

32.  Identical  Paragraphs  of  Complaint.— Befusal  to  Compel  Election.— 
Harmless  Error.— Hso  available  error  is  committed  by  the  refusal  of 
the  trial  court  to  compel  a  plaintiff  to  elect  between  Vxo  paragraphs 
of  his  complaint,  though  they  be  word  for  woi*d  the  same,  and  ad- 
mitted to  be  for  the  same  cause  of  action.  /6* 
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33.  Practice.— Overruling  Motion  to  Strike  OtU.—A  judgment  will  not  be^ 
rcvei-scd  on  account  of  overruling  a  motion  to  strike  out  parts  of  a. 
pleading.  Stanton  v.  JState^  ex  reU.  503 

34.  Sustaining  Motion  to  Strike  Out, — An  error  in  sustaining  a  motion  tO; 
strike  out  can  not  be  cured  in  the  introduction  of  the  testimony,  and/ 
when  properly  in  the  recoixl,  ought  to  be  considered.  lb, 

35.  Bill  of  Exceptioiis. — Matter  struck  out  of  a  pleading  on  motion  can 
be  put  into  the  recoitl  again  only  by  being  copied  into  a  bill  of  ex- 
ceptions, lb, 

36.  Bill  of  Exceptions, — Evidence. — ^The  ^'ounds  of  objections  to  the  ad- 
missibility of  evidence  must  be  Bpccillcally  stated  to  tiie  trial  court, 
and  the  bill  of  exceptions  must  exhibit  them  as  stated,  to  present  the 
question  in  the  Supreme  Court.  City  of  Delphi  v.  Lctoenj,  520 

87.  Practice. — Harmless  Error.—Thc  overniling  of  a  demurrer  to  a  bad  an- 
swer to  an  insufficient  complaint  is  not  such  error  as  will  justify  or 
authorize  a  revei-sal  of  the  judgment.  Vert  v.  Vb«s,  565 

88.  Practice. — Motion  to  Suppress  Depositions. — How  Made  Part  of  Record. — 
A  motion  to  suppress  depositions  and  the  ruling  of  the  court  thereon 
must  be  made  a  part  of  the  record  by  a  bill  of  exceptions  or  oixier 
of  court,  to  properly  constitute  a  part  of  the  record  on  appeal. 

Smith  v.  Kyler^  575 

30.  Pleading  Struck  Out, — How  Made  Part  of  Record. — ^VVhen  a  pleading, 
or  any  part  thereof,  has  been  struck  out  or  rejected,  such  pleading 
or  part  thereof  will  not  thereafter  constitute  a  part  of  the  recoitl,  un- 
less made  such  by  bill  of  exceptions  or  by  order  of  court.  lb. 

40.  New  Trial.  —  Assigjnnent  of  Causes,  — Where  matters  constituting 
proper  causes  for  a  new  trial  are  not  assigned  as  such  in  a  motion 
therefor,  their  assignment  as  error  on  appeal  presents  no  question 
for  the  decision  of  the  Supreme  Court.  lb. 

41.  Assignment  of  Error,  —  Verdict. — An  assignment  of  error,  that  the 
court  erred  in  rendering  judgment  on  the  verdict,  does  not  question 
the  correctness  of  the  verdict,  and  pi-esents  no  question  for  the  deci- 
sion of  the  Supreme  Court.  lb. 

42.  Judgment. — Objections  to  Form. — Objections  to  the  form  or  substance 
of  a  judgment  can  not  be  presented  for  the  lirst  time  in  the  Supreme 
Court.  lb. 

43.  Practice.— Instructions. — When  not  Part  of  Record, —  Motion  for  New 
Trial, — Instructions,  whether  given  or  i-efused,  (;an  not  be  made  a 
part  of  the  record  by  setting  them  out  or  copying  tliem  in  the  mo- 
tion for  a  new  trial,  as  a  cause  Uierefor.  A  recitalin  the  motion  for 
a  new  trial,  that  instructions  asked  for  had  been  refused  by  the  court, 
can  not  be  taken  as  true  by  the  Supreme  Court,  unless  the  truth 
thereof  be  properly  shown  elsewhere  by  the  record.  lb. 

44.  InstrucUonsRefused.—Prestimption.'^Record,— Where  the  instnictions 
of  the  court,  given  of  Its  own  motion,  are  not  made  a  part  of  the 
record,  and  are  not  found  In  the  ti-anscript,  the  Supi-eme  Court  will 
pi-esume  that  other  instructions  asked  for  and  refused  were  properly 
refused  by  the  trial  court.  lb. 

45.  Objection  to  Evidence. —Practice. — Where  the  record  fails  to  show  the 
ground  of  objection  to  the  admission  of  evidence,  the  Supreme  Court 
will  not  consider  the  question  of  the  admissibility  of  the  evidence, 
nor  the  objections  made  thereto  in  the  Supreme  Court.  lb. 

46.  Absence  of  Evidence,— Presumption,— InstruUions.— Without  the  evi- 
dence in  the  reconl  the  Supreme  Court  can  not  judge  of  the  appli- 
cability of  instructions,  or  know  that  they  were  or  were  not  pertinent 
to  the  e\idence.  and  in  such  condition  of  the  record  will  assume  that 
the  trial  court  did  right.  EiTor  will  not  be  presumed,  but  must  be 
affirmatively  shown.  Dyer  v.  State^  594 
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47.  Practice, — Evidence. ^Finding, —-VfYi&re  fhere  is  evldenec  in  the  record 
tending  to  sustain  the  linding  of  the  ti'ial  oonrt.  the  Supreme  Court 
will  not  disturb  the  finding  on  a  mere  prepoudenince  of  the  evidem^e. 

Coaby  v.  Anderson^  600 
SURETY. 
See  Ditches  and  Drains,  9;  Pleading,  G,  26;  Practice.  20, 21;  Prom- 
issory Note,  4, 6 ;  Real  Estate,  6 ;  Statute  of  Limitations. 

TAX  TITLE. 
See  Taxes. 
.Interest  on  Taxes  Paid  by  Holder, — ^"llie  Iiolder  of  an  invalid  tax  title  to 
land  sold  for  taxes  is  entitled  to  tweuty-tive  })er  cent,  interest  per  an- 
num on  the  amount  of  tiixes  paid  by  him  on  such  land,  under  sec- 
tion 257  of  the  act  relating  to  tlie  assessment  of  taxes,  1  R.  8.  1876, 
p.  72.  Hosbrook  v.  Schooley^  51 

TAXES, 
^e  Alien,  3,  5,  6,  7 ;  Cities  and  Towns,  3  to  7 ;  Real  Estate,  9  to  13; 

Tax  Title. 
Evidence. — Tax  Deed. — Personalty  Should  be  First  Exhausted. —  Testimnny 
of  Auditor  of  County. — Where  a  tax  deed  fails  to  show  that  the  iicr- 
sonal  propei-ty  of  the  delinquent  had  been  exhausted  befoi*e  the  sale 
of  ills  real  estate,  or  that  he  had  no  such  propertj'.  such  deed  is  not 
admissible  as  evidence  of  title  until  such  facts  are  shown  aliunde;  and 
the  testimony  of  the  auditor  of  the  county  where  such  real  estate  is 
situate,  ^^that  the  records  in  his  office  showed  that  there  was  no  per- 
sonal property  assessed*'  to  the  delinquent  in  but  one  of  two  years 
for  which  the  taxes  on  the  real  estate  became  delinquent,  is  iiisiifli- 
cient  to  prove  the  facts  necessary  to  entitle  the  deed  to  be  admitted 
in  evidence.  Smith  v.  Kyler^  575 

TENDER. 
See  School  T^aw. 

TERM  OF  IMPRISONMENT. 
See  Criminal  Law,  16. 

TITLE  BOND. 
See  Real  Estate,  5, 6. 

TOWN. 
See  Cities  and  Towns. 

TOWNSHIP  TRUSTEE. 
:See  Consignment;  Contract.  1;  Evidence,  3;  Pleading,  13;  Prom- 
issory Note,  1. 

TRANSCRIFr. 
See  Judgment,  1 ;  Supreme  Court,  23. 

TRUSTS. 

1 .  La^ids  Bought  by  Wife.— Husband  as  Trustee. — Purchaserfor  ValuableCfnt* 
sideration  Without  Notice.— \Vhe\-e  a  wife  bought  land  and  paid  for  it 
with  money  of  her  own  separate  estate,  and,  either  by  agreement  at 
the  tim^,  or  without  her  knowledge  or  consent,  it  was  coiive3'ed  to 
her  husband,  and  held  by  h^m,  and  she  made  lasting  and  valuable 
improvements  on  it,  and  paid  for  them  with  her  separate  money,  the 
husband  held  the  land  as  trustee  for  her;  but  such  trust  (H>urd  not 
defeat  the  title  of  a  purchaser  for  a  valuable  consideration  and  with- 
out notice  of  the  trust.  Derry  v.  Derry^  560 

2.  Sanie. — Serx^nd  Wife.— Title  by  Descent.— Where^  in  sucii  case,  the  hus- 
band survives  tlie  wife  and  marries  again,  holding  such  trust  land, 
his  second  wife,  on  his  death  intestate,  takes  by  descent,  and  not  by 
purchase,  and  is  bound  by  such  trust,  whether  she  had  notice  of  it  or 
not.  Ib> 
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:3.  8ame..-~Widotc. — De9cent,—Vi\(ier  our  statutes,  where  a  wife  takes  an 
iuterest  in  tlic  laiidH  of  her  deceased  husband  by  descent,  slie  is  not 
withhi  section  2  of  the  statute.  1  I(.  ^3.  187G,  p.  )J15.  which  declares 
that  no  trust  concerning  lands  shall  defeat  the  title  of  a  purchaser  for 
8  valuable  consideration,  without  notice  of  the  trust.  lb. 

4.  Same,-  Second  Wife.— Survivorship,— ChUd  of  Marriage. — Sui-vivor- 
ship  and  a  child  of  the  nuirriagc  are  required  to  entitle  a  second  wife 
to  a  fee  simple  in  the  lands  of  her  husband.  lb. 

UNITKD  STATES  COURT. 
See  Practice,  14  to  IG. 

VARIANCE. 
See  Criminal  Law,  6, 14,  28;  Real  Estate,  Action  to  Recover,  4. 

VENDOR'S  I.IEN. 
See  Real  Estate,  5. 

1.  Mortgagee. — Notice. — In  an  action  to  enforce  a  vendor's  lien,  an  aver- 
ment in  the  cross  complaint  of  a  niortgngee,  that  **hehad  no  notice" 
that  the  piu'cliase-mono}'  or  an}'  part  thereof  was  unpaid,  is  sufficient 
on  dcnnn-rer.  Iiicha7'ds  v.  McPherson^  1 58 

2.  Same.— Waiver.  -Mortgage.— The  holder  of  a  vendor's  lien,  by  taking 
a  niortgiige  to  secui*e  ilie  unpaid  purclmse-money,  waived  his  ven- 
dor's lien.  and.  having  satlslied  his  moitganfe  and  taken  the  note  of  a 
subsequent  purchaser  in  lieu  of  it,  he  can  not  revive  such  lien.       lb. 

8.  Same.^Eqvitable  Lien.-- Abandoned  Once, Abandoned  Foi'cver.  -An  equit- 
able lien  for  purchiuie-nioney,  once  fairly  and  voluntarily  abandoned, 
is  abandoned  forever.  ^b^ 

VENDOr.  AND  PURCHASER. 
Purchase-Money  of  Beal  Estate.— Defence  on  Failure  of  Title. — In  the  ab- 
sence of  covenants  of  warnuity  or  for  title,  or  proof  of  fraud,  a  fail- 
ure of  title  is  no  defence  to  an  action  for  tiie  purchase-money  of  real 
estate.  Stratton  v.  Kennard^  302 

VENTRE  DE  NOVO. 
1.  Practice. — A  motion  for  a  venire  de  novo  is  proper  onl.v  when  there  is 
some  defect  in  the  verdict  of  the  jury  or  the  finding  of  the  court,  and 
must  be  made  before  judgment.  McClintock  v.  Theiss,  200 

%.  Same. — A  venire  de  novo  is  not  the  proper  method  to  raise  the  ques- 
tion of  the  sutHciency  of  an  answer  to  an  interi-ogatory ;  but  the  party 
should  object  to  receiving  the  verdict  until  the  question  has  been 
pix>perly  answered,  and,  if  liis  objection  be  overruled,  should  save  his 
exception  to  that  ruling.  West  v.  Gavins,  265 

VENUE. 
(See  Change  of  Venue;  Criminal  Law,  46. 

VERDICT. 

:8ee  Contract,  3;  Criminal  Law,  17;  Interrogatories  to  Jury; 
Jury;  Pleading,  20;  Practice,  18;  Railroad,  3;  Special  Find- 
ing; Supreme  Court.  41. 

Jkfects  Cured  by  Verdict.— Where  the  statement  of  the  plnintiff^s  cause  of 
action,  and  that  only,  is  defective  or  Inaccurate,  the  defect  is  cured 
by  a  general  verdict  in  his  favor.  Smock  v.  Harrison^  348 

V  IE  WERS— R  E  VIE  WERS. 
See  County  Commissioners,  6  to  9;  Ditches  and  Drains,  4. 

VOLUNTARY  PAYMENT. 

See  Costs. 

WAGERING. 
See  Criminal  Law,  7. 

WAIVER. 
Bee  Appeal  Bond;  Decedents'  Estates,  2;  Jurisdiction,  5;  Prose- 
cuting Attorney,  \ ;  Supreme  Court,  28, 29 ;  Vendor's  Lien,  2,3. 
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winovv. 

See  Partition,  2, 3,0;  Real  Estate,  5. 7, 8;  TRUSTS,2to4;  Will,1,2,6.. 

WILL. 
See  Judgment,  8;  Moiitgagk,  11 ;  Pautition,  4;  Promissory  Kote,  2. 
1.  Widow^s  Election. — Statute  of  jL»*'*cf«^.— Sections  27  »nd  41  of  ibe 
stHiute  of  descents,  1  K.  S.  187G,  p.  408,  taken  together,  luenn  timt 
when  a  substantial  provit^ion  is  nmde  for  tlie  widow  by  the  will  of 
her  late  husband,  she  can  not,  in  the  absence  of  a  ]>lainly  oxpref^cd 
intention  to  the  contrary,  take  both  under  the  will,  and  under  the 
statute.  In  such  event,  she  has  the  option  simply  of  taking  under 
the  one  or  the  other,  as  she  may  prefer.  Arm»trong  v.  Berrewan^  13 
Ind.  422,  distinguished.  liagsdale  v.  Parri»hy  191 

2..  Same, — Relinquishment  of  Claim, — Heal  Estate, — ^A  widow's  election 
to  take  under  the  will  operates  as  a  relinquishment  of  all  other  claims 
to  the  testator's  real  esUite.  lb, 

3.  Action  to  Set  Aside. — Evidence, — Conversations, — Practice, — Upon  the 
tiial  of  an  action  to  set  aside  a  will,  on  account  of  the  alleged  meiital 
unsoundness  of  the  testJitor  and  the  use  of  undue  Inlliience.  it  is  not 
error  to  exclude  conversations  of  the  testator,  which  do  not  tend  to 
prove  either  unsoundness  of  mind  or  the  exercise  of  undue  influence. 

Vance  v,  Vance,  670 

4.  Same, — Instruction. — Practice  .—Directing  Verdict, — Evidence.— Whcrc^ 
in  such  case,  the  evidence  submitted  to  the  juiy  is  insufiicient  to  en- 
title the  plaintiff  to  a  verdict,  it  is  the  duty  of  the  court  to  instn:ct 
the  jury  to  return  a  verdict  for  the  defendant.  lb. 

6.  Construction  of, — Devise  During  Widtnohood,- Life-Estate. — Povccr  if 
Widow  as  Executrix  to  Sell  Heal  Estate  for  Support  of  Children,— Lc- 
cedents^  Estates. — A  testator  devised  to  his  w  idow  the  i'csidi:c  cf  I::s 
estate  after  the  payment  of  debts,  'no  have  and  hold  and  r.se::3l:cr 
own  for  the  benefit  of  herself  and  family,  so  long  as  slie  rem:iii:s  iijy 
widow,"  and  in  case  she  should  marry  again,  **then  it  is  my  will  that 
she  sfiould  only  take  what  the  law  provides  for  widows  of  nicnuko 
die  intestate,  and  that  the  residue  be  divided  among  my  children,&c- 
cording  to  law."  I'h^  will  also  pn)vided  that  if  the  widow  i"eni:unc<l 
un!iuuricd  until  her  death,  then  all  the  i*e«idue  of  his  estate  t-hould 
be  sold  at  public  sale,  and  the  proceeds  equally  divided  among  his 
children,  taking  into  consideration  advancements  made  by  him,  or 
which  his  widow  might  make,  to  any  of  the  children. 

Heidi  that  the  property  was  devised  to  the  widow  only  so  long  as  she 
should  rennUn  the  testator^s  widow,  and  that,  if  she  took  nndcr  the 
will,  she  would  take  but  a  life-estate  in  the  real  estate,  in  case  she 
should  renniin  unmarried. 

J7e2d,  also,  that  such  widow,  as  executrix  of  the  will,  could  not  convert 
the  I'eal  estate,  or  any  part  thereof,  into  money,  for  the  supi^ort  cf 
herself  and  children,  or  for  the  payment  of  debts  contraotod  by  her 
for  such  suppoit.  Tate  v.  McLain^  403 

6.  Devisee. — Compromise. — Admission  of  Validity/. ^Estoppel. — ^Thc  mere 
fact  that  a  devisee  paid  all  the  devised  lands  arc  wor;h,  toobt::*ii 
from  the  heirs  an  admission  by  decree,  in  an  action  to  set  the  will 
aside,  that  the  will  is  a  valid  instrument,  and  binding  upon  the  par- 
ties to  the  compi'omise  agreement,  does  not  impair  the  fori«  or  cL'cct 
of  the  admission  after  it  has  been  made;  and,  while  such  adjudica- 
tion stands,  such  heirs  are  precluded  from  reasserting  the  Invalidity 
of  the  will  collaterally.  Jones  v.  Bhoads^  510 

AVITNESS. 
See  Evidence,  7,  8, 12;  Husband  and  Wife.  3;  Pkactick,  22. 

WKirrEN  INSTRUMENT. 
Sec  Pleading,  IG;  SuPiiEME  Court,  24. 

EKD  OF  VOL.  74. 
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